
THE 


BHOWAL CASE 


( HIGH COURT JUDGMENTS ) 


IDI'HD RV 

S C DAS GUPTA, B A 

JOURNALIST 


S C SARKAR & SONS LIMITED 

PUBLISHERS & BOOKSELLERS 
i-i-ic, College Square CALCUTTA 



Publi^lied b\ 

P C S\KK\1v., B h 
oj wS C S\KK\R & Sons, Ltd , 
Collt Cl Squatc, Calcutta 


Printer P C R\\ 

SKI rot Rwcv PKrss, 

5, Ct.n 'aiiMi' Da^ /.arc. Calc 'tla 



TO 

MR. JUSTICE CHARU CHANDRA BISWAS 

Wlin GRATllUDi: rOR MUCH KINDNESS 




HIGH COURT OF JUDICATURE AT FORT WILLIAM 

IN BENGAL 


APPEAL FROM ORIGINAL DECREE No I OF 1937 


From n Decision of 
MR PANNALAL BASU, 

ADDITIONAL DISTRICT JUDGI , TIRST COURT, DACCA 

In 

TiTLr Suit No 33 or 1935 

(Origiiiallj numbered as Title Suit No 70 of 1930 of the First Court, and then 
as Title Suit No 5 of 1933 of the Fifth Court, of the Subordinate Judge, Dacca) 


DATES 

Suit Instituted 
Hearing coinnienced 
Hearing concluded 
Judgment of Trial Court 


24th April, 1930 
27th November, 1933 
20th Maj, 1936 
24 th August, 1936 


Appeal presented to High Court 
Hearing commenced 
Hearing concluded 
Judgment of High Court 


5th October, 1936 
1 4th November, 1938 
14th August, 1939 
25th November, 1940 






The Hon’ble Justice Sir Leonard Wilfred James 

Costello, Kt , M a , LL B , Bamster-at-Law 

The Hon’ble Mr. Justice Charu Chandra Biswas, 

cie, ma, bl 

The Hon’ble Mr. Justice Ronald Francis Lodge, 

BA. ICS. 


(lauitscl for iljr : 

Mr A N. Chaudhuri, 

Mr Phani Bhusan Chakravarti, 
Mr Pankaj Chose, 

Mr Sanjib Chaudhuri and 
Mr P. B Mukherjee. 

Counsel for iI|B ^es^onhents : 

Mr B C. Chatterjee, 

Mr Bankim Mukherjee, 

Mr Atul Gupta, 

Mr J C. Gupta, 

Mr Nagendranath Bose, 

Mr Arabinda Guha, 

Mr Nirmal Chakravarti and 
Mr Muktipada Chatterjee. 




PREFACE 


Few cases have been brought before the courts which have 
'aroused 'such widespread public interest as what is popularly known 
as the Bhowal Sannyasi’s case, and no apology is, therefore, needed 
for this attempt to make available for the first time the full teid: of the 
judgments of the Special Bench of the Calcuta High Court which 
disposed of the appeal m favour of the sannyast claimant 

The Special Bench consisted of three learned judges— the 
Hon’ble Mr Justice Costello, the Hon’ble Mr Justice Biswas and the 
Hon’ble Mr, Justice Lodge The senior judge, however, went away 
on leave after the hearing was over and after having prepared only 
a part of his judgment The judgment was finally completed by 
him m England, and he sent it out from there to be pronounced m 
‘Court by his colleagues A new Rule was in the meantime added 
'to the Cml Procedure Code expressly authorising such procedure 
The fact, however, that the final deasion of the learned judge was 
not known even to his colleagues till the moment his judgment 
was actually read out served to add an element of unusual interest 
to a case which was not already lacking in extraordinary features 
The final issue in the appeal w'as m fact left hangmg in the balance 
for quite a long tune even after all the three judgments had been 
delivered 

Counsel for the defendants is reported to have announced the 
mtention of his clients to take the matter m appeal to the Privy 
Council It would be some time, therefore, before the curtain is 
finally rung down upon the legal drama, the first scenes of which 
opened at Dacca more than eleven years ago 

Should the decision of the Special Bench be upheld in appeal, 
the Bhowal case would live in legal history as probably the first 
mstance in which a supposed impostor would have successfully 
established his claim before a judicial tnbunal 

The facts of the case are already so well-known, and have been 
set out with such fulness in the judgments which are now reported, 
that it IS not necessary to attempt to re-capitulate them agam 
Sufl&ce It to say that the story is one of mtense human interest, 
which cannot but firmly grip the reader’s mind, as he sees it unfolded 
before him m all its varied and bewildermg ramifications 

It remains now to express the Editor’s acknowledgments for all 
the help and kindness he has received in the preparation of this 
volume 

In the first place, he is deeply indebted to the learned judges 
of the Special Bench for having made true copies of the judgmeiUs 
available for publication His special gratitude is due to the 
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Ilon’ble Mr Justice C C Biswas, C I E , for liis kindness in ha\ing 
read the final proofs This itself should be a guarantee of complete 
accuracy 

For comcnience of reference, appropnate paragraph headings 
ha\e been inserted, but these do not form part of the judgments 
as pronounced 

The Editor desires next to express his gratitude to ^Ir Suresh 
Chandra Majuindar, Managing Director of the Ananda Bazar 
Patrika, Limited, for the facilities he rendered in getting the book 
tlirouph the jiress Considerable help has also been derived in this 
connection from ^Ir Siisil Kumar Biswas, Mr Parimal ]Mukherjee 
and Mr Xiriiial Chakravarti, Adiocates Special thanks are due 
to the last-named gentleman for having undertaken the preparation 
of the Index, winch, though not exhaustive, w’lll, it is hoped, be 
still found quite helpful 

Mention should also be made of IMr A]it Kumar Chatterjee, 
for general secretarial assistance rendered by him 

In conclusion, the Editor should like to say that he null feel 
more than amply rewarded, if the public appreciate the labours of 
tlio'^c who haie so ungrudgingly given their co-operation in bnnging 
out this \oIume 


//!< I^l July, I<)4! 


StCIIIKDR^V CHANDRA DVS GUPTA 
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Rani Satyabhama Devi’s Letter to Collector (pp 388-389) 

Nature and Character of Plaintiff’s Evidence of Recognition (p 389)— 
Contrast with Defence Evidence (p 389) 

Theory of “Utter Dissimilarity” 

Defence Theory of "Utter Dissimilarity” (pp 389-390)— A mere Fiction to 
discount Story of Rumour (pp 390-391)— An Absurd Explanation (p 391)— 
Contradicted by Defendants’ Pleadings and Evidence (pp 391-393) — Concession 
of Shght Similarity in Argument— as Insincere as Unmeritorious (p 393) 

Defence Evidence— a few Typical Samples (pp 393-395) — Physical Resem- 
blance (pp 395-396) -Situation at Jaidebpur on Plaintiff’s Return, Striking 
Proof of Honest Recognition (pp 396-397) — ^Defence Criticism based on Memorial 
Version (p 397) — But facts admitted m Needham’s Report (pp 397-398) — 
Version of Defence Witnesses (pp 398-399)— Shameless Equivocation (pp 399- 
400)— Needham’s Report, the strongest Refutation “Report of a Believer” 
(p 400)— Futile Attempt to belittle the Report (pp 400-401) — Conduct of 
Jogendra Banerjee and Mohini Chakravarty (pp 401-402) , 


“Atma-Parichaya” 

Atma Panchaya not a staged Demonstration (pp 402-403) — True Signifi- 
cance of the Event (pp 403-404)— Examination of Plaintiff’s Marks (p 404)— 
Neither “Improbable” nor “Unnatural” (pp 404-405)— Situation Recalled 
(pp 405-406)— Attitude of the Family (pp 406-407)— Non-Committal Attitude 
of Estate Offiaals (p 407)— False Case made by Defendants (pp 407-408) 

Counsel’s Taunt at the Judge, “Dacca Shakespeare” (p 408) 

Definite Change of Attitude of Court of Wards OfiScials from after 
5th May (pp 408-409)— Mohim Chakravartv’s Report of 6th May (pp 409- 
410)— Evidence of Harendra Kumar Ghose (p 410)— "Bird-shooting” Episode 
(pp 410-411) s F 

Conclusion on Direct Evidence of Identity (p 411) 


Bodily Features i 

Bodily Features and Physical Marks (p 411) -Mr Chaudhuri’s Obsessions 
(pp 411-412)— Judge’s Method of Treatment (p 412)— Evidence of Photographs 
(pp 412-413) — Marks (p 413) — ^No Suggestion of “Manufactured” Marks 
(pp 413-414) — ^Defence Denial of Marks on Second Kumar (p 414) — “Irregular 
Scar" over Left Outer Ankle (pp 414-415)— Lame Attempt to sustain Insur- 
ance Mark (p 415)— Medical Examination of Plaintiff (pp 415-416)— General 
Characteristics (pp 416-417)— “Mathematical Certainty” (p 417) 


Mental Identity 

i 417-418)-Test of Mental Identity, How to be 

applied (pp 418-419)— Imaginary Kumar Set up by Defendants (p 419)— 
Avoi^nce of Memory in j^oss-Exammation (pp 41 9-420) -Defence Picture of 
(pp «f-42f) ^^'' 420-421)-A “Well-educated, Well-polished' Aristocrat”' 
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Literacy 

Kumar’s Literacy and Education (p 422)— No Change of Case on Plaintiff’s 
Side (pp 422-423)— Varying Versions of Defendants (pp 423-424)— Forged 
Bengali Letters produced by Defendants (pp 424-425)— Judge’s Conclusions 
accepted (p 425) 

Is the Plaintiff a Bengalee? (p 425) 

Final Conclusion on Issue of Identity (p 426)— Defence Case of Plaintiff 
being a Punjabee (p 426) 

Question of Limitation , 

Question of Limitation (pp 426-427) — ^A.mendment of Plaint (p 427) — Suit 
Governed by Art 144 (pp 427-429) 

Conclusion (p 429) 

Supplementary Observations re Costello, J.’s Judgment 

Biswas, J ’s Supplementary Statement (p 430)— Costello, J ’s Judgment sent 
out from ^gland (pp 430-431)— A Full Bench Ruling (pp 431-432)— Question- 
able validity of the judgment (p 432) — ^New Rule (pp 432-433) 



LODGE, J^S JUDGMENT (pp 435-723) 


Introductory 

Judgment Begins (p 435)— Plaintiff’s Case (pp 435-436)— Defendants’ Case 
(pp 436-437)— limitation (p 437) 

Atmosphere at Dacca during Tnal (pp 437-438)— Difficulties created by 
the Parties (pp 438-439)— Trial Court’s Unsatisfactory Mode of Approach 
(p 439)— Honesty of Jyotirmoyee Deii (pp 439-440)— No Adequate Reasons for 
Accepting her Evidence (pp 440-441)— Differential Treatment of EMdeiice on 
Either Side (pp 441-442)— Order of Treatment (pp 442-443) 


Darjeeling Chapter— Illness 

Darjeeling— Dlness (p 443)— Matenality of Cause of Death (pp 443444) 

Plaintiff’s own Account of Ins Illness (pp 444-445)— Different Version 
given to Lindsay (p 445)— Lindsay’s Memorandum (pp 445-448)— Still Other 
Versions (p 448)— Story of Corrosive Poison (pp 448-449) 

Plaintiff’s Evidence wholly Unreliable (pp 449-450) 

Defendants’ Evidence In Chronological Sequence (p 450)— 6th May 

451-452)- 8th May (pp 452-455)-9th May 
(pp 455456)— 10th May (p 456)— Cremation and Death Certificate (p 457)— 
Calvert’s Letter to Lindsay (pp 457-458) 

Discrepanaes in Defendants’ Oral Evidence (pp 458459)— True Iilethod 
of Testing such Evidence (pp 459-460)-Calvert’s Letter and Certificate on 
Different Foo mg (p 460)-Attack on Calvert’s Credit (p 460)-‘‘Fourteen 
?pT46S4€3r 460-462)— No explaining an ay of Condolence Letter 

Deat?%nt"®T:t 4 £rp”P^K? 463)-Theory of Intention to cause 
Death (pp 463-^4)— Possible use as a Cloak (pp 464-465)— Biliary 

Meet Treatment (pp 465-466)— Medical Evidence (pp 466467)— 

t 467468) Refusal of HjpodeSc Injection 
(pp 468469)- 'Watery Motions wnth Blood”-Possible Explanation (pp 469- 

Opinio?^ not® helufur'tnn 471-473)-Dr Denham White’s 

ava?’ an j (PP 473-474)— Inconsistent Findings of Trial Tudee 

o' (P 47 I) 

Conclusion (pp 476-477) 

Procuring of Certificates of Death and Cremation (pp 477-481) 

Time of Death 

“ “St % 

485)-VisToVDr^“B®‘lr“(pp^?85i?^^ Deliberate Liar (pp 483- 

Telegmm (p^'^Sl-Snce J^rD^'^BT 

(pp 49049™— Oral^Evidence^at^to'cmte^^^^ Explanation for non-produebon 

aUaidebpur^ (pp 45-493)“&o"co^SrSr«A 

(PP ^4?5496T-Othe??4tntsse^ o/SSra 494-495)— A Freak of Memory 

(pp 496-497) "J^esses of Maitra Group (p 496)-Honest but Mistaken 
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Judge’s Wrong Method of Approach (pp 497-498)— Kalidas Pal’s Evidence 
(p 498)— Madhnsudan Mukherjee (pp 498-499)— Absence of Prescription from 
Dusk to Midnight (p 499) 

I 

Alleged Evening Cremation 

Alleged Evening Cremation (pp 499-500)— Plaintiff’s Version (p 500)— 
Story how far probable (p 501) 

Procuring of another dead body (pp 502-503) — Almost an Impossibility 
(p 503) 

Alleged Rain and Storm 

Alleged Rain and Storm (p 504) — Government Weather Reports (pp 504- 
505) — St Joseph’s and St Paul’s Registers (p 505) — ^Municipal Record 
tampered (pp 505-506) — ^Botanical Gardens Register (p 506) — Dr B B 
Sarkar’s Diary (pp 506-507) — Father Peel’s Evidence (pp 507-508)— Fakir 
Roy’s evidence (pp 508-509) 

Conclusion No Heavy Ram and Storm (pp 509-510) 

Oral Evidence on Plaintiff’s Side (p 510) — ^How to' test such Evidence 
(p 510) — Belated Discovery of the Witnesses (p 510-511) 

Other Features of the Evidence (pp 511-512)— Padmini Mohan Neogy 
(pp 512-513) 

Other Witnesses of Plaintiff (pp 513-514) — ^Jatindra Chandra Chakravarty’s 
Group (pp 514-516)— Procured Evidence (p 516) 

False Story of Shelters (p 517)— Non-existent Old Slaughter House 
(pp 517-518) — No Sheds to shelter in (p 518) 

Unconvincing Evidence of other Witnesses (pp 518-519)— Purchase of 
Funeral Requisites (pp 519-520) — ^Witnesses who saw the Evening Procession 
(pp 520-521)— Evidence wholly unreliable (p 521) 

Story of Rescue 

Story of Rescue (pp 521-522)— Plaintiff’s State of Knowledge about 
Alleged Rescue (pp 622-523) 

Different Versions Story as given to Lindsay (p 523) — Story in Pamph- 
lets (p 523) — Story in Defamation Case (pp 623-524) 

Visit of Dharam Das Naga to Dacca (pp 524-525) — Alleged Reason for 
Abrupt Departure (pp 525-526) — Upshot of the Evidence Change of Case 
(pp 526-527) 

Story of Darsan Das alias Gopal Das (pp 527-528) — Clear Indications of 
False Evidence (pp 528-530)— Strange Conduct of Supposed Rescuers (p 530) 
— Suspicious Manner of coming to depose (p 531) 

Corroborating Witnesses Unconvincing Evidence (pp 531-532) — ^Location 
of Blanket Factory (pp 632-534)— Reasons for rejecting Darsan Das’ Evidence 
(pp 534-535) 

Story of Rescue a False One (p 535) 

Morning Cremation 

The Morning Cremation (p 535)— Dr Fran Krishna Acharyya’s Evidence 
for Plaintiff (p 536) — ^Answers to Lindsay (pp 537 — 538) — Glaring Contradic- 
tions in Evidence (pp 538-539)— Probability of his finding Body Downstairs 
(pp 639-540)— Purpose of his Visit (p 540) 

Plaintiff’s Witnesses of Morning Cremation (p 540)— Recording of pre- 
vious statements, at Darjeeling (pp 540-541)— Instructions from Secretary, 
Board of Revenue (pp 541-543) 

"Story of the Sadhu” (pp 543-544)— No attempt to influence Witnesses 
(P 544) 
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Discrepant Evidence in Court (pp 544-545)— Khetra Nath Mukherjee’s 
Evidence and Previous Statement Compared (pp 545-546) — Material Differences 
(pp 546-547)— Basanta Kumar Mukher3ee Evidence in Court (p 547)— Pre- 
vious Statement (pp 547-548) — ^Nalmi Kanta Cliakrava'rty (pp 548-549) 

Alleged discrepancies in Defence Evidence (p 549)— Performance of rites 
and ceremonies (pp 549-550)— Judge’s reasons for disbelieving defence version 
(pp 550-551) 

Kasiswari Devi and flinging away of ornaments by Bibhabati (pp 551-552) 
—Gita Devi’s account (pp 552-553)— Kasiswari Devi’s Visit (p 553)— Omission 
of her name in Satyendra’s diary (pp 553-554) 

No evidence as to body being downstairs (p 554)— Rajendra Nath Sett’s 
evidence (pp 554-557)— No material contradictions (pp 557-558) 

Haran Chandra Chakladar (p 558)— Chakladar’s statement to Dindsay 
(pp 558-560)— Apparent contradictions (p 560)— Risk of taking a faked body 
to cremation (pp 560-561) 

Summary of Conclusions on Darjeelmg Chapter (pp 561-563) 

Intervenii^ Years— I 

Intervening years— 1 (p 563)— Plamtiff’s flrst connected statement in 
Memorial (pp 563-564)— Story given m Court (pp 564-565)— Statement in 
cross-examination (pp 565-567)— Case put to Medical Experts (pp 567-568) 

Doss of memory (p 568)— No evidence of loss of memory as a fact 
(p 568)— Jlialki incident (pp 569-570)— Rangpur meeting with Harimohan 
Basak (p 570)— Entire absence of evidence to support plaintiff’s story 
(pp 570-571)— Alleged reason for return home (p 571) 


Intervening Years— II 

Intervening Year-2 Return of Darjeeling party (pp 571-572)-Conduct 
01 Satyendranath Banerjee on return from Darjeeling (pp 572— 573)— Reck- 
less accusations against defence witnesses (pp 573—574) 

I 

Satyendra’s Diary 

574)— Object of opemng the diary (pp 574-575)— 

T . production in Court (p 576)— Missing pages (pp 575-576) 

Shh-ih.*;? (PP 576-577)-Satjfndra’s conduct towards 

SSs ^no W of depravity or of imp™ 

motives (pp 577-578)— What the diary really shows (p 578) ^ ^ 

of second Kumar being alive 
Satyabliama’s letter to Maharaja of Burdwan (pp S79-S80) 
-Maharaja’s reply (pp 580-581)-Story of Kushaputtahka % Ml)32ts 

Kumar (pp 582-583)— Alleged advent of a sannyasi at Madhab Bari (n 

m Ton r'58fl revelatSrrMounitnnya^ 

in 191/ (p 585)— Origin of 1917 rumour (pp 585-586) 

Plaintiff’s Arrival in Dacca 

(PP 589-59())“4lSng?\Sa?m^^^^ (pp Kasimpur and Jaidebpur 

Declaration of Identity 

ill ^PPearanS\eStn%lmnhff YnT 

first meeting (pp 592-l93)-A seJont "i£g Ttro^^^spirn 
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(pp S93-S95)— Plaintiff’s next visit to Jyotirmoyee Devi’s house (pp 595-597) 
—Inspection of marks (pp 597-598)— Declaration of Identity (p 698)— 
Incredible conduct A Holl3rwood picture (pp 598-599)— Story itself not con- 
sistent (p 599)— Object of demonstration (pp 599-600) 

Needham’s report to Lindsay (pp 600-602)— Mohini Mohaii Chakravarty’s 
report to Needham (pp 602-603)— Alleged change in attitude of Estate 
officials (p 603) — ^Pretended detachment of family members (p 604) 

Alleged tfest re bird-shooting mcident (pp 604-605)— Plaintiff’s supposed 
inability to answer test questions (pp 605-606)— Vigorous propaganda by 
plamtiff’s party (p 606) 

' » I •) ‘ 

Sisters’ petition for enquiry Lindsay’s attitude (pp 606-607)— Next step 
Plaintiff’^ mterview with Lmdsay (pp 607-608)— No further move till long 
after (p 608)— Conduct of Satyendra and of Government officials (pp 608-609)— 
Lindsay’s report of 10th May (pp 609-611) — Satyendranath Banerjee’s conduct 
(pp 61 1-612)— Lindsay’s Impostor notice (p 612)— Action 'fully justified 
(pp 612-613) 

Recognition 

Effect of propaganda on evidence of recognition (p 613)— Failure to apply 
true test of recognition (p 614)— Typical illustrations (pp 614-615)— Need for 
critical scrutiny of evidence of recognition (p 615) 

, Supposed recognition by Ram Satyabhama* Devi (pp 615-616) — Ram Satya- 
bhama’s eye-sight (p 617) — Her letter to Bibh'abati (pp 617-618)— Letter to 
Collector of Dacca (pp 618-620) — "Cloven hoof’’ of the lawyer (p 620)— Ram 
Satyabhama’s sradh (pp 620-621) — Conclusion No independent recognition 
by Ram Satyabhama (p 621) ' , 

Evidence of recognition by Jyotirmoyee Devi (pp 621-622)-i-Question of 
Jyotirmoyee’s honesty (p , 622)— Probability of conspiracy to run an impostor 
(pp 622-623)— Relevant considerations (pp 623-624)— No insurmountable 
obstacles (p 624)— Jogendra Nath Banerjee’s belief in honesty of Jyotirmoyee 
(pp 624-625) — True test her own evidrace and conduct (p 625) — ^Evidence not 
frank nor truthful (pp 625-626) ' , ^ 

Sarajubala Devi (pp 626-628)— Pura Sundari Devi i(pp 628-629) — Sarojini 
Devi (p ‘ 629) — Sonaraom Devi and Sudhangsu Bala Devi (pp 629-630)— 
Kedareswar Bhattacharjee (p 630)— Radhika Mohan Goswami (pp 630-631)— 
Eumud Mohan Goswami (pp 631-632) — ^Lal Mohan Goswami (pp 632-633)— 
Suresh Chandra Mukherjee (pp 633-634) — ^Basanta Kumar Mukherjee (p 634) 
— Billoo and Sagar (p 634) — Chandra Sekhar Banerjee (pp 634-635) — ^Kulada 
Sundari Devi (p 635) — Akhil Chandra Pakrashi (p 636) — Eamal Kamini Devi 
(p 636) — ^Ananta Kumari Devi (p 636) — Sivamohmi Devi (p 636) 

Witnesses other than Kumar’s relatives (p 637) — Mokshada Sundari Devi 
(p 637) — ^Rebati Mohan Ghosh . (pp 637-638) — Parswanath Nag Biswas 
(pp 638-639) — ^Raj Kumar Mukhati (p 639) — T Stephen (p 639) — ^Manmdra 
Mohan Basu (pp 639-640)— Mesbahuddin Ahammad (p 640)— Hemendra Kishore 
Acharjee Chowdhury (pp 640-641) — ^Nabendra Nath Basak (p 641) — ^Jogesh 
Chandra Roy (pp 641-642) — Charu Chandra Das Gupta (pp 642-643)— Hemendra 
Lai Das (p 643) — Bhupendra Mohan Ghosh (p 643) — ^N K Nag (pp 643-646) 
— ^Ramesh Chandra Chaudhuri (pp 646-647) -^urendra Chandra Bhattacharjee 
(p 647) — ^Rajendra Kumar Roy Chaudhuri (p 647) — ^Braja Gopal Basak (p 647) 
— Abul Kasem (p 647) — ^Ananda Chandra Ganguli (pp 647-648)— Jogesh 
Chandra Roy (p 648)— Hiranmay Biswas (pp 648-649)— Kali Mohan Sen 
(p 649) — Gobinda Chandra Roy (p 649) — Narendranath Mukherjee (p 650) 

Value of the evidence of recognition by intimate acquaintances (p 650) 
— Old officers of Bhowal Estate (pp 650-651) 

Defence evidence as to recogmtion (p 651) — Sarada Prasanna Ghosh 
(pp 651-652)— Bibhabati Devi (pp 652-653)— Sukumari Devi (p 653) 
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Phy$ical Identity 

Evidence of Phvsical Identity Initial difacnlty (pp 653-654) — Eftect of 
lapse of time (p 6 M) — Companson of bodily features (pp 654-664) 

Plaintifi’s account (pp 664-666)— Uedical witnesses Dr Xarendra Xatli 
MnHierjee (pp 666-667)— Dr MacGilcihnst (p 667)— Dr Bradley (p 66 S) — 
Dr Sailendra Kumar Sen (pp 66S-670) 

Effect of medical evidence at dose of plaintiff’s case (pp 670-671) — Subse- 
quent loint eimmination bj Drs Denbam-tRliite, Thomas and Chatterjee 
(p 671)— Dr K K Oiatteriee’s note (pp 671-672)— Additional marks found 
bv Dr Chatterjee (p 672)— Gumma marks (p 673)— “Bubo” mark (pp 673- 
674) 

Other marks (pp 674-675)— Vaccination marks (p 675) — Gait (p 675) — 
Voice (p 675) — Size of shoes (pp 675-676) 

Summary of results on Companson of Bodih Features (p 676) 


Mental Identity 

Mental identity (pp 676-677) 

Defence attitude in cross-esammation of plaintiff (pp 677-679)— Differen- 
tial treatment of oral evidence on either side (p 679) 

Evidence of identity as given by plainnff himself (pp 679-6S0)— Cntiasm 
of plaintiff’s cross-examination (pp 6S0-6S1)— Ignorance of English (p 6 Sl)— 
Ignorance of Enghsh artides of clothing (p 6S2)— Endence of coaching 
dunng plaintiff’s deposition (pp 6S2-6S3)— Bengali speech (p 6S3)— Hindi 
accent (p 683)— Wrong grammar (pp 6S3-6S4)— Mispronunaation of Bengali 
names (pp 684-685)— Pronunaation of numerals (pp 6S5-6S6)— Supposed in- 
abilitj- to count (pp 6 S 6 - 6 S 8 ) 

Ignor^e of games and sports (p 688 )— Polo (pp 688-689)— “Polo” Scuttv 

*PP 69()-692)-Billiards (pp 692-693)-Shooting 
(pp 693-699)— Guest House” (p 699)— Kames of offiaals (p 699) 

-4.bilit} to j^d a^ wnte (p 700) — Evidence of plaintiff’s present know- 
ledge (pp / 00 -/ 01 )— Extern of Ramendra Karavan Rov’s hteracv (pp 701-70’) 

Value of earlier report (pp 709-710)— “Wildest” guess-work /nn 710-711) 
-Suspicions features in plaint’s handwntmg (p 

Condusion Identity not estabhshed (pp 71I-7I2) 

bi p?mntiff7o^^S.5)un'S (P 712)-Alleged recognition of persons 

-4Ile^d mem^ori of pSt'^Si'ts (pT companions (pp 712-715)- 

Sutnming up 

Summing up on the case (pp 717-71S) 

A«,ta (B, ;is.-i9)- 

photograph (pp 720-721) ' S vPP ^19-/20)— Identification of a wrong 

Conclusion 

Conclusion (p 721 ) 

(pp 72b723T ^ ® statement as to vahditi of Costello, J’s Judgment 



COSTELLO, J^S JUDGMENT (pp 725-872) 

Judgment begins (p 725)— Magnitude of the Case (p 726)— History of 
the Family (pp 726-728) — ^Plamtiff’s Case in Plaint (pp 728-730) — Defence of 
Bibhabati Devi in her Pleading (pp 730-731)— Ananda Kuman Devi’s Case 
(p 731) — ^Amendment of the Plaint (pp 731 — 732) — Issues m the Case (p 732) 

Plaintiff’s Case at the Trial 

Plaintiff’s Case as made at the Trial (pp 732-733) — ^Happenings at Darjeel- 
ing (p 733)— Intervening Years at Jaidebpur (p 734)— Rumours (p 734)— 
Ram Satyabhama’s Tetter to Maharaja of Burdwan (p 735) — ^Plaintiff’s Arrival 
at Dacca (pp 735-736) — ^Visit to Kasimpur and thence to Jaidebpur (p 736) — 
At Jyotirmoyee Devi’s House (p 737) — ^Visit to Saibalmi Devi’s House at 
Dacca (p 737) — ^Back to Jyotirmoyee Devi’s House (pp 737-738)— Examina- 
tion of Marks (pp 738-739) — ^Declaration of Identity (p 739) — ^Needham’s 
Report to Lindsay (pp 739-740)— Alleged Report by Sheridan (p 740)— Big 
Meeting on 15th May, 1921 and After (p 740) — ^Plaintiff’s Interview with 
Lindsay (pp 740-741)— Lindsay’s “Impbstor Notice” "(p 741)— Stay at Dacca 
(p 741) — ^Tattoo-mark on Plaintiff’s Arm (pp 741-742) — Satyabhdma’s Letter 
to Bibhabati Devi (p 742) — ^Rani’s Letter to Collector Drummond (pp 742- 
743)— Jyotirmoyee Devi’s Request for an Interview with K C De (p 743)— 
Metnorial to Board of Revenue (p 743) — ^Plaintiff in Calcutta (pp 743-744)-4- 
Collection of Rents (p 744) 

Defendants’ Case at the Trial , 

Defendants’ Case as made at the Trial (p 744)— Death at Midnight and 
Cremation in the Morning (pp 744-745)— Denial of Rumours prior to 1917 
(p 745)— Theory of Utter Dissimilarity (p 745) — Kasimpur Visit (p 746) — 
Visits to Jaidebpur (p 746)— Declaration of Identity the Outcome of a Conspi- 
racy (p 746)— Propaganda and Mass Suggestion (p 747)— Defamation Case of 
Dr Ashutosh Das Gupta (p 747) — ^Plaintiff’s Delay in Asserting his Claim 
(pp 747-748) 

I 

Events after Declaration of Identity 

Important Events Subsequent to Declaration of Identity (p 748)— Conduct 
of Satyendranath Banerjee (pp 748-749) — Activities at Darjeeling (p 749) — 
Action by Court of Wards (p 749) — ^Warning Notices by Lindsay (pp 749-750) — 
Confidential Circulars and Orders (p 750-752) — Section 144 Cr P Code Pro- 
ceeding (pp 752-753) — ^Defendants’ Attempts to Secure and Suppress Evidence 
(pp 753-754) 

Punjab Enquiry as to Plaintiff’s Identity 

Punjab Enquiry as to Plaintiff’s Identity (pp 754-75o) — ^Punjab Statement of 
Dharam Das (p 755)— Alleged Bogus Dharam Das Produced in Court by 
Defendants (pp 755-756) — ^Non-production of Documents by Defendants (p 756). 

Features of the Case 

Features of the Trial (pp 756-757) — Conduct of the Case (pp 757-758) — Trial 
Court’s Judgment (p 758) — ^Enumeration of Topics for Consideration (pp 758- 
759) — ^Conclusions of Trial Judge as Summarised by him (pp 759-760) 

Defence Counsel’s Strictures “Unjustifiable” and “Regrettable”, (pp 760- 
761) — ^Real Question for Decision in the Appeal (p 761) —Position of the 
Appellate Court (pp 761-762) — Distmctive Features of Present Case (p 762) 

Contentions of the Parties : Appellants’ Case 

Appellants’ Contentions in Broad Outline (pp 762-763) — Question of Identity 
Its True Bearing (pp 763-764)— Darjeelmg Chapter' (p 764)— No Independent 
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Fmdines by Trial Judge on Darjeeling Topics (p 764)— Death or Apparent 
Death” (pp 764-765)— Time of "Death” (pp 765-766)— Evening Cremation 
and Its FaWe (p 766)-Rain and Storm (p 766)— Burning of Substituted 
Body (pp 766-767)— Rescue by Sann 3 'asis (p 767)— Identity made the Main 
Basis of Decision (pp 767-768)-Tnal Court’s Treatment of Question of 
Identity (p 768)— Analysis of Evidence as to Identity of Body (pp 768-770)— 
Identity of Mmd (pp 770-771)— Identity “Otherwise Reached” What is 
the “Otherwise” ? (p 771)— Judge’s Conclusion A Vicious Circle (pp 771-772) 
—Recognition by Jytirmoyee Devi the whole Foundation of the Judgment 
(pp 772-773)— Two-fold Onus on Plaintiff (p 773)— Admitted Morning Crema- 
tion Its Effect on Plaintiff’s Case of Evening Cremation (pp 773-774)— No 
Evidence given of a Substituted Body in Morning , Cremation (p 774)— 
Balance of Probabilities (pp 774-775) 


Respondent’s Case 

Respondent’s Contentions in Broad Outline (p 775) — ^Independent E'^amina- 
tion of Darjeeling Chapter (p 776)— Real Basis of Finding on Identity (pp 775- 
776)— Reco^ition by Jyotirmoyee Devi not the only Basis (p 776)— Nor mere 
Opinion Evidence (p 777)— Darjeeling Chapter considered apart from Identity 
(p 777)— Illness of Second Kumar (p 777)— Hour of “Death” and Evening 
Procession (pp 777-778)— Morning Cremation (pp 778-779) — ^Defence Failuie to 
Disprove Identity by Proof of Death and (Semation (p 779) — ^Finding on 
Darjeeling Chapter (pp 779-780) — Respondent’s Answer to General Criticism 
of Judgment (p 780)— Misrepresentation of Judge’s view on Physical Identity 
(pp 781-782)— Absence of Explanation of Doss of Memory or Cyst not material 
(p 782)— Evidence of Recognition duly considered (pp 782-783)— Photographs 
(p 783)— Identity not assumed in considering Marks (p 783)— Identity of Mind 
fully discussed (p 783) — Summary of Mam Argumeiits on Either Side fpp 783- 
784)— Proper order of Treatment Indicated (p 784) 

1. Darjeeling Chapter 

Part I Darjeeling Chapter (p 785)— Conspiracy Charge (pp 785-786)— 
Defendants’ Mam Ground of Attack on Judgment (p 786)— Function of Court 
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PREFATORY REMARKS 


BISWAS, J — ^Before proceeding to deliver judgment, m this appeal, I deem 
it my duty to state that the semor member of the Bench which had 
heard the appeal, the Hon’ble Mr Justice Costello, is now on leave in 
England, and unable, therefore to be present m court to pronounce 
judgment personally He has, however, sent in a written opimon from 
England, which I propose to read in open court in due course A 
Rule has recently been framed by this court under the rule-making 
power conferred by section 122 of the Code of Civil Procedure, which 
authorises any judge of the High Court to pronounce the written 
judgment or opinion of any other judge signed by him when such 
judge continues to be a judge of tlie court, but is prevented by absence 
or any other reason from pronouncing liat judgment or opinion in 
open court 

I ought to add that neither my learned brother Eodge J nor I 
have so far seen the judgment of our learned colleague, and we are 
not, therefore, aware of the decision he has recorded I now proceed 
to read the judgment I have prepared 


BISWAS J ’S JUDGMENT BEGINS 

This IS an appeal against the judgment of Mr Panna Dal Bose, First 
Additional District Judge, Dacca, which he delivered on the 24th August, 
1936, decreeing the plaintiff’s suit with costs, after a hearing extending over 
a penod of two years and nine months 

The question raised m the suit was a comparatively simple one, whether 
the plamtiff was the person he claimed to be, but it involved consideration 
of a vast and variegated mass of facts on almost every one of which the 
evidence was sharply divided Fortunately, the task of the appellate court 
has been considerably lightened by the very helpful judgment of the trial 
court which, in my opmion is remarkable as much for its clarity and preci- 
sion as for its full and fair treatment of the evidence 

So completely and so determmedly were the parties at variance with each 
other on almost every point, trivial or important, that it is somewhat difficult 
to present a narrative of facts which may be regarded as admitted or un- 
disputed It IS necessary, however, to attempt m broad onthne a general 
sketch of the story as told on one side or the other in order to appreciate 
the evidence in the case, or the contentions which were put forward either 
m the court of first mstance or in the appellate court 


PLAINTIFF’S CASE 

Stated in the barest form, the plaintiff’s case is that he is Ramendra 
Narayan Roy, the second Kumar of Bhowal, who is supposed to have died 
at Darjeeling as far back as the 8th of May, 1909, but did not actually die, 
and who reappeared after an absence of nearly twelve years at a place known 
as Buckland Bund at Dacca under circumstances which eventually ' led to 
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■fais being recognised and accepted as the second Kninar by the general public 
as n-ell as b} his relations excepting only a few Amongst these few who 
refused to recognise him was his wife Bibhabati Devi who had in fact claimed 
to succeed to Ins estate upon his supposed death as his sole summng widow 
and heiress under the Hindu Haw This ladi’, it is said, was completely in 
the hands of her brother one Rai Baliadnr Satyendranath Baneriee, — a name 
which figures very prominently in tliese proceedings,— who was admittedlv 
in dc facto enjoyment of her estate, and judged by ordinary canons of human 
conduct, would have the strongest motive for denimg tlie plaintiff’s identity. 


The plaintiff alleges that durmg his illness at Darjeeling, poison had been 
administered to him m the course of treatment, and while he lay unconscious 
as the result thereof, he was taken for dead and his body was earned to the 
local sasan or cremation ground m due course on tlie mght of the Sth IMay, 
1909 At tlie sasan, however, on account of a sudden burst of rain and storm] 
the members of tlie cremation partv dispersed m all directions for temporary 
shelter, leavmg tlie body tliere, and when they returned they found the body 
missmg Two or tliree days later when the plaintiff regained consciousness, 
he found himself amid hills and jungles surrounded bj a number of Kaga 
Sanuyasis (hterall^^ nude ascetics) who tended and nursed him and brought 
him back to health He wandered about from place to place with Hus parh* 
of sannvasis, until about a year before his return to Dacca he parted coni- 
pani witli them at a place called Braha Chhatra m Nepal and wended lus 
way from there back to Dacca through various places 


At the time of his supposed death the second Humar of Bhowal was one- 
tord propnetor of an e.xtensive estate spreading over several distncts in 
East Bengal, which has been described as the Bhowal Raj, being the second 
of three sons of the late proprietor Raja Rajendra Narayan Rov who had 
his family seat at Jaidebpur, a village about twen^ miles from Dacca and 

biorf f ^pnl, 1901, havmg executed a' deed of trust and a will 

before death .\s an effect of these documents, the estate vested upon 
his death m his widow Ram Bilasmoni Devi in trust for his tliree sons who 
ff Kumar, the second Kumar or Mejo 

“niTm ^ Raneodra Narava, Rov and Rabmdia 

sumvintr tbTPP Kajendra Narayan Rov also left him 

SrS^been boS Tarmmoyee, the first 

besides leaving his aged^m'^^lhi Rm/sat^hr 

Raja Kah Narayan Roy Satyabhama Devi, mdow of the late 


192oi^S ^b^ begmmnro/jmu!j?\T4 December, 

eter, was he openlv racoS^as S 

tlotm pot fotword in to boholf „ roo^™ ^ ° 

PH hrajssts 

J H Lmdsai, ICS, published a nntir ^ Collector ot the district, 

and wammg the tenants not to pay auj ren^ to"hL “ impostor 

Board of Revenue askmg^fe die m^drawS^f ^ memorial to tlie 

^as rejected bv die Board on the ^ntb memonal 

preiented bj ihe local oLis from ^ also 

likelihood of a breacli of Ve'^uSrpScr 
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PARTIES TO THE SUIT 

The present suit was instituted by the plaintiff on the 24th April, 1930 
in the court of the subordinate judge of Dacca The eldest Kumar Ranendra 
Narayan Roy had died without leaving any male issue in the year 1910 and 
was succeeded by his widow Sarajubala Devi, known as Bara Rani or eldest 
Rani The youngest Kumar Rabindra Narayan Roy died in 1913, and as he 
also left no son, his estate devolved on ^s death on his widow Ana nda 
Kumari Devi, who was called Chhota Ram or youngest Ram In the year 
1919 this lady took a son in adoption named Ram Narayan Roy, but by virtue 
of an ante-adoptiou agreement, she still retained an interest m a portion of 
her husband’s estate The plamtifi has jomed all these persons as defendants 
in this suit, besides the Mejo Ram or second Ram Bibhabati Devi, who is 
defendant No 1 

At the date of the suit all the three shares of the estate were under the 
management of the Court of Wards The defendants have been consequently 
represented in these proceedings by the Manager of the Court of Wards 

The widow of the eldest Kumar, Sarajubala Devi, who has been made 
the second defendant, has supported tiie plamtiff and h^ not filed any written 
statement m the suit The suit has been contested mainly by the first 
defendant Bibhabati Devi A joint written statement was filed on behalf of 
this defendant and of the adopted son Ram Narayan Roy, defendant No 3, 
by the Manager of the Court of Wards Ananda Kuman Devi, widow of the 
youngest Kumar and the fourth defendant m the suit, filed a separate written 
statement on her own account 

The present appeal to this court has been filed by Bibhabati Devi, Ram 
Narayan Roy and Ananda Kuman Devi, all Wards of Court, represented by 
the Manager of the Court of Wards, the first defendant Bibhabati Devi also 
appealing in her individual capaaty, and the respondents are the plaintiff and 
the defendant Sarajubala Devi 

DEFENCE CASE 

The common defence of all the defendants other than Sarajubala Devi 
was a categorical denial of the plamtiff’s claim Their case was, first, that 
Kumar Ramendra Narayan Roy had in fact died at Darjeehng on the 8th 
May, 1909, and his body had been burnt to ashes, and secondly, as an 
inevitable corollary of this, that the plamtiff was an impostor 

QUESTIONS AT ISSUE 

It seems to be obvious that from the plaintiff’s point of view the mam. 
if not the only, ques tion h e is cal led upon to establish is his identit y w ith 
Ramendra Narayan Roy, the second~Kumar of JiBo^JTITyliilSThe^ESn^nte 
parT w 31 'hai^^co mpi^ S vl^mad^ oj5f*TEeiF"case if they <an prove th e 
death or cremation of th e ■second,. KujSrVaLjDiirTe'Smg'"'"^ will be seen 
later, tHe events at Darjeeling indeed fill a very lESgS^bhapter m the storj', 
■and from the defendants’ point of view, it is not only a very important 
chapter but one of crucial sigmficance Either side has naturally laid stress 
■on its own part of the case, tiie plamtiff on what for the sake of brevity may 
be referred to as the question of identity, and the defendants on the question 
of death and cremation This difference m the attitude of the parties was 
reflected m two different issues which were raised in the ''suit — one, as to 
whether the plamtiff was the second Kumar Ramendra Narayan Roy of 
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Rhnwal (Issue No 5) and the other, as to whetlier the second Kumar 
Ramendra Naiayan Roy \Yas still alive (Issue No 4) The learned tnal 3 udge 
sa 5 s that he allowed the last issue to stand in deference to the suggestion of 
the contesting defendants If this issue is decided in favour of the defendants, 
that would of course mean an end of the plaintiff’s case On 
It IS equally certain that if the other issue is found in favour of the plaintiff, 
that should likewise be a complete answer to the defendants case If it he 
true that the second Kumar is dead, the plaintiff (oi for the matter of that, 
any other living person) cannot he he, and conversely, if it be found tliat 
the plaintiff is tlie second Kumar of Bhowal, the Kumar cannot have been 
dead To pul the matter in another way, it follows almost with logical 
certainty that whichever side proves the affirmative of its case will thereby 
completely demolish the case of the opposite party There is, however, this- 
difference between the position of tlie plaintiff and that of the defendants 
the defendants may on their part fail to prove death or cremation but may 
still win on the failure of the plaintiff to prove identity, but the plaintiff 
cannot succeed unless he proves identitj’, even if the defendants fail to prove 
death or cremation 


That this is tlie coirect position does not to my mind admit of anv 
dispute, and was fully appreciated by the learned judge in the court below 
(See his observations at the bottom of page 7 and top of page 8 of Vol 18) * 


After setting out the two issues as follows — 

(J««e No 4) “Is the second Kumar Ramendra Narayan Roy alive?” 
(Issue No J) ’’Is the present plaintiff the second Kumar Ramendra 
Narayan Roy of Bhowal?” 


the learned judge states— 

"I allowed the issue No 4 to stand in deference to tlie suggestion of the 
contesting defendants that it may stand The idea underljung the two issues 
IS that the plaintiff must prove that the second Kumar is alive and that he 
IS the second Kumar If he can prove that he is the second Kumar, he 
IS alive If he cannot prove that he is tlie second Kumar, there will be an 
end of the case, whether the second Kumar be dead or alive, but death will 
be an answer to the claim The plaintiff’s case goes so near death and the 
transactions following the disputed death had, until 1921, been so consistently 
on the footing that the death was a fact that the onus of proving that the 
Kumai had not died would, practically speaking, be upon him, but supposing 
he proves that he is the same man, death is displaced ” (Fol IS, p 7, I 21— 
p 8,1 6) . ' 


IDENTITY— THK MAIN QUESTION 

Quite properly, I think, the learned judge stated that the question there- 
fore was, whether the plaintiff was the second Kumai of Bhowal (ibtd, p 8, 
U 10], and he addressed himself to a consideration of the issue of identity 
as the primary issue m the suit 

At to whether his ultimate conclusion on the issue of identity is correct 
or not will have to be fully examined, but it is not to be supposed that 
because he decided this issue definitely in favour of the plaintiff, he declined 

I may explain that I have throughout referred to the 18 volumes com- 
prising Part I of the Paper Book (containing the order-sheet, pleadings, 
petitions, depositions and judgment) by Arabic numerals, and to the 3 exhibit 
\olumes in Part II bj' Roman numeials 


IDENTITY AND DEATH AT DARJEELING 
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to go into the question of the alleged death and cremation of the second 
Kumar at Darjeeling On the other hand, as will appear later, he has 'devoted 
a considerable part of his judgment to a full examination of this part of the 
case As I shall endeavour to show, it is a complete misreading of this part 
of the judgment to say, as the appellants attempted to say, that in dealing 
with what may not inappropriately be called the Darjeeling chapter, the 
learned judge allowed himself to be swayed by the opinion he had already 
formed on the question of identity The passages on which learned counsel 
for the appellants relied in support of this Ime of criticism show no more 
than this that the learned judge was merely attempting to relate the happen- 
mgs at Darjeeling to the substantive case on the issue of identity As 
already pointed out, the plaintiff’s claim was based on identity, and to this 
the defendants’ answer — and it would be a conclusive answer, if established, 
—was that the Kumar did die and his body was actually cremated at 
Darjeelmg In other words, death or /and cremation was relied upon by the 
defendants as completely destructive of the plaintiff’s case Obviously, there- 
fore, it would be right for the court to consider and say how far the evidence 
regarding death and cremation and other relevant facts connected therewith 
alleged by the defendants was suffiaent to repel the conclusion as to identity 
I do not understand the learned judge as having said anywhere that he must 
reject the defendants’ evidence regarding any of the Darjeeling events as 
untrue, merely because he had already come to a finding m the plaintiff’s 
favour on the question of identity On the other hand, as it strikes me, the 
learned judge subjected the Darjeeling evidence to an mdependent examma- 
tion as if identity had not been estabhshed, and all that he did in stating 
his conclusion was to apply the test, whether or not that evidence was cogent 
or strong enough to displace identity, which is the same thing as "to say, 
whether or not that evidence estabhshed the fact of death or cremation which 
would destroy identity According to the learned tnal judge, the defendants’ 
evidence failed to satisfy such test In other words, even if it be supposed 
that the learned judge’s finding on the Darjeeling chapter did not amount 
to a positive acceptance of the story put forward by the plaintiff in this behalf, 
it cannot be denied on a fair reading of the judgment that he mtended to 
hold and held that the defendants had wholly failed to prove their case that 
the second' Kumar had actually died or that his body had been burnt to ashes 

DARJEELING CHAPTER— RESPECTIVE CASES 

It may perhaps be helpful to state here m very brief outline the respec- 
tive cases of the parties regarding what took place at Darjeeling 

It IS an admitted fact that all the three Kumars were in the habit of 
paying periodical visits to Calcutta ahnost every year The last time that 
the second Kumar returned to Jaidebpur from Calcutta was on or about the 
7th February, 1909 The Kumar was then a young man of 25, and he set 
out for Darjeehng on the 18th April following, with a large retinue of officers 
and servants whose names will be found m the judgment at pages 46 and 47 
of Vol 18 It will be seen that the party which accompanied him mcluded 
among others the Kumar’s wife Bibhabati Devi, then a young girl of about 
19, and his wife’s brother Satyendranath Banerjee,' who was about 24 years 
of age at the time It further mcluded the family physician Dr Ashutosh 
Das Gupta, also a young man of about the same 'age, one Mukunda Gum, 
Secretary of the Kumar, one C J Cabral, an old servant, one Anthony 
Morel, an Indian Christian who had been m the service of the estate for 
about five years, and a young man Birendra Chandra Banerjee said to be a 
relation of the Kumar The party put up at a house called “Step Aside’’, 
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which had admittedly been engaged a few days previously by Satyendranath 
Banerjee and Muknuda Gum who had expressly come up to Darjeeling for 
the purpose A description and a rough plan showmg the position of rooms 
m this house will be found at pages 311 and 312 of Volume 18, where the 
learned judge also gives a helpful sketch, though not drawn to scale, showmg 
the topography of Darjeehng and broadly indicating the relative positions of 
manj of the places referred to in the eiidence Here at Darjeeling, accord- 
mg to the plaintiff, he took ill on the night of the 5th Jlay, 1909 or m the 
early hours of the 6th, and is supposed to have died on the 8th Slay followmg, 
which was a Saturday , at about dusk His bodj , as already stated, was there- 
after earned from “Step Aside” to the local bummg ground or "sasan", a 
distance of about tno or two and a half miles b; tortuous hill tracks and 
about one hour’s walk from “Step Aside” going downhill all the way In 
going to the sasaii from "Step Aside”, there are two alternative routes 
up to a certain pomt one has been referred to m these proceedmgs as the 
Commercial Row route and the other as the Thom Road route, but bejond 
the said pomt the route was the same Accordmg to the plaintiff, the crema- 
tion partj which left the house at about 9 pm the same evemng followed 
the Commercial Row route When the body reached the sasan it is said, 
a storm came on attended by heain ram which was so violent that all the 
persons vho had accompanied the body ran away from the place and fook 
shelter m certain sheds near about, leaving the body where it was The 
ram had apparently sufficient effect on the man who was supposed to be lymg 
dead to make him utter certam sounds which were heard by a number of 
sannjasis uho happened to be waiting m a sort of a cave in the hill-side 
near fay The sannyasis came up to the spot where the body lay, and observ- 
ing sips of hfe in it, took it away When after about an hour or so the 
returned, they found the body gone It is the plaintiff’s 

apparent death following the 

ha\ mg developed symptoms of arsemcal poisoning 

defendants admit the visit of the second Knmar to 

They also agree 

that he fell ill early m the mommg of the 6th Slay, but state that he Jed 

Sw SS ^ midmght of the 8th Mav’ 

bS 7 i ^ ^’'=tim of poisoning or that he 

had del eloped any simptorns of arsenical or am other kmd^f SiisoLr 

Accordmg to them the Kumar died of biharv colic Thev deny aSTfe 

the old sasan from^ which accordm/to tl i P^^ce not at 

disappeared the previous nig^but^ t a new 

further doivn which had reronfi burning ground, about a furlong 

funeral procession from "Slep Aside" rirfl” g 

I^IORKIKG CREATION ADillTTED 
that a JemSm^proc^U^S^'^dffi^lelJe 

.. along ni. lh‘e 
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supposed death of the Kumar early m the evening of the 8th Ma y this 
admission on the part of the plaintiff carries with it the implication that 
the body which was taken out on the morning of the 9th May was m fact 
not that of the Kumar This involves saying that after the evening cremation 
failed under the circumstances alleged by the plaintiff, another body must 
have been procured in the course of the night, and that a faked procession 
was staged with this substituted body on purpose the next morning In the 
memorial which the plaintiff presented to the Board of Revenue on the 8th 
December, 1926 {Ex J, Vol III, p 92, paragraph 4), the plaintiff had in fact 
made the following statement — 

“That your humble memorialist is now in possession of conclusive proof 
that those who alleged Ins death, being afraid of a public scandal, burnt to 
^shes a dead body of a substituted person the next morning with full show 
-of a ceremony “ 

At the trial the plaintiff was unable to give any positive evidence to show 
that the body taken out in the morning was not actually that of the Kumar, 
hut merely referred to a number of suspicious circumstances attending the 
morning cremation from which an inference was sought to be drawn to that 
effect 


IMPROBABILITY OF SUBSTITUTED DEAD BODY 

In support of their own case and in rebuttal of the case made by the 
■plamtiff, the defendants have naturally placed considerable emphasis on the 
improbability, or as they put it, the utter “impossibility” of another dead 
body being procured in the course of the night, particularly by very young 
^people who were strangers at Darjeeling, and of such a dead body being 
brought to “Step Aside” and successfully passed off as that of the Kumar 
without rousing the suspicions of the second Rani or of the trusted officers 
-and servants of the estate who were at the house They point out that 
no allegations have been made by the plaintiff against the second Ram as 
hemg in any conspiracy 

There can be no doubt that the procuring and substitution of another 
Body is necessarily implied in the plamtiff’s case, and it should certainly be a 
very important point to consider how far tlie plaintiff’s failure to substantiate 
^uch a fact by positive evidence would affect his case generally, if not, m 
■particular, the substantive evidence he has given to prove death at dusk or 
nn evenmg procession 

: HOW FAR IT AFFECTS PLAINTIFF’S CASE 

It IS enough to state at this stage that if on the evidence it is possible 
to hold that a funeral procession did leave “Step Aside” on the evening 
of the 8th May, 1909, and if at the same time it be also a fact that a similar 
■procession started from the saifie place the next mommg, as is the defen- 
dants’ case and as the plaintiff admits, it must inevitably follow that the 
body taken out in the morning could not be the same as that which had been 
"taken out the previous evening, unless it be supposed that the body after it 
Bad gone out of the house in the evening was brought back to “Step Aside” 
in the course of the night, which, however, is the case of neither party In 
other words, the plaintiff’s case of a substituted dead body need not fail 
merely because of his failure to prove this particular fact by positive evidence 
it may equally follow as the only possible conclusion from the other facts 
indicated, which it will undoubtedly be for the plaintiff to establish to the 
satisfaction of the court The first of such facts, as stated above, is the 
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e\ening procession, following on supposed death at dusk, — a storj which itself 
carries no inherent improbabilitj with it tlie question is, whether the storj 
IS rendered improbable, or tlie evidence given in support of it, is rendered 
unacceptable, nierel 5 ' because, coupled wTitli the fact of a second procession 
in the morning, it invohes the imphcation of a substituted dead bodj 

DEATH AT DUSIC 

It IS obnous that tlie plaintiff cannot possibh succeed, if he cannot prove 
the evening procession, for, if this goes, tlie procession wliicli went out on 
tlie morning of the 9th INIai" w’ould be the onl}* cremation procession, and it 
IS admitted that the bodj w'hicli was taken out in this procession w'as reduced 
to ashes Now, tlie eiening procession cannot be a fact, unless the supposed 
death of the second Kumar had taken place earlier, that is to saj, at about 
dusk on the Sth May The precise hour at whicli tins event occurred is not 
veri material it would be enough to show tiiat it happened in tlie early 
hours of tlie evening Quite nghth, therefore, the learned judge held “deatii 
at dusk” to be a puotal fact in the plaintiff’s case (Fof IS, p 353, U 19-21 ) 
As has been alreaSj* pointed out, the defendants’ definite allegation is tliat 
death took place at about midnight, and if on the evidence tins is found to 
be a fact, it will inevitably wipe out the whole of the plaintiff’s case Not 
that, tlieoreticallj’ speaking, an attempted cremation of the second Kumar 
in the morning could not be attended with a similar sequel to tiiat which 
IS said to have followed the evening attempt alleged by tlie plaintiff, or could 
not have resulted in the Kumar’s escape from cremation or in his rescue, 
but it is the plaintiff’s positive case that all these happenings took place in 
the dark hours of tlie night and were in fact a direct consequence of a 
heavj burst of ram and storm upon tlie arrival of tlie cremation party at tlie 
sasaii The suggestion of the defendants is that tlie story of death at dusk 
and evening cremation W’as a deliberate invention on tlie part of the plaintiff 
or of his advisers to avoid the obvious improbabilitj whicli would be involved 
in a storj of such strange happenings as are said to have occurred at the 
cremation ground takmg place in tiie broad light of daj The plaintiff, thej 
saj, w’ould rather face tlie greater improbability of a substituted dead body 
tiian take such a patent risk 

It IS quite natural that the appellants should comment veiA' strongly 
on the fact that tlie plaintiff, tliough he admits that a body was t^en to the 
cremation ground on the morning of the 9th May and cremated as the body 
of the second Kumar, has not produced a smgle witness on his side who 
sajs that tlie body was iwt that of tlie Kumar But, apart from the fact 
that tins maj be taken as only showing tiiat the plaintiff was not prepared 
to call evidence to prove what he knew he was not in a position to prove, 
the question still remains whether the plamtiff’s failure in tins respect may be 
supposed to help in anj wa} to ^stabhsh the defendants’ positiie case that 
this was the body of the second Kumar ' The defendants haie'in fact adduced 
substantive evidence on the point if that evidence is accepted, it doubtless- 
establishes their case and necessarily destroys that of tlie plaintiff, but if, on 
the otlier hand, that evidence is not found satisfactory or sufficient, can tlie 
defendants case be still held to be proved, merely because there is no direct 
ei ideiice on the side of the plaintiff to the contrary ’ 

The respective cases of the parties regarding the Darjeehng events are 
wliolh antagonistic to each otlier, and as is to be expected, the evidence 
adduced by both sides is mutually contradictory on almost even question of 
fact in connection therewitli 
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DEFENDANT’S CRITICISM OF TRIAD COURT’S JUDGMENT 

Before proceeding to examine the evidence it will perhaps be useful to 
consider a little more fully the appellants’ general criticism of the iatio 
decidendi of the trial court’s judgment The gravamen of such cnticism is 
that the learned judge entirely failed to adopt the correct and logical method 
of approach to tlie real question which he was called upon to decide The 
crucial question in the case, according to learned counsel for appellants 
Mr A N Chaudhuri, was as to whether the second Kumar of Bhowal had 
m fact died and his body had been cremated, and it, was said that if a con- 
clusion in the affirmative thereon was found impossible, or if a definite con- 
clusion m the negative was reached, then only would the question of identity 
arise The learned judge, it was argued, had reversed this natural order He 
took up the question of identity first, and havmg held identity to have been 
established, he did not really trouble to come to independent findings on the 
questions relating to death and cremation His findings, such as they were 
on these points, were attacked as bemg based really on an assumption of 
identity and not on the relevant evidence, which, it was pointed out, was 
not even fully set forth, much less ex am ined and appraised The judgment 
on- the Darjeeling chapter, it was accordingly contended, was not a proper 
judgment at all and the so-called findings therein recorded were of no value 
whatever 


IDENTITY— A FACT CAPABDE OF LEGAD PROOF 

Apart from the fact that the learned judge did not, as I hold, subordinate 
his findings regarding death and cremation to his decision on the question 
of identity, Mr Chaudhuri’s criticism, to my mind, betrays a lack of appre- 
ciation of the correct position Such criticism might perhaps possess the 
merit of plausibility, if it could be contended with any show of reason that 
identity was a matter which was not susceptible of proof in a court of law 
But that is a proposition which even Mr Chaudhun was not prepared to 
advance Identity may be sometimes a very difficult matter to decide, but 
to say that identity is a fact which is not capable of legal proof would be to 
go in the teeth of numerous cases of mistaken identity with which the Daw 
Repoits abound To mention only one notable instance, reference may be 
made to the well-known Tichborne case relied on by both sides m the course 
of their arguments, in which a defimte verdict was actually reached as to 
the identity of the claimant with one Arthur Orton It is worth while pomt- 
ing out that in the present case itself the defendants definitely alleged and 
attempted to prove the plaintiff’s identity with a Punjabi peasant named 
Mai Singh of Aujla, which shows that the defendants themselves do not 
believe that identity cannot be proved, and yet this would seem to be the 
only basis on which Mr Chaudhuri could possibly support his contentions 
In a case where the identity of an individual is in dispute any party con- 
cerned to deny the identity may no doubt rightly require that the court should 
insist on strict proof before finding identity to be established, and one can 
understand an argument that the evidence falls short of legal proof On the 
question of identity, it is not necessary to minimise the difficulties in the 
present case arising from its peculiar facts and circumstances, but the 
standard of proof which should satisfy the court is clearly laid down for us 
in the Indian Evidence Act It cannot admit of any dispute that the identity 
which the plaintiff claims in this case with Ramendra Narayan Roy, the 
second Kumar of Bhowal, is a "fact” within the meanmg of the word as 
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defined ms 3 of the said Act "Fact”, accoiding to this definition, means 
and includes— 

"(1) any thing state of things, or relation of things, capable of being 
perceived by the senses, 

"(2) any mental condition of which any person iS conscious ” 

That the plaintiff is the person he claims to be is undoubtedly a "thing” 
"capable of being perceived by the senses”, and there can be no doubt that 
It IS "a fact in issue” in .the suit The question is, what are the conditions 
which must be satisfied in order that this may be held to be "proved” S 3 
of the Indian Evidence Act lays down 

“A fact IS said to be pioved when, after considering the matter before it, 
the court either believes it to exist, or considers its existence so probable 
that a prudent man ought, under the circumstances of the particular case, 
to act upon the supposition that it exists ” 

In order, therefore, to make a proper as'Sessment of the findings of the 
learned trial judge on the question of identity, uie test to apply would be 
to see if there were sufficient matenals placed before the court by proper 
and legal means to liave induced it either to believe in the existence of the 
fact of identity or to consider its existence so probable that a prudent man 
ought to act upon the supposition that it existed As has been rightly 
observed, “the true question in trials of fact is not, whether it is possible 
tliat the testimony may be false, but whether there is sufficient piobahihty 
of its truth , that is, whether the facts are shown by competent and satisfactory 
evidence” It might he pertinent also to add in this connection that, as the 
Privy Council laid down in Ramahnga Pillay v Sadasiva Pillay, (1864) 
9 Moore’s I A 506, when there is sufficient evidence of a fact, it is no 
objection to the proof of it that more evidence might have been adduced 

It follows tliat if in the present case the identity of the plaintiff could 
be held as "proved” within the meaning of the Indian Evidence Act, death 
and cremation of the second Eumar as alleged by the defendants would be 
automatically disproved, and Mr Chaudhuri had to concede that identity so 
proved would override tlie improbabilities of the plaintiff’s case regarding 
Darjeeling If it is Mr Chaudhuri’s contention that the evidence of identity 
on the plaintiff’s side was not sufficient or reliable, the plaintiff would un- 
doubtedly fail on that ground alone, whether the defendants were able or not, 
on their part, to prove their case of death and cremation On the assump- 
tion of a correct finding by the learned trial judge on the question of identity, 
Mr Chaudhun’s attack on the Darjeelmg chapter of tlie judgment would thus 
appear to be wholly without point If the plaintiff, on Ins part is m fact 
unable to establish identity to the satisfaction of tlie court, this itself will 
relieve tlie defendants of the burden of having to prove death and cremation, 
and from this point of view, any criticism of the learned judge’s findings on 
death and cremation, however interesting it might be as an exercise in 
forensic dialectics, would be so much wasted effort 


JUDGE’S ORDER OF TREATMENT JUSTIFIED 

Dogically speaking, therefore, Mr Chaudhuri’s attack on the judgment 
must be directed apnst the merits of the finding on the question of identity, 
and not against the learned judge’s mode of approach to the case From 
one point of new it maj be said that the order winch the learned judge 
followed 111 taking up the question of identity first and then the question of 
death and cremation, was really m favour of the defendants rather than of 
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the plaintiff, for, while it laid on the plaintiff an initial burden, heavy enough 
in any case of disputed identity, but all the heavier in this case by reason 
of its extraordinary facts and circumstances, it rendered it all the easier by 
that very fact for the defendants to demolish the plaintiff’s claim If 
Mr Chaudhun is right, it should be more difficult for the plaintiff to prove 
identity than for the defendants to prove death or cremation why, then, 
should he complain if the heavier burden is thrown on his adversary? It is 
hardly necessary to repeat that if the plaintiff fails on identity, he fails 
altogether, even if death or cremation is not proved 

It seems to me, therefore, that the only question that matters is not 
whether the learned judge has based his findings as regards death and crema- 
tion ultimately on identity, but whether his finding on the question of identity 
itself is sound and proper As a general proposition it can be safely asserted, 
to put the matter in a logical form, that identity, if estabhshed, would nega- 
tive death and cremation, just as death and cremation, if established, would 
negative identity, and it ought not to make any difference m stnct theory, 
which of these questions is taken up first for consideration, so long as the 
court insists on and applies a correct standard of proof in coming to its 
findings The effect of Mr Chaudhun’s own contention is that identity on 
the one hand and death and cremation on the other are two distinct chapters 
and ought to be kept apart His complaint against the learned trial judge in 
fact is that in dealmg with the evidence of death and cremation, the learned 
judge allowed himself to be influenced by the opinion he had already been 
led to form on the question of identity By parity of reason it might ben 
argued, on the other hand, that if the learned judge had reversed the order | 
and taken up the question of death and cremation first, as Mr Chaudhun | 
says he should have done, it would have been equally obnoxious for him to 3 
have allowed his findings on this question to influence his judgment on the s 
issue of identity 

The respondent before us through his learned counsel Mr B C 
Chatterjee maintained that Mr Chaudhun had in fact laid far greater stress 
on the value of identity as the deciding factor in the case than the learned 
judge had permitted hnnself to do The criticism is not without justification, 
as an examination of the scheme of the judgment will show Strictly speak- 
ing, as already pointed out, it was quite open to the learned judge, once he 
was satisfied on the question of identity, to make this the touchstone of 
the case as to death and cremation and to reject the defendants’ evidence on 
this head as necessarily false But that is far from what the learned judge 
actually did On the other hand, with charactenstic fairness, he entered into 
a minute examination of the whole of the case touching death and cremation, 
subjectmg the evidence to a careful and detailed analysis 

At the hearing of the appeal before us, learned counsel on either side 
preferred to deal with the Darjeeling chapter first, before going into the 
question of identity, and there can be no objection to followmg the same 
order of treatment in the present judgment 

SOME BROAD FACTS 

Still there are certain outstanding facts and features connected with the 
defendants’ case generally which may be noticed at the outset 

DEFENCE STORY— PEAINTIFF, A "MEDICINE-MAN” 

One important fact to be observed is that though the defendants say that 
the plaintiff was an impostor, they admit that he was an impostor who came 
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upon the scene with no ulterior designs of his own to start with The plaintiff 
came to Dacca as an ordinary sadhu and took up his position at a place 
which was the usual haunt of sadhus in that town Here he acted and 
behaved throughout as a person who was not only bereft of worldly 
belongings, but of worldly longings as nell According to the defendants, 
the plaintiff was in fact a mere '‘medicine-man” who was distributing *‘elachi” 
or cardamoms to passers-by and offenng recipes for the cure of all sorts of 
ailments, and it was as a "medicine-mau” that he was taken from place to 
place by credulous persons who believed m his supernatural powers He was 
thus first taken to Kasimpur, a place not far away from Jaidebpur, on or 
about the 5th April, 1921 (23rd Chaitra, 1327 B S ) to perform, it is said, for 
one Sarada Prosad Roy Chaudhuri, a well-known local zemindar, a ceremony 
called "puUeshti jagna", which is a well-known religious ceremony amongst 
Hindus for the purpose of procurmg a son From there he was sent down 
to Jaidebpur to Rai Sahib Jogendra Nath Banerjee, a Court of Wards officer 
attached to the Bhowal Raj estate, at the Rajbari, and while he was staying 
here, he admittedly paid a visit to the house of Jyotirmoyee Devi at Chakkar, 
a quarter of Jaidebpur not far from the Ra]bari, which the defendants say 
he did for the purpose of curing some eye-trouble of a daughter of the family 
There is some dispute between the parties as to the date of this visit to 
Jaidebpur the plaintiff says that he amved here on the 12th April, 1921, or 
the 30th Chaitra, 1327 B S , whereas the defendants assert, for a purpose which 
will be seen later, that he came on the following day, which was the Chatt- 
Smikiantt or the last day of the Bengali month of Chart or Chaitra and in 
fact the last day of the Bengali year It is common ground, however, that 
tins ChattSankrank visit was of short duration and that plaintiff left Jaidebpur 
on the third day of his arrival 


NOT SUSPECTED AS SECOND KUMAR 

It IS next to be observed that according to the defendants, while the 
plaintiff was at Buckland Bund or at Kasimpur, no suspicion crossed the mind 
of any one who saw him there that he might be the second Kumar of Bhowal 
No such suspicion, on the defendants’ case, could possibly arise when death 
of the second Kumar at Darjeeling m 1909 was an accepted certainty and 
an only rumour that he might be still ahve, which the defendants admit arose 
in 1917, IS said to have perished almost as soon as it had originated on 
receipt by Ram Satyabhama Devi of a reply from the Maliarajadhiraj Bahadur 
of Burdwan to a letter she had written to him on the 3rd September of that 
year refen-mg to such a rumour {Ex Z{33), Vol II, p nS) Moreover, the 
defendants say that the plaintiff looked so '•utte'tly dissimifai-" that it was 
not possible for any one to mistake him for the second Kumar The defen- 
dants. It will be seen, afterwards came to realise the implications of this theory 
of utter dissimilarity", and tried their best to whittle it down 

JYOTIRMOYEE DEVI— DE FACTO PLAINTIFF 

Anothei- important fact which it is necessary to point out is that, accord- 
ing to tlie defendants, Jyotirmoyee Devi is the de facto plaintiff m the case 
It IS said that it was she who actually manoeuvred the plaintiff into the 
position which he was ultimately forced to accept It is definitely not the 
defendants case that Jyotirmoyee Devi had, by a pre-concerted plan contrived 
to get the plamtifi at Buckland Bund and left him there to watch the reaction 
of the public mind to any insidious propaganda engmeered by her m the mean- 
time to the effect that the plaintiff was her long-lost brother The defendants’ 
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•suggestion, on the other hand, is that it was either at the Chait-Sankranti 
visit or shortly thereafter that this lady, struck by some superficial physical 
resemblance of the plaintiff with the second Kumar, first conceived the 
idea of putting him forward A few days later she tried to arrange another 
interview with the plamtiff at Dacca at the house of her youngest sister 
Tarinmoyee Devi, but as Tarinmoyee’s husband would not allow it, she finally 
managed to have the plaintiff taken to the house of one Saibalini Devi, a 
second cousin of the Kumars, who stayed at Dacca and is an important witness 
exammed on commission on behalf of the defendants (Vol 3, pp 436-472 ) 
Finally, on the 30th April, 1921, Jyotirmoyee Devi had the plaintiff brought 
down for the second time to her own house at Jaidebpur, and it is said that 
this was done with the definite object of trymg, if she could, to get the 
plamtiff to play the role which she had already made up her mind he should 
play in her interest The plamtiff was naturally hesitant at first and his 
diffidence had to be overcome, and for this purpose, it is asserted, this wily 
lady staged an elaborate make-believe in the shape of a public demonstration 
at her house on the 4th May, 1921, at which hundreds of people purported to 
have openly recognised and acclaimed the plamtiff as the second Kumar 
of Bhowal This incident is a landmark m the history of the case and has 
been referred to in these proceedmgs as “Atma Paitcliaya" (literally, self- 
revelation) or Declaiation of Identity by the plaintiff 

QUESTION OF MOTIVE 

Now, supposing the defendants are nght m the case they have made as 
stated above, they are inevitably faced with the question as to why or how 
Jyotirmoyee Devi should or could all on a sudden have taken it mto her 
head to concoct such a huge scheme of fraud, and then worked it out with 
such signal success In the first place, had she any motive? Not that the 
defendants are called upon to prove the existence of any definite motive, but 
in judging the probabilities of human conduct, particularly of such strange 
conduct as the defendants ascribe to this lady, — a paidanashin Hindu widow 
whose past record does not certainly justify even a remote suspicion of any- 
thing like a Machiavehan turn of mmd, — ^the consideration of motives can- 
not be altogether eliminated Assuming the second Kumar had died, neither 
he nor any of his brothers had left any male issue, and if there was no 
adoption by any of the widows, the sisters’ sons would be the nearest rever- 
sioners Jyotirmoyee Devi had a son livmg at the time, named Jalad 
Mukherjee alias Buddhu She would certainly not be advancmg the prospects 
of her son’s succession to a share in the estate (it may be, along with other 
sisters’ sons of the Kumars) by bringmg back to life, so to say, a deceased 
brother In point of fact, the youngest Rani Ananda Kuman Devi had adopted 
a son, Ram Narayan Roy, m May 1919, a fact which was by itself enough to 
cut off all chances of succession for Jyotirmoyee Devi’s own son or the sons 
of any other sister How could Jyotirmoyee Devi m this state of things profit 
at all by contriving the reappearance of the second Kumar in 1921 ? This 
might affect the reversionary interest of the adopted son to the second Kumar’s 
share, but would not certainly secure any benefit to her or to her son The 
defendants have not even hinted at the existence of any pact or understand- 
ing, secret or otherwise, between the plaintiff and Jyotirmoyee Devi stipulat- 
ing for division of the estate between themselves as the reward of ultimate 
success The adoption of Ram Narayan Roy came to be challenged after- 
wards by a suit instituted by the son of the j'oungest sister Tannmoyee Devi, 
but this was in 1925, four years after Jyotirmoyee Devi is supposed to have 
set to work on her fraudulent venture Was she, then, minded, through malice 
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or malevolence, to inflict harm on the second Rani by foisting a husband 
upon her, or to deal an indirect blow at the third Rani by imperillmg her 
adopted son’s reversion^ The evidence is, and it is not disputed by the 
defendants, that till the arrival of the plaintiff, Jyotirmoyee Devi was on 
excellent terms vsnth either Ram I am not at all surpnsed that learned 
counsel for the defendants had no answer to give to the pertinent comments 
made by the learned judge in this connection at p 59 or at pp 91-92 of the 
pidgment [Vol 18) 

According to the defendants’ case, it must be taken that Jj^otirmoyee 
Devi’s action in "propounding” the plamtifl was a fortuitous consequence of 
her accidental discovery of the plaintiff They do not say or suggest that 
prior to the arrival of the plamtifl at Dacca this lady had been wistfully 
lookmg out for a possible “double” of her deceased brother Ramendra Narayan, 
or that she had anj reasons to consider the reappearance of her brother as 
something nithin the range of probability On the other hand, it is the 
defendants’ case, and they have stoutly adhered to this case right to the end, 
that the death of the second Kumar was an accepted fact, that Jyotirmoyee 
Devi must haie believed and did beheve in his death, and that she must 
haie known and did know that this was also the belief of everyone con- 
cerned The defendants m fact scout the plamtifi’s story as to any rumours 
hai mg been afloat an)-where or at any time since the date of supposed death 
of the second Kumar, to the efiect that his body had not been cremated or 
that he was still alive, except that they admit only one short-hved rumour, 
that of 1917, to which reference has been already made If, then, as the 
defendants mamtain, there was not only no background already in existence 
for the possible acceptance of such a story as Jyotirmoyee Devi is supposed 
to have started, but the facts were all positively against it, is it likely or 
probable that J}otirmo 3 ee Devi, or for the matter of that any person, how- 
ever shrewd or mtnguing, should or could invent such a tale and then run 
away with it’ If, as is their case, the second Kumar had died at Darjeeling 
and his bodj had been cremated m due course, and this was known to Jyotir- 
mojee Devi, she must have realised that before she could think of successfully 
passing off a fictitious person as her second brother, she would have to over- 
come this fact of his death and cremation The records will, however, have 
to be searched in vain for any evidence on defendants’ side that within the 
short space of a few days that she had for hatchmg and perfecting her wicked 
plot there was any attempt by her or on her behalf to procure matenals which 
might help to demolish this mitial obstacle of fact 

It IS necessarj now to advert briefly to certam other facts before coming 
to a consideration of the evidence on the Darjeeling part of the case 


"ATj\L\ PARICHAYA” 

As has been seen, the "Atma Panchaya" or Declaration of Identity by 
the plaintiff took place at the house of Jvotirmojee Devi on the 4tli May, 
1921 A graphic account of the happenings of this dav, as also of the three 
davs preceding tins event, is given by her {Vol 8, pp 301 et seq), and there 
is practical!} no cross-exammabon cff tins witness on the point Her story 
IS m fact corroborated in matenal particulars by other wutnesses on behalf 
definitely the plaintiff’s case that Rai Sahib Jogendra 
^ath Banerjee who had entered the service of the Bhowal Raj as Private 
Kumars m Chaitra, 131! ES (that is, about April, 1905), 
and had known he second Kumar intimately, was not only present at the 
Alma Panchaya” (ibid, p 303, I 2), but had been coming to Jyotirmoyee 
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Devi’s house every day that the plamtifi was there [ibid, p 362, I 7] This is 
denied by the defendants who maintain that neither Rai Sahib Jogendra Nath 
Banerjee, nor the Assistant Manager of the estate Mohini Mohan Chakravarty 
or any other witness on their behalf was present at Jyotirmoyee Devi’s house 
at any time before or durmg the "Atma Panchaya" The defendants have 
not m fact chosen to call a single person who was present on the occasion 
as a witness to contradict the account given on the plaintiff’s side [Vol 18, 
p 93 bottom) All the same, they have thought it fit to challenge the plain- 
tiff’s case regardmg this event, pointing to certain alleged discrepancies in 
the evidence of some of the plaintiff’s witnesses who seek to corroborate the 
account given by Jyotirmoyee Devi The matter need not be examined fully 
at this stage, but it is enough to refer here to certain contemporaneous docu- 
ments which speak for themselves 

NREDHAM’S REPORT OF 5TH MAY, 1921 

Apparently the incident which took place on the 4th May, 1921 produced a 
tremendous local commotion In point of fact it led to a confidential report 
being made the followmg momifig by F W Needham, the Chief Manager of 
the Bhowal Court of Wards Estate, to the Collector of the District, J H 
Dmdsay, ICS A copj of this report was sent by Needham the same day 
to Sarajubala Devi, widow of the eldest Kumar, at Calcutta, and this has 
been produced by the plaintiff and marked as an exhibit on his behalf 
[Elx 59, Vol U, p 212} The plaintiff relies on this document strongly as 
valuable evidence of the mattefs dealt with therein, which refer not merely 
to the incident of the 4th May, 1921, but to a wide-spread impression which 
had been already created in the public mind since the plaintiff’s arrival at 
the house of Jyotirmoyee Devi a week ago that he was the second Kumar 
-The report also mentions the plaintiff’s prior visit to the house of Sarada 
Prosad Roy Chaudhuri at Kasimpur, his subsequent halt at Jaidebpur, and 
his visit to the house of Jyotirmoyee Devi on this occasion, which has been 
already referred to as the Chait-Sankranh visit According to the defendants, 
this report had been drafted for Needham by Rai Sahib Jogendra Natli 
Banerjee and Mohini Mohan Chakravarly, and was based mainly on informa- 
tion which had been supplied to these two gentlemen by the inmates of 
Jyotirmo 5 'ee Devi’s house 

FURTHER REPORT BY ASSISTANT MANAGER 

On the following day, namely, the 6th May, 1921, there was a further 
report concermng the sadhu, submitted by the Assistant Manager Mohim 
Mohan Chakravarty, to the Chief Manager Needham, which is an exhibit on 
behalf of the defendants (Bx 'Z{203), Vol II, p 215) 

DR ASHUTOSH DAS GUPTA’S LETTER OF MAY 6, 1921 

There is another interesting contemporaneous document of this penod 
put on record by tlie plaintiff which may be referred to in this connection 
[Bx 398, Vol II, p 214) It is a post-card dated the 5th May, 1921, m 
Bengali from Dr Ashutosh Das Gupta, the family physician of the second 
Kumar, who had accompanied him to Darjeeling in 1909, and who is a verj' 
important witness on behalf of the defendants [D W 365, Vol 16, pp 240-346), 
written from Jaidebpur, to Sailendra Nath Motilal, brother of the first Rani, 
who was then in Calcutta The wnter states that a very wonderful incident 
had happened' at Bhowal, the like of which was not to be found even m 

2 
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fiction A sadhu had artived here at the house of Buddhu Babu (son of 
Jyotirmoyee Devi), and had given out that he was the second Kumar Ramendra 
Narayan Roy Five or six thousand people were coming to see him every 
day and some of them were paying him nazai (present) Every one was 
firmlv convinced that he was the Kumar himself The affair had caused a 
great stir The writer adds, "As I came and said that it was false, a hundred 
thousand people of Bhowal have been blaming me”, and concludes that he 
■was passing his days in terrible suspense 

It may be stated in passing that there is some dispute between the 
parties as to the precise meaning of the words within inverted commas above 
whether they refer to Dr Das Gupta having falsely denied the identity ,of 
the plamtiff as the second Kumar, or to a false leport which he is supposed 
to have made after he had come from Darjeeling (that is, in 1909) On the 
latter interpretation, which the defendants were inclined to adopt in this 
court, Dr Das Gupta must have made a report concerning the death of the 
Kumar which now turned out to be false on his reappearance in the person 
of the sadhu 

Be that as it may, there is one important point to observe about this 
letter [E-x 398) as well as about Needham’s report of the 5th May {Ex 59) 
and the report of Mohini Mohan Chakravarty of the 6th May, 1921 (Ex Z(203) ), 
namely, that in none of these documents is (There any mention of any story 
having been given out by or on behalf of iJie sadhu at or about this time, 
as to the circumstances in which the/iSecond Kumar is supposed to have 
survived an attempted cremation at Darjeeling in the year 1909 In Moliiiii 
Mohan Chakravarty’s report it is stated, on the other hand, that the estate 
officials had tried their best^fo get from the sadhu definite information 
regarding "past events in the me of the second Kumar”, but were unable to 
obtain any particulars, as the ^a'dhu declined to answer their questions The 
significance of this point will be apparent later on 

i/ 

PUBUC RECOGNITION OF PLAINTIFF AS KUMAR 

From after the 4th May, 1921, it is not disputed that the plaintiff was 
attracting large crowds of people who were daily coming to see him at 
Jyotirmoyee Devi’s house, and the plaintiff states that he was also receiving 
rents and nazai from the tenants of the Bhowal estate from tins date onwards 
on the footing that he was the second Kumar On the 15th May following 
there was a largely attended meeting at Jaidebpur on a chatan or open'' piece 
of land in front of the Rajbari at whicli the plaintiff is said to have been 
publicly acclaimed as the second Kumar, and copies of the resolutions passed 
at this meeting weie duly forwarded to the authorities 

ATTITUDE OF COURT OF WARDS 

It appears that while the plaintifi was thus daily gaming recognition and 
support from the tenantry of the estate as well as from the relations and 
members of the Kumar's family, the local officials of the Court of Wards 
assumed a definitely hostile attitude towards him, and according to the 
plaintiff. It mai be added, this dated from the 6tli Mai, 1921 The action 
which they took, the enquiries which they set on foot, and the vanous 
proceedings which they held or caused to be held to counter the plaintiff’s 
claim, form an important chapter in the case and will be adverted to presently 

In the meantime, about three weeks after the public meeting of the 
15th Mai, 1921, another meeting was held of the tenants and taluqdars of the 
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•estate at whicli an Association was formed called "The Bhowal Taluqdai and 
Pioja Sarrnh” at Jaidebpur, with a view to “establish the Kumar in his 
legal position by legal means and to maintain him”, as is deposed to by 
P W 228, Digendra Narayan Ghose {Vol 5, p 460, I 40— p 461, I I), who was 
elected President of the Samiti and admittedly came to be one of the strongest 
supporters of the plaintiff {See in this connection Ex 21, Vol II, p 275] 
The Samiti made arrangements to collect subscriptions, and a sum of 
Rs 10,000 to Rs 12,000 is said to have been raised up to the month of 
Kartik 1329 BS (October 1922), when tlie Samiti ceased to function without 
lieing formally dissolved {Vol 5, pp 460-461) 

PROPAGANDA 

The defendants say that this was part of an intensive propaganda which 
was carried on on behalf of the plaintiff, in course of which a large number of 
pamphlets in prose or verse were pubhshed, winch had an extensive circulation 
And some of which were said to contain scurrilous accusations against 
Satyendranath Banerjee and Dr Ashutosh Das Gupta, if not against Bibhabati 
Devi herself It must not be supposed t^at^there were no counter-pamphlets 
as well, supporting the defendants and 'Erected against the plamtiff, nor, if 
we are to believe D W 92, Pham Bhusan Banerjee {Vol 14, p 138, ll 14-18), 
that there was no “counter-meeting” on behalf of the defendants to meet the 
propaganda of the Bhowal Taluqdar and 'Proja Samiti {see also in this 
connection Ex Z{225), Vol II, p 352) ' 

It IS necessary to refer particularly to one Bengali pamphlet on the 
plaintifi’s side, styled "Fakir beshe praner, Raja" (“The sovereign of our 
leart in the garb of an ascetic”), in which an imputation was made against 
Dr Ashutosh Das Gupta to the effect that he had poisoned the Kumar at 
Darjeeling This gave rise to a criminal proceeding on a charge of defamation 
under sec 500 of the Indian Penal Code instituted by the doctor agamst 
"the writer and the printer, Puma Chandra Ghose and Satish Chandra Roy 
respectively, the former being a son of Digendra Narayan Ghose, President of 
the Bhowal Taluqdar and Proja Samiti aforesaid This prosecution, which 
was started on the 9th September, 1921 and has been referred to in the present 
proceedings as the “Defamation Case”, eventually ended in the conviction of 
the accused, after it had been dealt with by two Deputy Magistrates, — ^first 
by Mr Sarada Prosonno Ghose, .and then by Mr Birendra Mohan Ghose who 
acquitted them on the 31st May 1923, but whose order of acquittal was set aside 
on an appeal to the High Court by the Local Government {See the case 
leported in 28 CWN 579) The importance of this case lies m the fact that 
some of the persons who then gave evidence were afterwards witnesses in the 
present suit, and their present evidence has accordingly to be considered in 
relation to their previous depositions Important among such witnesses are 
Dr Ashutosh Das Gupta {D W 365, Vol 16, pp 240-346) and Birendta 
Chandra Banerjee (D W 290, Vol 15, pp 314-377) The learned judge finds. 
And - this finding has not been seriously challenged by either side, that 
Dr Ashutosh Das Gupta was the nominal ’complamant in the case, but the 
prosecution was really conducted by the Govern m e n t Pleader of Dacca, Rai 
Bahadur Sasanka Coomar Ghose, on behalf of the Bhowal Estate, while the 
accused were assisted by the plaintiff {Vol 18, p 99, ll 7-13, and p 116, 
ll 14-17\ 

Although many of these pamphlets have been put in evidence on behalf 
of the plaintiff, learned counsel for the defendants has failed to point to any 
evidence on the record to establish the plaintiff’s connection with them, and 
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in my opinion, it would be wrong to accept or act on an) statements con- 
tained m such pamphlets as if they were admissions on the part of tiie 
plaintiff, or contained the plaintiff’s version on any part of his case I entirely 
agiee, if I may say so, in the views expressed bj tlie learned judge on the 
point (T^ol 18, p 113, n 35A1) 

Reference may now be briefly made to tlie course of events showing the 
immediate reactions m the defendants’ camp to the plaintiff’s declaration of 
identity, and the account may well begin with Sat) endranatli Banerjee, brotlier 
of Bibhabati Devi and now a Rai Bahadur He was undoubtedly a person most 
vvtallv interested in denjmg the plaintiff’s claim, and according to the plaintiff, 
did in fact engineer tlie whole of the opposition to him 

Bibhabati Devi was not at Jaidebpur at tins time She had in fact left 
Jaidebpur in tlie rear 1909, shortly after her return from Darjeeling, and 
came to live in Calcutta with her broUier Satj endranath Banerjee In May 
1921 she uas stajnng with him at a house at No 19, Lansdowne Road, a 
property worth orer rupees two lakhs, which she admits had been purchased 
by her brother for himself entirely witli her money {Vol 12, pp 242 and 243 • 
see also jiidgweiit, Vol 18, p 60, 11 15-19) 

According to Sat) endranath Banerjee, who is D W 380 {Vol‘ 16, 
pp 423-545), it was in the fiist week of May, 1921, tliat he came to hear of 
the plaintiff’s arrival at Jaidebpur He is not quite sure about the source of 
his information it might be either Rai Sahib Jogendranath Banerjee or the 
Assistant Manager Mohmi Mohan Chakravarty or the Chief Manager 
Needham (tbtd, p 489, U 29-31) But it is in evidence that a copy of 
Needham’s report of the 5th May, 1921 (E^ 59, Vol II, p 212) had been sent 
at the time to Bibhabati Devi as well as to each of the other two Ranis 


CONDUCT OF SATYENDR.\NATH BANERJEE 

this report, what was the first step Sahendra took about 
f remember it at this distance of time, but' in all probability 

not "ODrf™,'! “astoiiisliea'', tat 

of mid “T ‘ 

-I tj.of ♦! ' j' i t>f tliem of course knew it for 

oot money on an msnnmce pinn°tta iKf ft.'rnT'^T 
n-lnel. Satjondra had W oLmv poslriSg ev“r 

nof S £ STnl TSS 

Dacca, except probabh to sen,! Dmdsay, Collector of 

(ihJd, p 4S9, 11 27 -‘>8) What he , 1 !! of the Insurance affidavits 

Secrctana7in Calcutit-LS the 

of the Board of Reienue respectn^i* flie^Board Tr Secretary 
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In the meantime, on the 7th May, 1921, there appeared in the 
“Englishman” newspaper of Calcutta a report about the Jaidebpur sadhu sent 
” l)y the Associated Press from Dacca under the heading “Dacca Sensation” 
At the advice of Dees, Satyendra says (Vol 16, p 490, ll 21-24) he sent a 
■contradiction to this report which was pubhshed m the issue of the 
“Englishman” of the 9th May {Ex 409, Vol II, p 217), and it may be 
pointed out that as the 8th May was a Sunday, it is very likely tliat Satyendra 
had seen Dees on the Tth' 


In sending this contradiction Satyendra states he was anxious to 
“convince” the public that the second Kumar had died, and he apparently 
thought it was qmte enough for the purpose to state that the Kumar had 
been attended in his last illness by Dt -Col Calvert, the then Civil Surgeon of 
Darjeeling, and that he himself (Satyendra) was "personally present” at the 
time of his death, without mentioning the further fact that Dt Col Calvert 
was also then present, though he admits he had this fact in mind at the time 
Tie was writmg, and it came to be a vital part of his case later on (Vol 16, 
490, ll 26-29) 


' Satyendra is not in a position to contradict that he saw Dethbridge more 
than onc^, and might have seen him in fact before his interview with Dees, but 
he leaves us m no doubt as to the object of his visits He remembers he 
■went to ask Dethbridge to take steps to “safeguard the evidence of the Kumar’s 
death” (ibid, p 490, ll 31-33), and wanted him in fact to see the origmals of 
the insurance papers of which he left copies with him (tbtd, p 445, ll 26-27) 
It appears that at his suggestion Dethbridge did write to the Insurance 
‘Cotttpany on the 10th May, 1921 calling for these papers Acting on instructions 
from their Head Office in Glasgow, the Calcutta office of the Company sent to 
Turn on the 14th July following their file of papers containing the evidence of 
the Kumar’s death and attached correspondence along with the original medical 
. report on the Kumar’s life (Ex 450, Vol I, p 190) Dethbridge, however, 
' returned the documents to the Company the next day, as he did not consider 
it proper for the Court of Wards to take charge of these papers or that they 
should be handed over to either party to the dispute, but thought that if 
required in evidence, it would be more proper, if they were produced from 
the custody of the Company (see Ex 448, Vol I, p 193) 


It IS worth while to point out in passing that though the papers sent by 
•the Insurance Company to the Board of Revenue included the medical report, 
and the Board of Revenue offiaals had an opportunity of inspecting the docu- 
ment before it was returned by them, the defendants made no attempt to 
produce it at the trial, and it ffias.Jeft-to=*tfie plamtiff to ^11 for it and have 
it, produced by the Company„at a laEe^^ajge . nafflg]^r^n"S^T^tff!i^^ 
1934^The report whiSti had been ^ade in the ye ar 1 905 sh owed a certain 
id^^ylng' "ffl ai ' k ' as ^hayin g;; exis ^^H^n^'^e,, Ep^ * o?~t|r ersecon'd!jKn.m;^_ and 
;&is taliied'mflTT’m^ on thVplamtifi which a large n^ber of_his m^s^s 
had* alrgg^JlSJ)6k®"*f6J^g^^]Kfoi;eJ[^^Hocun^t came to ^e pro3&ed,jDut 
■which the defendairt^ha^been strenuously denying* all alpng_untiD after. jhe_ 
arrival "of th^ re^rt ti^ could do so no longer (Vol 18, pp 232-233) 


Satyendra states that on receipt of Needham’s report he summoned no 
lawyer to counsel (Vol 16, p 490, I IT), but a lawyer did happen to come 
to him shortly after from Dacca in the person of the Government Pleader, 
Rai Bahadur Sasanka Coomar Ghose The exact date of his arrival, or 
whether he came because he had been sent down by Dindsay to see Satyendra, 
IS not clear, but it is not disputed that he came with “a letter in his pocket 
Efrom the Collector” (ibid, p 489, I 17), and that he met Satyendra in Calcutta, 
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if he did not actually put up at Ins house This “letter from the Collector” 
appears to be a report which Lindsay had drawn up on the 10th May, 1921, 
for the Board of Revenue, on the contents of which Lindsay was cross- 
examined on behalf of the plaintiff when he was giving his evidence on 
commission in London in September, 1931 (Vol 2, pp 174-17S) For some 
unaccountable reason this report, though called for by the plaintiff, was 
never produced by the defendants in the trial court A copy of it was, 
however, put in in this court by learned counsel for the defendants at the 
request of the plaintiff and was allowed to be marked by consent as 
Exhthit 476 


VISIT TO DARJEELING 

Satyendra’s evidence is that Ral Bahadur Sasanka Coomar Ghose was on. 
his way to Dar 3 eeling, having been asked by Lindsay to go there, and that 
he was going there "with some proposals to the Member of the Board 'of 
Revenue and to get his orders" {Vol 16, p 4S9, ll 19-20) The Rai Bahadur 
actually left on a date before the 15th May, presumably after having obtained 
in Calcutta on the 13th May the opinion of the Standing Counsel Mr (after- 
wards Sir) B L Mitter on the legal position of the sadhu {Ex Z (357), 
Vol II, p 218] Satyendra says that at the suggestion of the Rai Bahadur he 
accompanied him on this journey to Darjeehng, and he also took along with 
him a "barrister friend” of his— “out of love and friendship”, as he puts it 
though It afterwards turned out “quite accidentally” that this barrister friend 
was a brother-in-law of the particular Deputy Magistrate who, as will be 
stated presently, happened to be employed to take down statements of 
witnesses at Darjeeling {Vol 16. p 491) His visit to Darjeeling on this 
occasion, if we are to believe Satyendra, lasted for three or four days, and alb 
that lie did there was to see Lees and tell him in the presence of the Rai 

plaintiff’s claim was false 
fw S 1“ ‘“P°stor” (ibid, p 491, ll 34-36) It is his statement 

the^Smtiff^^ Bahadur “did not discuss the steps to be talcen against 

\ 

RECORDING OF STATEMENTS 

friend’^ gentlemen with the “barrister 
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Board of Revenue for the purposes of the present trial (ibtd, p 460 I 29) 
Satyendra assured the court that before he left for Darjeeling there ^s no 
Idea of examining witnesses at Darjeehng or anywhere hbid. p 4S; ZZ 
and he did not even know that the Rai Bahadur brought down 'the state’ 
ments of these witnesses from Darjeeling (tbid, ll 11-13) He of course 
not that he tow that atatoehts W betag recSd^.,' ““'eeW 
though he had no idea of what they were {Jbid, p 488 bottom-p 489 top) 


GRNRSIS OF DARJFFIvING ENQUIRY 

It IS not necessary for the present to pursue further the course of action 
taken by Satyendra following on the declaration of identity by the plaintiff 
but it IS a very material question m this case as to whether the enquiry 
which was thus commenced at Darjeeling in the way of getting statements 
from witnesses was initiated by Lmdsay or not It is not denied on behalf 
of the plaintiff that the enquiry was earned on m its subsequent stages by 
Lindsay and the Board of Revenue The learned judge finds [Vol 18, p 316, 
ll 36-37) that "this enquiry that began was not, and has not been proved to 
have been, at the instance of the Collector, though later it went on at his 
instance", and I may state at once that the defendants have not been able 
to show anything to negative this conclusion 

On Satjendra’s own showing, Lindsay had not, and could not have, 
suggested such an enquiry, and there is no evidence that it was directed by 
Lees at Darjeeling, or that the services of N K Roy were requisitioned 
at his instance The defendants rely in this connection on the evidence of 
Lindsay himself, and refer particularly to the answer he gave to interrogatory 
No 16, which was in these terms — 

“16 Do you know if statements of witnesses were recorded about 
the death and cremation of the Kumar Ramendra Narayan Roy 
of Bhowal when j^ou were Collector of Dacca ? Why were they recorded 
and under whose orders? How was a list of persons to be examined 
prepared?”' {Vol 2, p 137) 

Lindsay’s answer was that he had arranged as Collector for statements to 
be recorded of people who might have witnessed the cremation of the second 
Kumar in Darjeeling (ibid, p 141, ll 1-3), and so far as he recollected, he 
had asked the Deputy Commissioner in Darjeeling to make a list of all the 
Bengahs .who were in Darjeeling at that time in 1909, and statements were 
taken of people on that hst as far as possible As such people, he said, were 
widely scattered, he had sent a questionnaire asking the people on the list 
to answer certain questions about the cremation and the answers came in from 
different parts of India [tbid, p 141, ll 9-14) 

Obviously, however, Lmdsay was not referring here to the first batch of 
statements which commenced to be recorded at Darjeeling during the visit 
of Satyendranath Banerjee and Rai Bahadur Sasanka Coomar Ghose m the 
middle of May 1921, 'but to a much later stage when it is admitted that he 
did send out such a questionnaire, sometimes direct to the witnesses con- 
cemed (as, for instance, to Dr Pran Knshna Acharyya, Ex Z{335), Vol II, 
p 258), but more often through the Secretary to the Board of Revenue, this 
last named official actually calling for or arranging to obtain the statements 
(see, /o? instance. Ex 443, Vol II, p 238, Ex 439, ibtd, p 241, Ex 438, 
ibtd. p 243, Ex 445, ibid, p 245, Ex 447, ibid, p 254, Ex 441, ibid, p 262, 
and Ex 430, ibid, p 264) With reference to his answer to the above interro- 
gatory, Lindsay was asked m cross-examination if he could state when he 
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had arranged for these statements to be recorded, and he said he did not 
remember (7oi 2, p 152, U 9-11) He was further asked specificalh if he 
knen at whose instance N K Roy examined the witnesses at Darjeeling, 
and Ins answ'er wras that he did not remember the fact that N K Roi 
examined witnesses (ibid, p 182, 11 23-25) The other parts of Dnidsai’s 
evidence to which Mr Chaudhun refers {ibid, p 155, 1 31, p 159, 1 13, 
p 161, I 13, mid p 163, 1 14) reallj' do not tlnow anj light on tlie point 

The first of such statements taken down bi N 1C Roi at Darjeeling at 
this time, which is on record, is that of ICshetrauath Mukherjee, Head Bill 
Clerk of the Darjeeling Municipal Office, who afterwards came to depose 
on behalf of the plaintiff as P W 603, under the name of Swami Oanlvora- 
nanda Gin (Vol 8, pp 93-100) This statement is dated tlie 17th Iilai, 1921 
{Ex Z{27), Vol II, p 227), but it is notewortln that the defendants have 
not been able to produce anj list of witnesses of this oi of an earlier date, 
prepared bj the Deputy Commissioner of Darjeeling or am other ofiicial, 
containing the names of Kshetranath Muklierjee and other persons admittedh 
examined about this time, though it is obnous that if Lindsaj’s answer to 
interrogatorj No 16 refeired to this stage of tlie enquirj, sucli a lettei would 
undoubtedlj have been fortlicoming (Fol 2, p 153, U 7-10) Nor has any 
record been produced showing that Dmdsay had at ani time befoie tlie 17th 
Maj, 1921 suggested or even contemplated tlie collecting of such evidence at 
Darjeeling or elsewhere Liudsai w-as asked on the second dai of liis cross- 
examination if there was aiij’ paper which might help in fixing the time 
regal dmg the facts he had deposed to so far he had in fact alreadv spoken 
generalh of the enquiries he had made regaidmg the claim of the sadhu All 
that he said in answer w’as — 


“There is ‘J H L 2’, theie is the questionnaire I sent out, there 
is the notice to the tenants, and of course the leplies to tlie 
questionnaire they will be m existence somewhere ” (ibid p J49, 
11 5-9) 

J ^ ^ 2 , I maj mention, is a inenioranduni of an lutemew' wntli 
the plaintiff dated the 29th Mai, 1921 which afterwards came to be marked 
as Ex Z{3SS), Vol II, p 313 The “questionnaire” he sent out is one wdiicli, 
as will be seen later, came into existence long after the 17th hlav, 1921, and 
will be found as an annexure to a confidential lettei which Luidsai himself 
\yote to Dr Pran Krishna Achaij’ja on the 13th August, 1921 [Ex 2(335), 

V the "notice to the tenants”, it is the "Impostor 

Notice which Dmdsaj issued on the 3rd June, 1921 [Ex 432 Vol II p 277) 
It IS impossible, therefore, to avoid the conclusion readied bj the learned 
trial judge that diis portion of the mquuj-^the taking of statements of people 
about the cremation, during the middle of May-was 

1^,7 i Banerjee and Rai Bahadur Sasanka Coomar Ghosh 

{Vol 18, p 109 boftoiu—p 110 top) 


COMMENCEMENT OF OFFICI^D ENQIJIRY 

Passing on now more particularlj to the course of action taken bv 
hmim a«d U,e Bcrd o( ^ ,6,ted ttol some of “al 

“.d crcSo^' 


(rx 


rile defence evidence is that Needham’s 
59) was dehxered to Eiiidsai at about 9 


leport of Uie Sth Mav, 
AM the following daj 


1909 
at a 
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■place called Kaliganj, and that Lindsay thereupon gave diiections to the 
Deputy Superintendent of Pohce Umes Chandra Chanda who happened to be 
present there to go to Jaidebpur and make an enquiry about the sadhu This 
officer IS said to have accordingly visited Jaidebpur on that day (D W 25, 
Vol 12, p 489, ll 30 et seq ), and the enquiry is supposed to have consisted 
in his putting some questions to the sadhu at Jyotirmoyee’s house The 
questions were first put in Bengali to which the sadhu made no answer, but 
when he was afterwards questioned m Hmdi, he gave his own name as 
Ramendra, but was unable to give the name of his wife, and he added he 
would give out everything if there was a meeting of “big people’’ and the 
Commissioner was present and when his Guru would arrive The police 
officer was then asked by a lady of the house not to pester him with further 
questions The plaintiff, it may be mentioned, does not accept this story, 
and it appears that Mr Chaudhun himself put a different version of it to 
, Jyotirmoyee in cross-examination, the pohce officer who went to enquire being 
stated to be not the Deputy Superintendent, but the Superintendent of Pohce, 
Dacca, one Mr Quarry {Vol 8, p 363, ll 26-30) There is evidence given 
by some other witnesses on the defendants’ side, such as Mohini Mohan 
Chakravarty (D W 117, Vol 14, pp 379-416), Rai Sahib Jogendranath Banerjee 
<(D W 310, Vol 15, pp 435-539) and Pham Bhusan Banerjee (D W 92, Vol 14, 
pp 104-228), regarding visits said to have been paid by these gentlemen to 
the sadhu dunng this period, ostensibly with the object of satisfying them- 
selves as to his identity with the second Kumar All this evidence will have 
to be fully considered hereafter, but it hardly throws any light on what 
Lindsay had been doing m the matter about this time 

SUPPRESSION OF OFFICIAL RECORDS 

• 

' Lindsay’s own testimony regarding the events of these days is really of 
little value Seeing that he was, deposmg to events which had happened years 
ago, he might perhaps be excused for his faulty recollection What is 
surprising is that the defendants who had it in their power to produce 
contemporaneous official records which might have helped the witness to 
refresh his memory did not for reasons best known to themselves choose to 
follow that straightforward course, and the surprise inevitably mingles with 
regret when it is remembered that the de facto defendants were a body like 
the Board of Revenue The result is that an important witness like Lindsay, 
who was evidently called by the defendants because he could throw light on 
many a vital pomt in the case, is reduced to the position of_having to say 
that he does not remember even such facts as, for instance, that ne received a 
report from Needham on or about the 5th May, 1921 [Vol 2, p 142, ll 16-17, 
P 169, I 23, p 171, I 5), or that he himself drew up a report for the Board 
•of Revenue on the 10th May, 1921 [ibid, p 171, ll 27-29, p 174, ll 11-15), 
even after the contents of these reports were specifically recalled to his mind 
(ibid, pp 169-170 and pp 174-176) 

On behalf of the plaintiff it was suggested to Lindsay that shortly 
after Needham’s report, Satyendranath Banerjee or somebody on his 
behalf saw him at Dacca, that Satyendra or his friend gave him copies 
lof death and cremation certificates of the second Kumar (ibid, p 171, ll 10-11 
land P 173, ll 26-31), and further that he was from the very begmnmg 
in consultation with Rai Bahadur Sasanka Coomar Ghose (ibid, p 173, ll 33 
et seq ) Lindsay, of course, did not remember, but curiously, he recollected 
enough to be able to say that Satyendra “did not convey anything of 
importance to him in those days’’, "even less so his friends (ibid, p 171, 
il 15-19) It would appear, however, from the report of the 10th May that 
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he had with him at the time copies of the death and cremation certificates — 
two certificates of death, one given" by Col Calvert and the other by Crawford, 
the then Deputy Commissioner of Darjeeling, and two certificates of 
cremation, one by Satyendranath Banerjee and C J Cabral, and another by 
Slioshi Bhusan Banerjee, a clerk in the A-ccountant’s office, Darjeeling 
Treasury, and Satya Prosad Ghoshal, a clerk m the P W D Sub-Divisional 
office, Darjeeling Who gave him these copies? A fact which has been 
satisfactorily established is that Satyendranath Banerjee made over such copies 
to Dethbndge in Calcutta within a week of the receipt of Needham’s report, 
but there is no evidence to show that Detlibridge sent them to Dmdsay on; 
the other hand, there is Satyendra’s statement {Vol 16, p 489, ll 27-28) about 
sending copies of the Insurance affidavits to the Collector, which is no doubt 
opposed to Lindsay’s own statement just referred to The report of the 10th 
May would show that Lindsay had already met Rai Bahadur Sasanka Coomar 
Ghose, and had a consultation with him, which from all indications would 
appear to be a fact, and if this was so, here was a not unlikely channel 
through which Lindsay might have got the certificates 


LINDSAY "CONVINCED” FROM THE BEGINNING OF 
KUMAR’S DEA'TH 

At the date of this report Lmdsay had apparently "convinced” himself 
of the death of the second Kumar "There is no doubt whatsoever”, he 
writes, "that the man (that is, the second Kumar) is dead and that the Court 
of Wards has been perfectly justified m acting on the assumption of his 
death ever since it took charge of his estate” In his evidence Lmdsay says 
that he had been told the story of ram and storm at Darjeeling on the night 
of the Kumar’s supposed death, and it was from this “rain-story”’ that he 
was convinced "from the first”, and "convinced bej'ond reasonable doubt”, 
that the plaintiff was not the second Kumar (Vol 2, p 142, U 26 et sea 

checked up at once by reference to 
1,0/. records” of the time from the Calcutta Gazette (ibid, p 142, 

U 26, et seq), and was satisfied that there had been no rain at all at Darieelmg 

‘ ^o^^ver, he mentions only 

tJie certificates of dwth and cremation, and nothing about this checking 
of the rainfall records, which, it may be taken, therefore, foliowed at a 
latei stage Lmdsay finds it hard to say when in fact he first heard the 

story or from whom he heard it (tbid, p 160, U 15-17) 

point may be observed here, and it is that Lindsay 
males it quite clear in his evidence that at no stage did he want any 

d^SrS thf KumaT? 9 satisfy himself as to the 

Si tie was quite satisfied about it from the beginning 

bi t as renardrS ? f ^ information, not on the question of death, 
but as regards the incidents at the death”, or as he puts it otherwise 

file mcideihs on «je occasion of the cremation” (ibid, p 161, U 26-27 a, id 

tJf / j ^ sufficient refutation as far as one can 

iL zs"; Lf Vi'Tm, D 0 from km to Ufhbndge dated 

k Berieelmg, wkC, tlmre m me/, 
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Coomar Ghose had brought down with him from Darjeeling Lindsay also 
sent along with these statements the opinion of the Standing Counsel, 
Mr B 1/ Mitter, which has been already referred to {Ex Z{357), Vol II, 
p 218), and another document which has been described as “Notes by the 
Government Pleader of Dacca recorded at Darjeeling” 

It IS worth while pomtmg out here that these Notes have not been 
produced by the defendants at the trial, though Lindsay was cross-examined 
about them {Vol 2, pp 164-165), and the plaintiff left the defendants in 
no doubt as to the case he was making thereon It was definitely suggested 
on behalf of the plaintiff that Rai Bahadur Sasanka Coomar Ghose while 
at Darjeeling had been going about and seeing the parties whose statements 
subsequently came to be recorded, and that he and his friend Satyendranath 
Banerjee were in fact the “principal actors” in the proceedings which were 
going on there (ibid, p 163, ll 30-31, p 164, ll 12-15, ll 27-30. ll 32-34, 
and p 165, ll 5-7 and ll 27-30) Obviously, it should have been the easiest 
thmg for the defendants to have contradicted this case by the production 
of the Notes, if not by other trustworthy evidence As it is, on such an 
important question as that of the circumstances whicli led to the recordmg 
of the statements at Darjeeling, the defendants have chosen to leave the 
court in the very unsatisfactory position of having to rely solely on the 
uncertain testimony of Satyendranath Banerjee 

Rai Bahadur Sasanka Coomar GhoSe could no doubt have thrown con- 
siderable ’light on this as on other important points in the case, having 
admittedly taken an active mterest m various proceedings and transactions 
on I behalf of the' defendants from the very outset His position in this 
respect would indeed appear to have been very much like that of a solicitor 
engaged in collecting materials for the preparation of his client’s case 
One cannot help regretting, therefore, that by his acceptance of a brief 
as one of the defendants’ lawyers at the trial, tlie court was deprived of 
'the valuable assistance he might have given from the witness-box 

Apart from the documents already referred to, there were other 
documents consisting mostly of ofiicial correspondence of a revealing 
character which were put to Lindsay in the cours^ of his cross-examination, 
but none of which the defendants have cared to disclose, and it is an 
mterestmg question how far their non-production is sufficiently explained 
by a claim of privilege which the defendants cliose to put forward in answei 
to the demand made by the plaintiff who specifically called for these papers 
by a sworn petition of the 6th September, 1934 [Vol 10, pp 104-129), not 
to mention other similar petitions submitted by him from time to time 
both before and after that date (as, for mstance, his petition of the 24th July, 
1931, Vol 2, p 70) 

It seems to me to be fully established on the evidence as it stands 
that it was only after Rai Bahadur Sasanka Coomar Ghose had placed the 
first batch of statements of Darjeeling witnesses before Lindsay, which 
as already stated the latter forwarded to Lethbridge by his D 0 of the 
25th May, 1921, that Lindsay set about getting statements of other witnesses 
on similar lines Whether he did so of his own accord, or was moved to 
take such action at the instance of 'Rai Bahadur Sasanka Coomar Ghose, 
IS again a question which might have been easily cleared up bj^ the 
defendants by the production of official records, but they did not choose to 
do so There is evidence on the defendants’ side from D W 435, a Deputy 
Collector of the name of Romesh Chandra Datta, then in charge of the 
Wards Department of the Dacca Collectorate, that this gentleman confiden- 
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tsallv recorded the ssteinents oi a ntsjiibsr ot "intnesses at Dacca aboat this 
time tmder the orders of Litdsav given as Collector of the district (Fol. 27, 
i' 411, U. 11-12], and it is to be noted that the earhest statement triich 
lie savs he recorded vas that of Debabrata 3ItLSheriee a snoordinate j'sdge 
{‘bid, p. 411, JJ 21-23 26-27), vrluch tras on the 26th IMav, 1921, that is, 
,in=t one dav after Lmdsav’s sa’d D O letter (See the statement, Em 

Z[ 110 ), Tol'n, p 2311 

It may be added here for vhat it 3 tvorth that according to' plaintin’s 
definite snggesnon put to the tnmess in cross-examination. Lindsay hi fact 
vrroie a letter on the 27th IMay 1921, to Lees IMember of the Soard of Devenne, 
at Darjeeling that the Government Pleader had gone to Calcutta to obtain 
the names and statements 01 tvitnesses present there mho conld give 
evidence about tlie cremation of the second Unmar, and that from Calcutta 
he mas going to Daneeling again to see Lees In the meantime, Lindsay 
had secured some photographs 01 the second Knmar vrlnch he mas formarding 
to Lees mitli a reqnest that Lees might make them over to the Government 
Pleader, addmg tliat thev shonld be nsefnl m tahmg statements of neople 
vno sam the dead bodv on the funeral pyre. The contents of this letter 
mere pnt to tlie rnimess iTcl 2 p 1S7 1 26— p ISS, 1 5), but he, of coarse, 
did not remember, nor did the defendants care to produce the letter. 


SISTERS’ PETITION TO LINDSAY EOR ENQUIRY AS TO IDENTITY 


ihe next fact mlnch reqmres to be mentioned is that somemhere about 
tlie louith meex ot I\Iav, 1921, a petiPon mas Sled before Lindsav bv 
Gobinda Chandra ilnkLeri;, hnsband 01 the late Indnmoyee Devi ddes't 
s >tsr of the Kumar an i tlie other two sisters of the Ynmax, Jvot i T m ovee 
Dcvi and Tarinmoyee Devi ashmg for an enqniry as to the idenapr' cf 
ihe sadlia mho mas daimmg to be the second Rnmar Admitredlv no action 
mas taken on tins 


Jionrn'ovee Den says that tins petinon mas filed in consegnence of 
a -erter minch Ram Satyabhama Den, the grandmother, had received abort 
Uiis time iTom^ the Maliaraiadhirai oi Bnrdman {Tel. S, p 50S, 11. 32-35). 
P ' produced by the plamtm and is an interesting doenment 

- 0 , I ij , j,71 the genesis 01 mlnch, homever, remains nnextilained 
except In mhat me mriter himseh' says m the lener The hlaharaiadhirai 
na> i,en a Ihember 01 the Execctive Connml of tlie Governor of' Bengal 
^nd na^ m charge 01 tne department hanng ccnrrol over the Board 'of 
Revenue and necessanlv over all Courts of \Tards in the Presidenev. The 
leiiL. .. daiea Daneehng the loi ^y, 1921 and numorts to be 'a com- 
ninmcanon irom mm to Ram Satya'Dhama Den a.^ the then seniomost 
u-enbci Oi me i>hovral Rai lam'Jy, mhidi he savs he mas mrinn^- not as 
OT Government, but »as a mend apprehending lest die glorv 

OI aii old Raj imrnlv shonla be imomred”. He asks in it if me RanT '-^as 
.-een the nan nbo mas dedanng Ifimself as the second Kumar of B>cmal 
and ^ what impression she has lormed m her mind She must knom that 
dcc.Q men do noi. come oack to life, bnt savs the I\Iaharaiadhi-a= ’ •• -'-ere 

he aiy other hidden mrsterv ■■n "esnect of* the dea-li n-r -* ■“*'* i 

.Vii 1 ■ Y' Oi a.e aeadi 01 tne i-nmar mhich 

public CO nor is ilit* ^ - • 

r not U .0 hot .=otn;bS; io 

oi..pp.:ared and has reappeared nom m the garb oi a sannvasi-'f in: 

M li.?, jjo.L t p_i ctijfrm.' Cl a ‘7 lOj n 11 cU o:l -r f 7 c' n t ■ then 
r > a dtfierent marter-and m that case a highly amaring indc'ent'in die 
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family will be revealed” There can be no question tliat the letter fully 
confirms the statement of Jyotirmoyee Devi 

In the course of Dmdsay's cross-examination, the plaintiff put to the 
witness a letter— again a document not produced by the defendants— which 
I/indsay is supposed to have written to Emerson, Commissioner of the 
Dacca Division, on the 1st June, 1921, specifically referring to a petition 
which had been filed before him as District Magistrate by Gobinda Chandra 
Mukherjee and the two sisters of the Kumar, Jyotirmoyee Devi and 
Tannmoyee Devi {Vol 2- p 190, ll 5-12) Dmdsay as usual did not 
remember anythmg about it, though earher in his evidence, on being asked 
if the grandmother and the sisters and the public had repeatedly asked for 
an enquiry into the identity of the person who claimed to be Kumar, he 
had said, “I think there were such apphcatiqns” {ibtd, p 158, ll 26-29). 
Dmdsay did not recollect, however, if anything was done on such applica- 
tions On his evidence there was, of course, very little left for him to do 
in the way of an enquiry on the lines suggested in these petitions 

As early as tlie 10th May, 1921, if not earlier, Dmdsay had formed tlie 
“conviction” — on whatever materials it might have been — that the second 
Kumar was dead and that the sadhu could not be he An enquiry for the 
purpose of establishing or dis-establishmg the identity of the claimant would 
riot only, therefore, not be necessary, but it might, on the other hand, 
encourage the agitators who were propounding this impostor by producing 
a behef in the public mind that the authorities themselves entertamed a 
reasonable doubt in the matter 

The only question which apparently troubled Lindsay from the beginning 
was whether any, and if so, what legal action was to be taken against the 
man who was posing as the second Kumar, and as has been already seen, 
opmion of the Standing Counsel was in fact sought and obtained on the 
point The evidence which afterwards came to be collected at Lindsaj’s 
instance was, as he said, only for the purpose of getting information about 
the “incidents” which took place at the time of the cremation, and there 
could, of course, be no question of his letting the other side know what that 
evidence was In fact, as he came to state afterwards m a letter of the 
9th August, 1921 to the Commissioner {Ex 435, Vol II, p 336), the evidence 
was bemg kept “confidential” and even the names of witnesses were being 
kept a closely guarded secret 

ENQUIRY REFUSED 

All the same it seems to be fairly clear that Lindsay was being pestered 
on behalf of the plaintiff to grant him an opportunity of producmg evidence 
of his identity, and however much his personal inclinations might have 

been against such a course, he did not probably think it wise to give a 

point-blank refusal to the demand, — at any rate he felt he should not do 
so without, express instructions from the higher authorities There was 
obviously this to be said in favour of allowing evidence to be recorded, 

namely, that by agreeing to do so, he might with justification call upon 

the tenants to stop payment of subscnptions with a view to financing a 
civil suit by the plaintifi to establish his identity The attitude of the 
tenants must have been sufficiently clear to him, specially after the forma- 
tion of the Bhowal Taluqdar and Proja Samiti, and it is the defendants' 
own case that by their propaganda the tenants were helping to raise large 
subscriptions for the plaintiff to enable him to go to the civil court, if 
necessary 
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MISLEADING SUGGESTIONS TO PLAINTIFF 


As early as the 5th May, 1921, it will be observed, Needham m his 
report to Lindsay (Ea: 59) had suggested “a sifting enquiry about the 
sadhu” (Vol 11, p 213, ll 10-11), and as Mohini Mohan Chakravarty, 

D W 117, who IS supposed to have drafted the report for Needham along 
with Rai Sahib Jogendranath Banerjee, D W 310, explains (Vol 14, p 403, 
ll 32-33 and p 410, l^ 19), by this they meant an "enquiry into the identity 
of the plaintiff” No such enquiry was, however, held by Lindsay then 
or at any time later, and it is perfectly clear that he was not minded to 

do so at any stage Yet from his own record of an important event to 

which reference will be presently made, namely, a meeting which the - 
plaintiff had with him on the 29th May, 1921, it will appear to be a fact 

that at this interview Lindsay did give the plaintiff to understand that 

if the plaintiff preferred to produce evidence of identity before him, he was 
Willing to record it {Ex Z[3S8), Vol II, p 313) This was doubtless put 
as an alternative to a suggestion that the plaintiff could prove his identity 
in court, but if Lindsay’s memorandum of this mcident is to be relied on, 
as the defendants contend it should be, there can, to my mind, be no 
escape from the conclusion that Lindsay was here misleading the plaintiff 

It seems to me to be an idle pretence to suggest, as the defendants 
wanted to do, that Lindsay did in fact intend to hold an enquiry into 
identity, but could not do so merely because the plaintiff’s pleaders who 
promised at the interview to file a petition the next day for such an enquiry 
failed to present one 


For one thing there is no evidence to show that such a petition was 
not filed on the other hand, as already seen, we have Lindsay’s own 
admission that there were repeated applications for enquiry from the grand- 
mother, the sisters and the public {Vol 2, p 158, ll 26-29) Then again 
the fact remains, as deposed to by Jyotirmoyee Devi, that at least one 
such petition had been presented by Gobinda Chandra Mukherjee, 
j}ortirmo)ee herself and her sister Tannmoyee [Vol 8, p 308, ll 32-33) 
It may be that this petition had been filed shortly before the interview, 
for J}otirmoyee says it was done dunng the five days’ visit of Tannmoyee 
to her, and according to her earlier statement [ibid, p 305, ll 30-31), 
larinmoyee had come to her house three or four days after the big meeting 
of the 15th May, 1921 Even so, one fails to see what was there to prevent 
Lindsay from taking action on this petition The real answer will appear to 
provided by Lindsay himself m his evidence (7oI 2, p 159, 


Q Was there anything that stood in your way to prevent you from 
holding an impartial and sifting enquiry m this matter? 

"A— I don’t know Except inv own conviction that he was not the 
Kumar and that the claimant could do what he has done now, 
namelj, attempt to prove that he was the Kumar m open court ” 


11 ^ 1 ^*^ Lindsaj would not open his real mind either to 

the plaintiff or to any one on his behalf at the lime Having somehow or 
otiicr persuaded himself to believe that the second Kumar fvas dead, all 
his efforts seem to have been directed towards collecting details of the 
incidents which nere said to haie happened at the death or cremation of 
tlie second Kumar, and devising action to put down tlie sadhu and his sup- 
porlers, -acting presumably at e^erj step in close consultation witli the 
Goiernment Pleader Appareiilh, however, he was not prepared to say openly 
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to the plaintiff that he refused to hold an enquiry into his identitj' as the 
jilaintiff demanded 


LINDSAY’S WARNING NOTICES 

On the 28th May, 1921, it appears Lindsay actually issued an order, 
which Needham caused to be circulated, warning all oflBLcers of the Bhowal 
Court of Wards Estate that so long as the Court of Wards Estate did not 
acknowledge the sadhu as the second Kumar, none of them should do 
an 5 'thing to inspire confidence in the people that the sadhu was the second 
Kumar if any officer did so, it would be taken as if he was actmg agamst 
the Court of Wards and he would be punished It was added that the 
Court of Wards alone would decide if the sadhu was the second Kumar 
(E-x 206, Vol II, p 276) 


PUNJAB ENQUIRY 

I 

About this time Lindsay took another important step which m its sequel 
came to be a vital part of the defendants’ case touchmg the identity of the 
plaintiff, for it appears that on the 31st May, 1921, under instructions from 
Lmdsay, a pohce officer of the name of Momtaznddm Talukdar [D. W. 403, 

^ Vol 17, pp 223-252) and a steward of the Raj Estate named Surendra 
Kumar Chakravarty (D W 408, tbtd, pp 268-287), were m Calcutta on their 
way to the Punjab in an attempt to trace out the antecedents of the sadhu 
who had been claiming to be the second Kumar As to who supplied 
Lindsay with definite information that the sadhu was a Punjabi, what led 
him to think that such an enquiry m the Punjab was necessary or would 
lead to any fruitful results, whether the enquiry was his own idea or some- 
body else’s, how it came about that neither he nor even Needham, but 
Bibhabati Devi was the first to receive a wire saying, "Antecedents traced 
everj-thing finished’’ {Vol II, p 333 top) — are only some of the many 
intngumg questions ansing out of this Punjab investigation to which there 
are no satisfactorj* answers All that need be stated here is that this enquiry 
was endently found enough by Lindsay to satisfy himself t hat ^h e plainfaff 
• was n o_pther _than one Sunderdas, a disciple of Baba Dharam Das-^tteUnrif 
whose name _,was ta ttooed on ^e-^plainitEFs^'ann;— the '~&n^ai^' namC' of 
,Snnderdas before he^ b^ame. an'ascetidnieing'^fafe'd ’to be ’MaT Singh, an 
inhalMianE~of"viirage*liujra m the district of Laho'fg " 

LINDSAY’S INTERVIEW WITH PLAINTIFF ON SLAY 29, 1921 

Conung now to the interview the plaintifi had with Lmdsay, which it 
IS admitted took place at Lindsay’s house at Dacca on the 29th Slay, 1921, 
it IS undoubtedly an event of great significance in the history of the case 
The plambff relies veiy strongly on the fact of the mterview, while the 
defendants attach greater importance to the record of the mterview which 
Lmdsai’’ drew up m the shape of a memorandum, produced by the defen- 
dants and marked as Ex Z{358) on their side [Vol II, p 313) 

There can be no doubt that this face to face encounter of the supposed 
"impostor’’ with the Collector of the district took place at the instance of 
the impostor himself Sir Chaudhun wanted to suggest that the pl^tifE 
must have been sent for by Lmdsay, but franklj* stated that there was no 
evidence to support this He referred to a letter of the 27th Slay, 1921, 
which Brojolal, husband of Tannmoyee, wrote from Dacca to Jyotirmoyee, 
asking her to come to Dacca once with the Kumar [Ex 45, Vol II, p 312). 
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an up-country (man) 
His hair was golden 

The memorandum itself shows that Lindsay was putting questions to the 
plaintiff, and the account which is to be found in it so far as it goes can, 
therefore, be only a record of such facts as Lindsay understood the plaintiff 
to be giving in his answers In order to test the value of this record, it 
IS relevant to consider what questions Lmdsay might reasonably be expected 
to haye put or not put to the plamtiff, and for this purpose it is important 
to know in the first place what materials regarding the plamtiff were in his 
possession at this date, and secondly, what was the object he had in view 
in questioning the plaintiff 

Lmdsay had undoubtedly with him for some considerable time Needham’s 
report of the 5th May, 1921 (Eac 59, Vol II, p 212) Then, there were the 
facts mentioned by Lindsay himself in his report of the 10th May, 1921 
His D 0 letter to Lethbridge of the 25th May, 1921 (Ex 436, Vol II, p 229), 
again, shows that he had since obtained the statements of a number of persons 
examined at Darjeelmg claiming to have personal knowledge of the second 
Kumar’s death and cremation, — only one of such statements being on record, 
that of Kshetranath Mukherjee, dated the 17th May, 1921 (Ex Z(27), Vol II, 
p 227) Lmdsay had also the notes of Rai Bahadur Sasanka Coomar Ghose 
made at Darjeeling, referred to in the same letter, which as already pointed 
out the defendants have not produced Lmdsay must likewise have got with 
him the statement of another witness Debabrata Mhkherjee (Ex Z(llO), 
Vol II, p 231), recorded at Dacca under his order on the 26th May, 1921, 
by Romesh Chandra Datta, Deputy Magistrate, D W 435 There was doubt- 
less another useful channel of information also open to Lmdsay— Rai Bahadur 
Sasanka Coomar Ghose, the Government Pleader, and through him, Satyendra- 

nath Banerjee, — only that the defendants would not allow it a free flow 

0 

There is one important fact of which Lindsay could not possibly have 
been in ignorance at this time, and it is that it was being freely given out 
on the plaintiff’s side at Jaidebpur that the second Kumar had been poisoned 
at Darjeeling Satyendranath Banerjee adimts m his evidence that before 
he left for Darjeeling m the company of Rai Bahadur Sasanka Coomar 
Ghose, he had received a telegram from the Assistant Manager Mohini Mohan 
Chakravarty, which “disclosed the charge of poisomng against him and a 
doctor” (meaning Dr Ashutosh Das Gupta), and he showed this telegram 
'to Lethbridge (Vol 16, p 490, ll 35-37) That such a charge was being openly 
made at Jaidebpur is also confirmed by the evidence of Mohini Mohan 
Chakiavarty, D W 117 (Vol 14, p 384, ll 10-13), and it is in fact defendants’ 
own case as stated to us by Mr Chaudhuri that the poisoning story was 
started about the 8th May, 1921, m consequence of which Dr Ashutosh Das 
Gupta had to run away for his life from Jaidebpur 

From a document to which reference will be made later (Ex 443, Vol 11, 
p ,238), It will appear that by the 3rd or 4th June, 1921, a statement had 
been made available to the Board of Revenue containing what was described 
therein as "The Stoiy of the Sadhu" There is no direct evidence as to 
who supplied the Board of Revenue with this storv, but if, as is not unlikely, 
it came to them through Lmdsay, Lmdsay may be taken to have known 
about it before the plaintiff’s interview with him 

' It will be seen, therefore, that there was no lack of materials m Lindsay’s 
possession with which he might have confronted the plamtiff when he turned 
up before him on the 29th May, 1921 

3 


in the following terms — “The sadhu appeared to be 
with a beautifully clear skin with no signs of syphilis . 
rather than red hgrmu!iaB''l«^‘~*“ 
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Lindsay was asked what was his object in questioning the plaintiff at 
the inteniew, and he said that he wanted to find out the explanation how 
a man who had been cremated in Darjeeling twelve years before could 
possibly be alive at the time {Vol 2, p 146, U 11-14) To a further question, 
vhat led him to make a memorandum, he replied, "I am not sure I wanted 
to get the man’s own statement of his case as early as possible I think that 
was the idea” {tbtd, p 147, ll 9-11) 

How, according to his memorandnni, did Lindsay carry out this object? 
It IS significant that the memorandum does not show any attempt on his 
part to verify at first hand from the plamtiff himself any of the facts regarding 
his antecedents which Lindsay must have been apprised of Not a single 
question is asked as to where the plamtifi had been or what he had been 
doing during the tivelve years of his disappearance Not a word is put to 
him regarding the tattoo-mark on his arm which Lindsay now recollects 
the plaintiff showed him at the interview Not even a note is to be found 
as to whether the plaintiff said anything about the charge of poisoning, or 
nhether he was at all questioned about it 

Mr Chaudhuri suggested that it was quite enough for Lindsay's purpose 
to have put only a few test questions, but if that was so, one wonders why 
the most important test, that of the plainbff’s ability to speak Bengali, was 
not put to him, or why he was not definitely asked, for instance, to give 
the names of the doctor or doctors who had treated him in Darjeeling or 
of the persons who had accompanied him there, or to give some details of 
the topography of Darjeeling How would it serve Lindsay’s object if all 
that he was alile to elicit from his interviewer was that he did not remember 
the name of the house at Darjeeling where he is supposed to have put up, 
or that he was suffering only from a boil for which "there was no special 
cause”, or that he recovered his senses in the presence of only one sadhu, 
or that the sadhu told him that he had found him lying on the ground 
as if he had been thrown there, or that the sa'dhu did not say whether 
he had found him in the day or at night? 

It IS worthy of note that defendants have given no evidence to show 
that at the date of the interview Lindsay knew or had been told of any 
facts about the second Kumar from which he was in a position to conclude 
that the answers which the plaintiff gave as recorded in the memorandum 
at once belied his identity with the second Kumar 

rile onlj answer by which the plaintiff may be supposed to have given 
himself away is the statement imputed to him in the memorandum that 
he had been ill of "pneumonia” at Darjeeling for two or four days As 
to this, It IS enough to refer to the very pertinent observations of the 
learned trial judge at p 305 of Vol 18 It is common case that the con- 
versation was carried on in Hindi {Vol 2, p 139, I 13, and Vol 4, p 115, 
ll 11-12) Lindsaj no doubt sajs that he was conversant with Hindi and 
Bengali {Vol 2, p 142, I 3), but as the learned judge points out, the extent 
of his abihtj to follow Hindi is not known There is on the other hand 
a letter from Lmdsaj himself, dated the 28th August, 1921, on record 
(Cv Z1352), Vol 11, p 341), in which he sajs that he is w'aiting to go down 
to iiiteniew the plaintiff’s Guru Dharam Das till Quarry returns from tour, 
as "Quarry knows 'that up-country language to perfection and will be able 
to talk to the man much better than I” Apart from this, it is not shown, 
whether on the plaintiff’s eiidence or on that of the defendants, that this 
case of "pneumonia” at Darjeeling had been made or suggested by or on 
behalf of the plaintiff to anjbodj at anj stage If the plaintiff was an 
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impostor, IS it reasonable to suppose that when he went to Lindsay, whether 
asked or unasked, he should for no intelligible reason whatever be suddenly 
making such a material departure from his story of poisoning, though he 
must have known that this story had been in cirdulation right from the 
beginning? If, on the other hand, the plaintiff be supposed to be the real 
Kumar, is it not equally .unlikely for him to have made such -a stupidly 
false statement? What is more probable is the suggestion which was put 
to Lindsay in cross-examination — 

“Q Did he (plaintiff) say he suffered from diarrhoea at Darjeelmg?” 

'His answer was — "I do not know 'anything except — (shown 'JHL 2’ 
— ^the memorandum) from this document I see I recorded 
“pneumonia” I have no recollection of doing so” 

Further nresse d-if . he could sw e ar h.e ..had>JiQt. made„a,niistakeu.in.-recordmef. 
T/iudsa v smdf L'i fJo^lVbi 2. i 147, ll 4-8) 

Not much stress can be laid on the plaintiff's supposed mention of only 
one sadhu to Lindsay, as recorded in the memorandum, notwithstanding 
that in answer to a leading question from defendants’ learned counsel, 
Lindsay’s recollection becomes unusually definite on this particular pomt, 
though it was apparently not a point of much consequence at that stage 

Lindsay, as already pomted out, makes a marginal note in the memo- 
randum that the sadhu appears to be an up-country man with a beautifully 
clear skin, with no signs of syphilis What, one may ask, led him to look 
for syphilis on the plaintiff? There is no evidence, the documents on 
record certainly do not .show, that any report was current' anywhere at this 
stage about the second Kumar havmg suffered from such a complaint 
Supposing that Lindsay had got the information from Rai Bahadur Sasanka 
Coomar Ghose or Satyendranath Banerjee or any other source, one wonders 
why in that case Lindsay was content with merely making a note that 
the plaintiff had no signs of syphilis, instead of putting him a specific 
question as to whether he had syphilis or not when , he had gone to 
Darjeeling ' ' 

It remains a fact,— at any rate the defendants have not given any 
evidence to the contrary,— that Lindsay did not send a report of this inter- 
view to any of the higher authorities, as it is only reasonable to suppose 
he would have done, had anything important really come out of the plaintiff’s 
mouth at this meeting If Lindsay was writing to Emerson, Commissioner 
of the Dacca Division, on the 1st June following, as the plaintiff suggests 
he did {Vol 2, p 190, I 6), this letter should doubtless have contained 
a reference to the interview, but as already stated, the defendants have 
not produced this document 

It seems to be quite clear that Lindsay did not attach .any importance 
whatever to this interview, far less anything hke the importance which 
learned counsel for the defendants would ascribe to it now ^ 

It IS somewhat remarkable that though the defendants rely so strongly 
on this memorandum, not a single question was put to tlie plaintiff on 
the subject m cross-examination Plaintiff bad referred to his interview in 
his examination-in-chief in the following terms 

“While I was at Tannmoyee’s house I met Mr Lindsay, Collector 
of Dacca I met him at bis house I went with Peary Lai Ghosh, 
a resident of Dacca He was a pleader Sarat Chakravarty, another 
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pleader came with me Rajendra Babu, Zemindar of Snnagove, also 
came with me Sarat Babu is dead” {Vol 4, p 108, II IS-22) 
I/ater, he gave to his counsel a specific denial of the statements ascribed 
to him m I/indsay’s memorandum This is what he said — 

“It 15 false that I told Mr I^indsay I had ‘piiemiioma’ at Dar]eeliiig 
It. IS false that Mr I/indsay asked me the name of the house at 
Darjeeling, or that I forgot to give it It is false that I had told hiin 
I had an abscess It is false that Mr Dmdsay asked me when I had 
gone to Calcutta last before going to Darjeelmg oi that I said 

‘I did not remember’ It is false that I told him that when I 

returned to consciousness only one sannyasi was present Mr Dindsay 
during my interview witli him recorded nothing He talked in 

Hindi I also replied in Hindi ” (tbid, p 115, ll 4-12) 

Mr Chaudhuri probably did not think it safe to try and eliat from 
the plaintiff his version of the interview, when the witness had not given 
any account in his evidence-in-chief Ml that learned counsel did before 
us was to point to two petitions filed on behalf of the plaintiff on the 22nd 
and 25th January, 1935, respectively (Fo/ 11, p 504 and Vol 12, p 12), 

showing that one "Lala Rajendia Kiinm Bose, Zaintndai, Imns at Ztiida- 
bahar, Dacca roton”, whom Mr Chaudhun would identify without any 
evidence as the "Rajendra Babu of Snnagore” named by the plaintiff, had 
been cited as a witness, but was not actually called Of the other two 
persons who are said to have accompanied the plaintiff, Sarat Chandra 

Chakravarti was already dead, as stated by the plaintiff himself, and it is 
now admitted before us that Peary Dal Ghosh had also died 

It may be pointed out here that m the memorandum as punted m Vol II, 

at p 313, only two names are mentioned, Sarat Chandra Chakravarti and 
Pearj Dal Ghosh, and then follow the words "and I think the Kashtmpin 
Maiiagci*” A reference to the original document which was written in ink 
will, howeicr, show that the words "1 think the Kashimpui Managei” are 
enclosed in brackets in pencil, and on the top of them there is a faint over- 
writing 111 pencil, “Rajendra Nath Bose, Zr of Srinagar” (‘Zi ’ being 
obviouslj a contraction for ‘Zemindar’) Dmdsay’s attention was drawn to 
these pencil alterations, but he was evidently not in a position to gi\e any 
explanation, nor did he say that tlie writing was in Ins hand (Fol 2, p 146, 
U 25-32) 'The word “Joydebpur” m the memorandum is also cut out in 
ink, but Dmdsay’s initials appear under it (ibid, p 146, 11 34-36) 


RECORD NOT REDIABDE 

Considering all the circumstances, I have no hesitation in coming to 
the conclusion that Dindsaj’s memorandum is a document on which it would 
not be safe to place any reliance foi the purpose indicated by Mr Chaudhun 
Not only is it difficult to accept it as a full or reliable lecord of what the 
plaintiff said, but apart from the obviouslx incorrect reference to ‘‘pneumonia” 
in It, It does not, in my opinion, establish such ignorance of vital or matenal 
facts on the part of the plaintiff as niai tend to throw suspicion on the 
ston as unfolded at the trial The identical story is, m fact, traceable 
111 Its essential outline m the record as it stands, meagre and perfunctorv 
as the record is-tlie ston of passing into a state of unconsciousness which 
was mistaken for death, finding of the bodv at the cieination ground in a 
wet condition, and subsequent rescue from that place 

There remains one other significant circumstance to be noticed in this* 
connection, and it is that the memorandum does not show, nor docs Dindsaj 
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say or suggest in his evidence, that the plaintiff refused or showed any 
disinclination to answer any questions It was certainly not his fault, 
therefore, if the opportunity was not taken to elicit from him more facts 
whith might have pinned him down completely to a definite and detailed 
story The defence case is that the plaintiff had declined to give any infor- 
mation about his previous history to the Court of Wards officials after the 
"Atma Panchaya.” , but had given out that he would prove his identity, if 
necessary, when the time came before the higher authorities See Mohini 
l yTi^Tig-n Chakravarty’s report to Needham of the 6th May, 1921 [Ex Z[203), 
Vol II, p 215, ll 9-11, 17-20 and 34-35), see also, among other witnesses, 
D W 25 {Vol 12, p ' 489, ll 30-33) In his report of the 10th May, 1921, 
Lindsay himself states that the plamtifi had told the Superintendent of 
Police that he wanted the Commissioner, the District Magistrate and the 
leading gentlemen of Dacca to convene a meeting at which he would satis- 
factorily establish his identity What was there, then, to prevent Lindsay 
from questioning the plaintiff at the mterview in order to test his identity 
as far as he could > Is it to be beheved that the plaintiff was so astute 
and Lindsay so simple-mmded that the plaintiff was able to put him off 
by a mere offer to file, a petition the next day for an enquiry? 


ISSUE OF IMPOSTOR NOTICE 

As was to be expected, the mterview produced no change in Lindsay’s 
attitude His course had already been set He is not now certain whether 
the tenants of the estate had actually started paying rent to the plaintiff, 
but "there was certamly an apprehension of payment of rent to him” 
{Vol 2, p 185, ll 35-36) ■ This, of course, had to be stopped On the 
28th May, 1921, as stated before, he had issued a pttrwana to the officers 
of the estate that they must not “inspire confidence in the people” that 
the sadhu was the second Kumar (Ebr 206, Vol II, p 276), but something 
had to be done about the tenants He was quite clear that the Board of 
Revenue could not acknowledge 'the plaintiff as the second Kumar There 
was no reason to suppose, therefore, that the Board would not approve the 
issue of a warning notice that any tenant paying rent for the share of tlie 
second Kumar to anybody except to the Court of Wards would do so at 
his peril He might have had a feehng in his mind that if he allowed the 
plaintiff to produce his evidence of identity before him, he would have 
greater justification for tellmg the tenants that there was no necessity 
for them to pay any money to the plaintiff But evidently some action had 
to be taken It is not known if he consulted his adviser the GOTemment 
Pleader in the matter, or the Government Pleader went up to Darjeeling 
agam to see the Member of the' Board of Revenue on the subject The fact 
that appears on record is that on the 3rd June, 1921, Lindsay actu^ly issued 
a notice in Bengali in the following terms, which was broadcast throughout 

the estate — 


"NOTICE 

“All the tenants of the Bhowal estate are hereby informed 
that the Board of Revenue has got conclusive pi oof that the 
dead body of the second Kumar of Bhowal was burnt to ashes 
in the town of Darjeeling twelve years ago So the sadhu who 
has been declaring himself as the second Kumar is an impostor 
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Any one who will pay rents or subscriptions to him will da 
that at his own risk 

"By order of the Board of Revenue, 
J H Lindsay, 

CoUectoi, Dacca, 

3-6-21 ” 

(E-x 432, Vol II, p 277) 

The notice, it w'lll be seen, goes very much bej'ond warning the tenants 
not to paj rents or subscriptions to the plaintiff except at their own nsk 
It declares that the Board of Revenue had "conclusive pi oof" that the 
dead bod} of the second Kumar had been cremated What was this 
"conclusive proof", Lindsai was asked in cross-examination The reply 
he gave w'as charactenstic "I do not know, bevond the death certificate 
and the absence of ram" (Vol 2, p 189, I 11) There were doubtless also 
the statements of some witnesses m his possession at this date, but he did 
not refer to them It was suggested on behalf of the plaintiff that the 
number of such witnesses examined at Darjeelmg before this date w'as only 
four, of whom three had not known the Kumar before and the fourth had 
not gone to the cremation ground, while none of them had seen the body 
(xhid, p 189, 11 15-17) Of these statements, that of Kshetranath Mukherjee 
only is on record (Ex Z(27), Vol II, p 227) As to whether tliese state- 
ments, even if Lindsay be supposed to have relied on them before making 
the impostor declaration, could really be regarded as "conclusive proof" 
of death and cremation, is perhaps not very material, except as indicating 
the extent to which Lindsay was prepared to go at this stage Certain other 
statements, it maj be added, w’ere recorded at Darjeelmg on the 2nd June, 
1921 (Vol II, pp 233, 234 and 235), but obviously these could not have been 
available to Lindsa) before the issue of the notice 

The publication of this impostor notice apparently produced considerable 
public feeling, and had an unfortunate sequel It led to a not at Mirzapur 
on the lOth June, 1921, in course of which the police had to open fire and a 
man named Jliumar Ah was shot dead A not case w'as started against some of 
the tenants, and there was a counter-case of murder against the police 
(see Lindsay’s cioss-examination, Vol 2, pp 192-193, D W 3, Vol 12y 
pp 128-129, and Jagadisli Chandia Cliowdhtny, Vol 2, p 92, ll 28 et seq ) 
The case against the tenants ended in tlieir acquittal, and it is said one 
of the two police officers implicated in the other case confessed guilt 

“THE STORY OF THE SADHU" 

A further stage in the enquin regarding the plaintiff which, as indicated 
before, had bi now' been taken up by the Board of Rei enue, is evidenced 
b\ a letter of the 7th June, 1921 from Lethbndge to S W Goode, the then 
Deput\ Commissioner of Darjeeling, written under the direction of Lees, 
Jleniber of the Board, forw arding a list of S persons w'hose statements were 
required to be recorded b} N K Ro} at Darjeeling (Ear 443, Vol II, p 238) 
\long with this list was a paper containing "The Storv of the Sadhu” to 
which reference has alre'id\ been made, as well as a list of interrogatories 
to be put to the witnesses Tins document contains an endorsement of the 
Go\ eminent Pleader, Rai Bahadur Sasanka Coomar Ghose, under date 
3-G-21, showing quite clearh his connection with this proceeding 

The "Stor\ of the Sadhu”, which the learned judge sets out at p 317 
of I ol IS, is a \en interesting statement and requires more than passing 
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notice It gives a number of significant details such as— (1) that the Kumar 
was declared to be dead “on the imdnight of the 8th May, 1909”, (2) that 
the body was, placed on the > funeral pyie, and before it was set on fire, 
heavy storm and' ram came on, which drove away the attendants, (3) that 
when the attendants returned and found the body gone, they set fire to the 
empty pyre and went back home with the story that the body had been 
cremated, and (4) that after the attendants had run away, a sannaysi came 
up and perceiving that hfe was not extmct, removed the body to his quarters 
and by the application of some charm brought it back to life 

Not 'content with giving this story, the statement goes on to add a few 
comments and helpful suggestions In the first place,' care is taken to point 
out that the story is “considered absurd and untrue”, and it is then stated 
that some interrogatories are attached to the document to mdicate the lines 
on which statements of witnesses are to be taken Then follow some details 
about the second Kumar such as that he was a man of “very fair complexion, 
of stout build, of strong physique, with brownish hair", and was 27 years 
of age when he died m a house called "Step Aside” below the Mall there 
were with him at the time his wife, her brother, a few officers and some 
menial servants It is then added that “the lainfall repoit of the time shows 
that theie was no iatn either on the 8th oi on the 9th in Darjeeling” 
At the end of the questionnaire, comprising a set of seven interrogatories, 
there is a NB— “Whole rupees and small bits of coin were scattered and 
given to the poor during the procession” 

A number of questions start up at once out of this document, to which 

I have looked in vain for an adequate answer from the defendants’ side 
The first question that arises is, ‘Who supplied the story’? 

' POSSIBLE SOURCES OF THE STORY 

Lindsay’s memorandum of the 29th May, assuming it to be a correct 
record, could not possibly be the source, as this gives a very bald version 
compared with what is stated here, without any circumstantial details such 
as that the body had been placed on the funeral pyre and an empty pyre 
set on fire Nor could the story be derived from any report prevalent at 
the time at Jaidebpur in the plaintiff’s camp There is in fact no evidence 
that any story, far less such a story, had been given out at Jaidebpur by 
or on behalf of the plaintiff, — ^the evidence on the defendants’ side being 
]ust the other way, namely, that the plamtiff was refusing to disclose any 
facts regarding his past history The case put to Jyotirmoyee in cross- 
examination was that the plaintiff on being asked about his past history 
could give no answer, and that then when further questions were sought 
to be put, members of the family mtervened saymg, “He will not answer 
any' questions now and will do so before higher authorities” (Fol 8, p 363, 

II 19-24) The only story that had been current from almost immediately 
after the Atma Fanchaya was that of poisoning which is confirmed by the 
defence evidence itself, but no mention is made of poisoning in the official 
version of the plamtiff’s story, if one might so describe it 

It will not do to suggest that a basis might have been supplied for 
the story by the rumour referred to in Rani Satyabhama’s letter of the 
3rd September, 1917, to the Maharajadhiraj of Burdwan, which as stated 
therein was to the effect that after the second Kumar’s death his body was 
taken to a cave for performmg funeral rites, but owmg to a severe storm 
and heavy shower setting in at that time, the cremation party put fire t to', 
his mouth and left the body at that place without burning the same, that 
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then an ascetic came with his followers, took him away and made him alive 
(E« Z{33), Vol II, p 175, ll 26-31} The story and tlie rumour, it will 
be seen, do not entirely correspond the rumour suggests that the body 
was on the funeral pyre and "mukhagm" (literall}, application of fire to 
the mouth) was performed when rain and storm came on, whereas the 
story IS that storm and rain came on before the body was set on fire 
Agam, accordmg to the rumour, the man was dead and a sanni'asi "made 
him alive”, but accordmg to the storj' the sannjasi, perceiving that life 
was not extinct, brought back the body to life by the application of some 
charm It is further to be observed that the rumour does not mention the 
hour of death as midnight Besides, there is nothing to connect the plamtiff 
with this rumour Moreover, on the defendants’ own case as stated by 
D W 92 {Vol 14, p 131, I 37), it was a short-lived rumour and was killed 
as soon as Ram Sat}abhama got the reply of the Maharajadhiraj of Burdwan, 
—a document which, it may be pointed out, had not been produced in the 
trial Court, but was marked as Bx Z(33) (a) in this Court by consent of 
parties 

Another possible source of the stor}’ might be one or other of the 
pamphlets which had started appearmg about this time, but the difficult}' 
IS, as Mr Chaudhuri frankly conceded, there is no evidence to connect the 
plaintiff with this mushroom crop of literature, and ‘none of the statements m 
these pamphlets can, therefore, be used as admissions of the plaintiff It 
IS further not known at what exact period these publications made their 
appearance, whether before or after the story of the sadhu was composed 
the pamphlet "Fafeir Beshe Pianet Raja” is in fact said to have come out 
on the 12th June, 1921, that is to sa}, long after this date 

From what source, then, could tlie story have emanated? The question 
is obviously one of great importance and must be faced by the defendants 
An integral part of the story was the alleged rainfall at Daijeeling on the 
night of the 8th Mai, 1909, and m the statement pointed attention was 
drawn to this as also to the fact that the rainfall report of the time showed 
that there had been no ram either on the 8th or on the 9th Brndsay’s 
evidence shows that he also had this "rain storv” before him at quite an 
earlj stage in one part of his cross-examination he sais in fact that he 
had looked into the rainfall report m the Calcutta Gazette before he heard 
that Cahert had treated the Kumar at Darjeeling {Vol 2, p 147, ll 25-28), 
and on his own statement earlier in his evidence, it nas from the "rain 
storj’’ that he nas com meed "from the first” that the plamtiff was not 
the Kumar (/bid, p 144, ll 24-25) It would not be unfair, therefore, to 
conclude that the storj gnen to Lmdsaj and the storj' m the statement 
circulated with the questionnaire, when neither is traceable to the plaintiff 
or to ambod\ or amlhiug on his side, must ba\e had some other common 
origin What could it hai e been ? If such a storj did not come from the 
plaintiff or Ins camp, is it to be supposed that the defendants ivere taking 
such pains hi luckj intuition to meet a case which was still in the air 
and for which thej theinsehes could suggest no surer basis than a vague 
or shiftj niinour m winch tlici did not belieie, or an extravagant allegation 
111 a pamphlet which had probablj aet to see the light of dav’ Or would 
It not be moic reasonable to hold that there was a much deeper and more 
certain basis, a basis in hninaii nature itself— in "conscience which makes 
cowards of iis all”’ To nn mind, the suggestion of the rainfall ston, first 
to Lnidsai, and then m the statement purporting to give the storv of the 
sadhu, IS something more than a cleier or accidental anticipation of a 
jirobable case it betrais a guiltj mind winch knew the facts as thej had 
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happened, and had, therefore, a dearer perception of the case which would 
have to be encountered And on the materials on the record, to none else 
-could this be ascribed but to Satyendranath Banerjee To this source as 
it striLes me, must, therefore, be traced the whole of the move which was 
so ingeniously set on foot atv this stage to forestall the plaintiff’s case in 
anticipation 


ITS REAL OBJECT 

This takes us to the other question, what was the real meaning and 
purpose of this remarkable document’ Mr Chaudhun stoutly repudiated 
the view expressed by the learned judge that it was meant for the information 
of the ‘witnesses (Fol 18, p 318, I 2) But then the only other hypothesis 
must be tliat it was intended as a guide to the person who was to interrogate 
the witnesses, which means, m other words, that it was to be a basis of 
leading questions to be put to them, and not to ehcit facts which the 
witnesses were in a position to state from their recollection unaided by 
informative suggestions When the first batch of witnesses were examined 
at Darjeeling, Satyendranath Banerjee and Rai Bahadur Sasanka Coomar 
Ghose were both there is it to be supposed that being present on the 
spot they might be expected to have supplied all necessary instructions 
io the interrogating authority, but that m their absence a memorandum 
was considered both useful and necessary? 

Reading the note about the story of the sadhu with the questionnaire, 
one cannot be left in any doubt as to the nature of the statements which 
the witnesses were expected to give It is not difBcult to see that the mam 
-anxiety on the defendants’ side must have been to wipe out an evening 
cremation, for, if this was displaced, it would inevitably have negatived 
the whole of the plaintiff’s case as far as it was possible to anticipate it at 
that stage An evenmg procession would, of course, be automatically dis- 
proved, if death took place at 'midnight That was in fact the hour already 
mentioned in Calvert’s death certificate, and a confirmation of this from 
other sources would obviously be of great value Midnight as the hour 
•of death at a place hke Darjeeling would also almost involuntarily lead 
the memory after a lapse of so many years to a cremation on the followmg 
morning, and this, again, would naturally be supposed to be a complete 
settler of the plaintiff’s case at a time when it was not yet known that the 
plaintiff would admit a morning cremation Then, if a few descriptive 
•details were forthcoming to fix the identity of the body which was taken 
out for cremation as that of the second Kumar, it would doubtless advance 
"the case still further, and would do so almost to the point of conviction, 
if these details happened to correspond to those mentioned in the msurance 
affidavits of cremation — "fair complexion”, "stout built”, “healthy-lookmg”, 
"hair rather brownish” [Ex 29, Vol I, p 182 and Ex 269, Vol I, p 188) 
The absence of ram on the 8th or the 9th May, as proved by the "rainfall 
report of the time”, would, of course, be an absolute chncher 

In my view it is impossible in these circumstances to miss the significance 
‘Of this "story of the sadhu” which was thus curculated on purpose along 
With the questionnaire with the imprimatur of Rai Bahadur Sasanka Coomar 
'Ghose 


R C DATTA’S QUESTIONNAIRE 

A further set of questions, diffenng in some respects from this 
•questionnaire, appears to have been framed^ later on by Romesh Chandra 
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Datta, D W 435, the Deputy Magistrate, who, as already stated, had started: 
recording statements at Dacca under Dmdsay’s order on and from the 26th 
Jlay, 1921 The witness cannot give the exact date on which he prepared 
these interrogatories, but says that to the best of his recollection he did so 
after he had already recorded a number of statements at a time when he had 
not been supplied with any questionnaire and when he could, therefore, 
only ask the witnesses to state what they knew In framing these questions 
the witness admits he had consulted the Government Pleader Rai Bahadur 
Sasanka Coomar Gliose (Vol 17, pp 411-413) A list of the questions may 
be seen as an annexure to a letter from Lindsay to Lethbridge dated the 
22nd June, 1921 [Ex 445, Vol 11, p 246), and it would not be wholly 
unprofitable to compare them with the other set of questions 


FURTHER RECORDING OF STATEMENTS 
(1) Dr Pran Krishna Acharyva 

The process of obtaining statements of witnesses continued after this 
for quite a long time, and there can hardly be any doubt that the names 
were supplied mostly by Satyendranath Banerjee or Rai Bahadur Sasanka 
Coomar Ghose [Vol 16, p 460, U 25-30) It is significant, however, that no 
statement was taken either from Sat 5 'endranath Banerjee, or so far as one can 
see, from Bibhabati Devi There is one letter from Lindsay to Lethbridge 
dated the 10th June, 1921 which may be referred to in this connection (Ba- 439, 
Vol 11, p 241) Lindsay mentions m it the names of four persons including 
Dr Pran Krishna Acharyya, who were at Darjeeling at the time of tlie 
second Kumar’s supposed death and living close to the Kumar’s house 
"Step Aside’’, and he asks that the statements of these gentlemen mav be 
recorded "about the events at the time of death and funeral procession of the 
second Kumar so far as thei knew’’, and it is added that "they should be 
specially asked if there was any ram on tlie night of liis death’’ Lethbridge 
thereupon makes a note that these persons should be asked to call at his 
office on Friday, the 17th June A few days later, namely, on the 27th June 
following, Lindsay, however, informs Lethbridge that the Government Pleader 
has seen the gentlemen referied to in his D 0 of the 10th instant, and "so 
there is no necessity to trouble them further’’ [Ex 440 [a), Vol 11, at p 24S 
top) It would appear, therefore, that Rai Bahadur Sasanka Coomar Ghose 
had seen Dr Pran Krishna Acharjja All the same, w'e find Lindsay 
addressing a questionnaire on the 13tli August, 1921 direct to Dr Pran Krishna 
Acharija who was then staying at Mussoon at the house of H H the 
Maharaja of Nabha (E^ Z(335), Vol 11, p 258) Lindsay apparently did not 
venture to send him the "story of the sadlui”, and his answ'ers are naturally 
to the point, and not embellished with sncli details as are supposed to liaie 
been "lolunteercd’’ bv witnesses who had, directh or indirectly, the benefit 
of the story, or who had been examined at Darjeeling during the stai of 
Sat\ endranath Banerjee and Rai Bahadur Sasanka Coomar Ghose Dr 
Acinrjya’s answers will require special consideration later on m connection 
with the Darjeeling chapter, along with the evidence which he afterwards gaie 
on commission on behalf of the plaintiff, the doctor being in fact the very 
first witness to be examined in the case For the present, it is enough 
inerelv to add that Sati endranath Banerjee did not eieii know the name of 
Dr '\charyj,n at the time he was in Darjeeling in 1909 in fact he did not 
know anj of Ins neighbours there [Vol 16, p 479, I 28 and I 24) 
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(2) Cai,verX 

Lindsay also appears to have sent a questionnaire to Calvert in England 
at a later stage, which Lindsay of course did not remember when he was 
asked about it He did not remember either if he had got a reply from 
Calvert (Fol 2, p 147, ll 23-24 and p 148, ll 31-34) Lindsay’s letter to 
Calvert is not forthcoming, but Calvert’s reply which is dated the 3rd August, 
1921 IS now on record {Bx Z{127), Vol II, p 350) It is a document on which 
the plaintiff, as “will be seen hereafter, places considerable reliance as Iprulitig - 
support to an important part of his case touching the alleged death of the 
second Kumar The plaintiff appears to have called for the correspondence 
by a petition filed in court on the 3rd August, 1931, before the commencement 
of the commission evidence in London {Vol 2, pp 122-123), and renewed his 
^ demand for its production dunng Calvert’s cross-examination there, but the 
letter was not produced, learned counsel for the defendants slating, apparently 
on wrong instructions, that the document had never been called for {ibid, 
p 208, ll 6-10) Calvert admitted that he had asked for copy of the 

correspondence to be sent to him to refresh his memorj', and a copy of this 
particular letter to Lindsay had in fact been shown to him a few weeks before 
his exiamination commenced, {ibtd, p 206, I 26— p 207, I 2, and p 207, 
ll 15-18) Lindsay had likewise been shown a copy {ibid, p 151, ll 26-27) 
Even Satyendranath Banerjee had been told about the contents of this letter 
before the defendants’ lawyers went to England, and he considered it to be 
an “important communication’’ (Vol 16, p 493, ll 5-8) All the same, the 
onginal document, as stated, was not forthcoming at this stage, and plaintiff's 
lawyer was obliged to cross-examine both the witnesses m London on the 
strength of a “brief” copy which was supphed to him by learned counsel 
for the defendants {Vol 2, p 208, ll 11-12, and p 151, ll 26-27) The 
plaintiff suggests, and not without reason, that the letter was deliberately 
suppressed during Calvert’s examination-in-chief {Vol 16, p 493, ll 12-14), 
It was actually produced at a much later stage before a Commissioner through 
a formal witness Nalini Mohan Basu on the 14th October, 1932 {Vol 2, p 489, 
ll 28-32), and afterwards admitted in evidence on the 20th February, 1935 
It IS doubtful if the document would have ever seen the light of day, had it 
not been for a suggestion,' unfounded as it was, made to Lindsay in cross- 
examination that there were certain significant words at the end of the letter 
which had been deleted in the copy shown to Calvert {Vol 2, p 168, ll 1-21) 
It IS needless to add that m the interrogatories sent to Lindsay or to Calvert, 
the defendants had studiously omitted to give any indication of the existence 
of such a letter, though they had taken good care to acquaint the witnesses 
With the contents of the document before they came to give their evidence, 
and though it is worth while to mention there was a specific question for both 
witnesses regarding a letter of condolence which Calvert is supposed to have 
written to Bara Kumar on the 10th May, 1909 from Darjeeling {Ex Z{205), 
Vol I, p 419) 


(3) Haran Chandra Chakladar 

Another person who was approached by Lmdsay for a statement about 
this time was one Haran Chandra Chakladar, a lecturer of the Calcutta 
University, who says that he was at Darjeeling m May 1909, staying at the 
Lewis Jubilee Sanitarium which was and is a well-known residential hotel at 
this hill-station largely patronised by Indians He is an important witness on 
behalf of the defendants {Vol 1, pp 376-400), who is said to have accompanied 
the funeral procession from “Step Aside” to the cremation ground on the 
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morning of the 9th May and witnessed the actual cremation, recognising the 
face, as the body lay on the funeral pyre, to be that of the Kumar He is 
also supposed to have been a speaker at a condolence meeting held m the 
I/ewis Jubilee Sanitarium on the 16th May, 1909, in memory of the deceased 
Kumar, though it may be pointed out, — ^not that the fact is conclusive, — ^that 
he IS not mentioned in a list which the defendants have filed giving the names 
of persons who attended the meeting (Ea; Z(II8), Vol I, p 462} Lindsay’s 
evidence is that he had sent a questionnaire to Chakladar m the usual course 
m 1921, as he had done to other persons who were known to have been 
present in Darjeeling at the material time, but as Chakladar did not send an 
answer, he thought it fit to go down to Calcutta to interview him at Ins house 
and obtain his statement The reason which prompted him to take tins 
unusual step was tliat he thought that "Chakladar was a sort of person wiiose 
evidence would be believed throughout Bengal whatever he said” (Vol 2, 
p 140, ll 17-21) As to how Lindsay got the name of this witness or came 
to know so much about him at this stage, is a point which, like so many 
others m the case, the defendants have chosen to leave in complete obscurity 
Satyendranath Banerjee had not even heard the name of Chakladar before 
the day Lmdsay went down to take Ins statement, when "at Lindsay’s 
request”, he sajs, he accompanied him to Chakladar’s house at Shahnagore 
111 Kahghat, a suburb of Calcutta (Vol 16, p 540, ll 13-14, I 19, and p 544, 
11 22-27) I may state at once I do not beheve a word of this evidence which 
is only typical of the many palpable falsehoods winch Satyendra has uttered 
in Court Chakladar was asked why he had not given a statement to Lindsay 
before the interview, and his evidence on the point is directly contradictory 
to that of Lindsay Chakladar said that nobody had asked him for any 
statement either personally or by letter, and there was, therefore, "no occasion 
of giving any statement before the interview” (T^ol 1, p 379, ll 6-7, and 
p 395, U 29-33) In his record of the interview, however, Lindsay states — 
"Professor Chakladar did not wish to be called in Court, so he had not given 
a wiittcn statement befoie" (Ex Z (359), Vol II, p 266, ll 13-14) Chakladar 
attempts to explain tliat all he did was to object to making a "formal” 
statement before Lindsaj at the interview, as, to quote his own words, "he 
did not like then to be bound down by that statement” (Vol 1, p 380, ll 18-19 
and I 25), but he is hardly supported bj' Lindsay who does not remember 
Chakladar having made any objection to him (Vol 2, p 155, ll 26-27) 
Lindsay admits that he did not record Chakladar’s statement in his presence, 
but made the memorandum at the Grand Hotel, probably an hour or two after 
the inteniew, which was on the 16th September, 1921 (ibid, p 155, 11 27-28, 
and p 199, ll 14-15) It is not disputed tliat Satjendranath Banerjee was 
present at the interview, and his name is actually mentioned by Lindsay in 
the memorandum — though Lindsay was surprised to find liis name in it when 
the document was shown to him in cross-examination (ibid, p 155, ll 29-30) 
Tlie note in which this fact is recorded is rather significant — "Babu Satj’endra 
Banerjee iias iiitli me when our talk took place, but he pcisonally did not 
Know the vay to the house" (Fol II, p 266, ll 14-16) It is obvious that 
this little detail that Satiendra did not know the way to Cliakladar’s house 
must ha\e been added at the instance of Satyendra himself, and it requires 
no acuteness to see the purpose behind it Satyendra also in his evidence did 
not forget to stress the point In cross-examination he stated that he did 
not direct Lmdsaj to Chakladar’s house, he did not know' the house (Vol 16, 
p 540, U 14-15), but in re-examination, this is how he developed tlie 
ston — 

"I was first asked bv Mr Lindsaj’ if I knew one Haran Chakladar, 
a Professor, who lived in Shahnagore At that time I had no idea of 
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Shahnagore, but said my dnver might know it He asked me if it 
would be possible for me to take him there Then I and Mr I/indsay 
went together in the same car to Shahnagore, and by questionmg 
people we came to the house of Mr Chakladar” [ibid, p S44, ll 22-27) 

Ohakladar’s idea, ' however, was that I/indsay might have taken Satyendra 
with him to pomt out the house to him [VoT 1, p 381, ll 13-14) 

Chakladar’s statement as recorded by I/indsay and the evidence he sub- 
sequently gave on behalf of the defendants will all have to be considered 
fully hereafter Suffice it to say here that I refuse to believe that 
Satyendranath Banerjee was as innocent in the matter of getting this 
statement from Chakladar as he pretends to be I have no manner of doubt 
that he was the person who was mstrumental in taking Lindsay to 
Chakladar’s house, and his anxiety to deny this obvious fact, as shown not 
only in his evidence before the Court but m the note which he caused to be 
made in Lindsay’s ■memorandum, carries its own significance Satyendra says 
that it was “not by accident’’ that he happened to be present at the interview 
he had gone to see Lindsay at the Grand Hotel,— not, however, at Lindsay’s 
request, as he is careful to add, but only to pay a ceremonial call, though 
"very likely” Lindsay did not know him before, and “very likely” that was 
the first time he met him [Vol 16, p 540, ll 12-13 and U 22-25) One 
wonders, if Lindsay was a stranger to him or he a stranger to Lindsay, 
why he should keep himself so well informed about Lindsay’s movements 
as not to miss the date of his arrival in Calcutta, or even the particular 
hotel where he would be’ putting up, though Calcutta, as Lindsay admits, 
was outside his junsdiction [Vol 2, p 140, I 17) Lindsay, however, 
“thinks” that when he was in Calcutta to take Cliakladar’s statement, his 
wife had tea with Bibhabati Devi at Satyendranath Banerjee’s house in 
Lansdowne Road (tbtd, p 155, ll 4-7), a fact, which, if true, may be left 
to speak' for itself Satyendra admits that Lindsay and his wife once called 
at his house, but he does not of course remember in what connection 
Lindsay had come to Calcutta, on that occasion (Vol 16, p 488, ll 22-24) 


VISIT OF BAWA DHARAM DAS NAGA TO DACCA 

I 

Another interesting episode that happened in the course of the enquiry 
which was proceeding at this time may be now referred to R relates to 
plaintiff’s Guru Baw'a Dharam Das, whose name was tattooed on the plaintiff s 
arm in an Urdu inscription reading "Bawa Dharam Das' da chela naga , an 
inscription which Mr Chaudliuri would interpret as meaning “a chela 
(disciple) of Bawa Dharam Das and a Naga” (that is, a full-fledged sannyasi), 
but which,' as the 'words stand, might yrell be taken to mean only 
“a chela-naga (that is, a novice-Naga) of Bawa, Dharam Das”, and this ^ 
111 fact appear to be the meaning ascribed to it by one of defendants 
own witnesses, DW 329, Iqbal Sing [Vol 16, p 98, ll 
n 14-17), and so it is also understood by P W 939 Ram Ratan Chibba [Vol 10, 
P 375, ll 24-30 and p 377, ll 12-16) 

It IS admitted "by the defendants, in fact it appears from their own 
document's, that tins Guru did come to Dacca at the instance of the pnintffi 
on the 26th August, 1921 See Lindsay’s letter of the 28th August, 1921, to 
French, the then Member of the Board of Revenue, in which he writes th&t 
“Dharam Das tlie Guru of the Bhowal sannyasi arrived m Dacra on Frid^ 
afternoon (26th August) and has been put up in great pomp hy the prn^ 
of, Ananda Roy along with the sannyasi” [Etc Z(352), Vol II, p 341) 
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Lindsay adds, though on what basis, is not known, that "evidently he 
has been bought over by them, as this Guru is the same person as was 
exammed by the police in the Punjab” The report of the Punjab enquiry, 
as stated before, had already arrived, and a copy of it had been forwarded by 
Needham to Lindsay, and -then by Lindsay to the Board of Revenue, m the 
first week of July 1921 [Ex 388, Vol II, p 332) The investigating officers 
were said to have traced out Dharam Das at a village called Chhota Sansara, 
twenty miles from Amritsar, and got a statement from him recorded in the 
presence of an Honorary Magistrate named Lt S Raghubir Singh, 
identifying a photo supposed to be that of the plaintifi which was shown to him, 
as that of his chela Sunderdas {Ex Z [228), Vol II, p 327) On the 9tli 
August followmg, Lindsay was actually writing to Emerson, Commissioner of 
the Dacca Division {Ex 435, Vol II, p 336), conveymg a suggestion made 
to him by the Maharajadhiraj of Burdwan that endeavour should he made 
to bring Dharam Das to Dacca and thereby "expose” the plaintiff “in a way 
that nould convince the general public”, and asking for instructions from 
the Board of Revenue on the subject He stated that there was "of course 
a danger that the other party might get hold of the man and buy him over, 
as it would always be easy for him to deny the recognition of a 
photograph ” The Board’s reply was conveyed in a letter of the 18th August, 
1921 to the Commissioner {Ex Z{353), Vol II, p 339), and was to the 
effect that it would be inadvisable to bring Dharma Das to Dacca until and 
unless the plaintiff instituted a suit m the civil court What led the Board 
of Retenue to form this opinion, notwithstanding that the Maharajadhiraj of 
Burdwan who was Member of the Governor’s Executive Council having control 
over the Board, had advised to the contrary, it is difficult to conjecture, 
and It would not perhaps be right to think that it was due to a'' fear that 
the visit of the Guru, instead of exposing the plaintiff, might expose the 
•character of the statement that had been obtained from him before 
Lt Raghubir Singh 

This did not, however, deter Mr Chaudhuri from making the suggestion, 
without of course any evidence m support of it, that the report of the Punjab 
enquirj, w'liich it is needless to add was a confidential proceeding, somehow 
came to be knowm to the plaintiff and his party, and that thereupon they 
contriied on a false pretext to bring down the Guru to Dacca m order to 
get him if they could to nullify the effect of his statement to the Police 
there It is a suggestion for winch not only, as I have said, was there no 
foundation in the evidence, but which was not even put to the plaintiff or to 
unj of his witnesses 

In Ins examination-in-chief the plaintiff stated that his Guru came to 
Dacca and stared with him at his house for 2 or 3 days and then left for 
fear of the police {Vol 4, p 109, ll 3-6) In cross-examination not a single 
question was put to him as to whether he had previously heard about the 
Punjab enquirj, or whether it was this or any other reason that led him to 
send for his Guru all that he W'as asked was if his Guru did or did not 
tell him at Dacca about haring made a different statement in the Punjab 
regarding the plaintiff’s identitj, and his attention was specifically drawn 
to paragraph 23 of his memorial to the Board of Revenue {Ex }, Vol III, 
p 92 at p 96) This is what is stated in this paragraph — 

"That when the announcement made by the Guru became knowm, 
someone connected with the enemies of jour memorialist threatened 
the sadhu with cnmmal prosecution on the ground that he had given 
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a different story to some police officers m the Punjab as regards your 
memorialist's identity", 

and it is added — 

"An enquiry as to what led the sadhu to make such a statement would 
have shown the hands of the mtnguers ” 

„ It is difficult to see how this may he taken as proving that the plamtiff 
had knowledge of this supposed statement of the Guru before the Guru 
arrived at Dacca, or that the Guru told the plaintiff about it at Dacca All 
.that IS stated here is that the Guru was threatened with criminal prosecution 
by someone in the enemy’s camp, and the ground on which he was so 
threatened was alleged to be that he had made a statement in the Punjab 
•contrary to what he was now making m respect of the plaintiff’s identity 
If, as Mr Chaudhun suggests, this account in the memorial is to be treated 
as an admission of the plamtiff, it must be taken as ' a whole and must 
involve an acceptance of the position which is clearly indicated that the 
'Guru did recognise and acknowledge the plaintiff at Dacca, but this is a 
case directly contrary to Mr Chaudhun’s own case as made through a 
witness, to be referred to presently, D W 327, whom he sprang upon the 
Court at a later stage as the plaintiff’s Guru There is in my view no real 
-contradiction between the statement m the memorial and the answer which 
the plaintiff gave to Mr Chaudhun in the witness box that he did not know 
if Dharam Das had made a different statement to the police in the' Punjab 
about his identity (Vol 4, p 166, ll J-2I) 

Jyotirmoyee Devi’s evidence may also be referred to She says that she 
had sent out people to bring down Dharam Das, and that he came and stayed 
at her house, where plaintiff was also staying, but left after 3, 4 or 5 days 
for fear of the Magistrate and the Police During his stay Dharam Das gave 
her an account of the plaintiff "from the beginning to the end, when they 
•came in touch and when they parted” {Vol 8, p 309, ll 16-23, and ll 29-37) 
All that Mr Chaudhun elicited in cross-examination ' was that she did not 
know what reasons Dharam Das had of being afraid of the police She heard 
that he had received a letter from the Magistrate, though she could not say 
whether it came on the day after his arrival She had no necessity to find 
if Dharam Das was a Behan or a Madrassi Not a word was put to 
Jyotirmoyee Devi, any more than it had been put to the plaintiff, to ask if 
the witness had heard about the Punjab enquiry, much less about the 
result of it 

To none of the plaintiff’s witnesses was it in fact suggested that Dharam 
Das had been brought down to Dacca on the false pretext of founding a 
“Math", which is the definite case which Mr Chaudhun was instructed to 
make through the mouth of the witness, already referred to, D W 327, a man 
calling himself "Bawa Dharam Das”, whom the defendants put into the, box 
as the plaintiff’s Guru {Vol 16, p 52, ll 31-32), but who, accordmg to the 
plaintiff, and as found by the learned trial judge, was an impostor who had 
•come to personate the Guru {Vol 18, p 406, ll 10-11) 

Dmdsay states in his evidence that he did send a letter to Dharam Das, 
and offered to go and see him anywhere m Dacca convement to him, but 
never got a reply and never saw Dharam Das (Pol 2, p 140, ll 22-30) 
Writing to French on the 28th August, 1921 (Ex Z(352), Vol II, p 341), he 
says nothing about sending a letter, but states that he is "thmking” of gomg 
down to interview Dharam Das when Quarry returned from tour, as Quarry 
knew the up-country language better than he. Quarry being expected back 
the next day On the 2nd September following, however, one finds him 
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writing to Letlibridge to say — "The Guru of sannyasi left after' a stay of 
' two days He was too ill ( ' ! ) to come to see me He has made no proper 
istatement to anybody” {Ex 441, Vol II, p 263, ll 1-2) If, as was 
Mr Chaudhuri’s case later through his witness Bawa Dharam Das, the Guru 
refused to make a false statement m favour of the plaintiff, because of his 
previous statement in the Punjab, one fails to see why he should have 
refused to see Dindsay or any one on the side of the defendants It is not 
the statement of this witness, as eliated by Mr Chaudhun, that after his 
refusal to oblige the plaintiff and his friends, any sort of pressure was put 
on him not to go to Lmdsav, or the}' made it in aiij way impossible for him 
to see Lindsay It is needless to add that such a suggestion had not beea 
put by Mr Chaudhun to the plamtiff or to Jyotirmoyee Devi or to any other 
witness on the plaintiff’s side 

It beats me, therefore, how after this Mr Chaudhun could solemnly mute 
the court to hold that the people who had taken the trouble to bring down 
Dharam Das to Dacca had to send him away, not because the local autho- 
rities made tlie place too hot for him, if one might say so, but because he 
refused to make a statement in support of their case contrary' to his previous 
statement m the Punjab 

As to the value of that previous statement, it will appear fully from 
the judgment of the tnal court where the Punjab enquiry is dealt with,— 
which IS quite an interesting chapter by itself and tlirows a characteristic 
light on the conduct of the defendants in the case_ 

Mr Chaudhun made a great point of the fact tha^* Jyotirmovee Devi 
did not even ascertain fiom the Gmu whether he was a Behan or a Madrasi 
{Vol 8, p 369, 11 32-33), and charactensed this statement which the witness 
made to him in cross-examination as a "most extraordinary falsehood” 
But the fact remains, on defendants’ own showing, tliat the real Guru did 
come to Dacca at this stage and put up at the house of tlie plaintiff and 
Jyotirmovee Devi, and no purposeless hes need have been told to support 
the admitted fact 

INTRODUCTION OF A NEW GURU-AGHORI BABA 

Mr Chaudhun referred also to what he described as a "stranger develop- 
ment later on”, and it was this that when the plaintiff found that the Guru 
Dharam Das was no longer available as a witness on his side, another 
sadhu of the name of "Agliori Baba” was sought to be introduced shortly 
after m his place m the Defamation Case of Dr Ashutosli Das Gupta 
(already lef erred to) as the sadhu who is supposed to have rescued the 
plaintiff at Darjeeling and taken him away from there It was said that 
the plaintiff stuck to this story of Aghon Baba lather than of Dharam Das 
in Ins memonal of the 8th December, 1926, to the Board of Re^enue {Ex J, 
Vol III, p 92), and m this connection Mr Chaudhun called attention 
to evtracts from the depositions of two witnesses Jogesh Chandra Rai and 
Rabindranath Saiiyal in the Defamation Case, which were annexed to that 
document (ibid, pp 1 17-118) Both these witnesses state that ten or twehe 
days after the 10th Mav, 1909, tliej saw tlie second Kumar of Bhowal m 
a sannj'asi’s garb and uitli head shaien, m a railway train leaving Darjeeling 
in the company of a sannyasi whom one of the witnesses, Jogesh Chandra 
Rai, knew and recognised as Aghon Baba Refernng to these statements, 
the plaintiff points out m paragraph 27 of the memorial what is a fact, 
nameh , that these witnesses deposed on oath that thei had seen the Kumar 
leaving Darjeeling by tram with a sannyasi shorth after his alleged death. 
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Mr Chaudhuri contends, relying on what is stated in paragraph 30, 
that these depositions must be taken as admissions of the plaintiff, and 
refers to Taylor on Evidence (11th Edition), Vol I, sec 763, in support o£ 
his contention Apart from the question as to whether learned counsel is 
or IS not correct in his proposition of law, it is enough to point out that 
in paragraph 23 of the same memorial the plaintiff has definitely given the 
name of his Guru Dharam Das Naga as the person who was brought to 
Dacca at the instance of his well-wishers How after this it could be said 
that the plaintiff had jettisoned his Guru Dharam Das Naga and picked 
up a substitute in Aghori Baba, is more than I can understand If the 
plaintiff was really making the story of Aghori Baba at that stage, because 
Dharam Das had failed him, how is it that he still clung to Dharam Das 
expressly in the body of the memorial, and later at the trial, though at the 
trial he must have realised he could not procure or produce this man to 
give evidence in his favour? Mr Chaudhnn’s suggestion, if I may say so 
with respect, appears to me to be too absurd to be taken any serious notice of 

The fact remains, as I have said, that Dharam Das Naga, the real Guru 
of the plaintiff, was at Dacca in September, 1921, and it is a further fact 

appearing in defendants’ own evidence that the plaintiff had almost from 

the very beginning since the day of "Atina-panchaya“ been giving out the 
name of his Guru as Dharam Das and declaring that he would make a full 
disclosure when the Guru arrived On Lindsay’s own evidence, as already 
pomted out, the plaintiff had given the name of his Guru at the interview 
of the 29th May, 1921 (Vol 2, p 140, ll 10-12, P 147, I 20) As to why, 
when the Guru arrived, no public disdosure was or could be made by him 

regarding the plamtiff, the explanation has been given on behalf of the 

plaintiff, and there appears to be no reason for not accepting it as sufBcient 

FURTHER ACTION BY LINDSAY 

A passing reference may now be made to some further action which 
was taken by the authorities after the issue of Lindsay’s "impostor notice’’ 
(Ex 432, Vol 11, p 277) On the 28th May, 1921, as already stated, Lindsay 
had issued a warmng notice to all officers of the Bhowal Court of Wards 
Estate not to acknowledge the sadhu as the second Kumar, or promote 
belief in his identity On the 13th June, 1921, he issued a second notice in 
the following terms — 

“The Board of Revenue has found that the sannyasi who says he is 
the second Knmar is an impostor All the servants of the Bhowal 
Court of Wards Ure hereby informed that if they are found directly 
or indirectly espousing the cause of the .sannyasi, they will be liable 
to summary dismissal’’ (Ex 207, Vol II, p 278) 

Tins was followed by further orders and circulars issued by Lmdsay or by 
other' Court of Wards officials from time to time, threatemng or directing 
action to be taken against persons who were supposed to be "acting against*' 
the Estate m the matter of the sadhu”, to which it is not necessary to 
make a detailed reference 

It may be stated in passing that the Board of Revenue was reported 
about this time to be contemplating a change in the terms of the impostor 
notice by deleting the word "impostor" from it, and on the 2nd July, 1921, 
Needham was writing to Lmdsay seriously to consider if any such action 
should be taken in view of the fact that the real identity of the sadhu was 
about to be ascertained as a result of the Punjab enquiry (Ex 388, Vol II, 

P 332) Apparently the proposal, if any, was thereupon dropped On the 
5th July, 1921, Lindsay in fact issued a circular order to Needham directmg 

4 
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that all officers of the Court of Wards were to be told that the rumour to 
the effect that the Hon’ble Board had withdrawn the word “impostor” from 
the notice was a he {Ex 218, Vol II, p 286) 

DOCUMENTS CAI/DED FOR BY BARA RANI 
While the collection of statements from witnesses was proceeding, as 
alreadj indicated, Lindsay took another step in the way of procunng con- 
temporaneous documentary evidence which was expected to throw light 
on the question of the second Kumar’s death On the 27th October, 1921, 
he wrote to the Bara Rani Sarajubala Devi in Calcutta, calling for “the 
originals of all the letters and telegrams in connection with the illness, 
death and cremation of the late second Kumar of Bhowal, which had passed 
between her husband and the persons who had gone with the second Kumar 
to Darjeeling” (Ex 55, Vol II, p 355) Sarajubala has stated in her 
evidence that she thereupon sent all the papers to Lindsay after retaining 
copies thereof, and she filed all the copies she had before the Commissioner 
who took her evidence (Vol 3, p 72, U 5-10 and ll 32-33) She admits 
that a telegram had come to her husband at the time from Darjeeling 
announcing the death of the second Kumar, but this telegram was not among 
the papers she filed 


TELEGRAM OF DEATH 

There can be no question that this telegram was a material document, 
which, if produced, might have furnished almost conclusive proof of the 
hour of death— -a crucial question in the case, as we shall see, but unfor- 
tunately it was not forthcoming, and there was serious controversy between 
the parties at the trial as to whether the document had been kept back 
by Sarajubala, or was being withheld by the defendants who had it in their 
custody The learned trial judge, it may be stated, has definitely found 
in favour of the plaintiff on the point [Vol 18, pp 357-359), and it is just 
as well to state some of the relevant facts at this stage 

It appears that on the Sth December, 1916, Sarajubala who was then 
in Calcutta wrote to Needham [Ex 370, Vol 11, p 73) that her husband’s 
papers which were lying in a box or two in the Private Secretary’s office 
at Jaidebpur might be sent to her, as they were required for the purposes 
of certain allocation proceedings winch were then going on, these being 
proceedings which had been directed by the Board of Revenue to adjust 
accounts as between the three Rams so as to debit to each the personal 
expenses of her husband (5ce Vol 15, p 281, and judgment, Vol 18, 
p 268 top) On receipt of tins letter Needham asked the Pnvate Secretarj 
Jogendranath Banerjee to put up a list of the papers On the 10th December 
following Jogendranath Banerjee wrote to Sarajubala, apologising for the 
delay in complying with her request and promising to send her as early as 
possible all the “letters and other tilings whatever” which were with him 
{Ex 372, Vol II, p 174) The documents were actually sent to her bi 
Needham with a covering letter, dated the 18th April, 1917 {Ex 65, Vol II, 
p 74), in which he stated that he was keeping a list of the papers in his 
office and forwarding a copy of the list to her It is admitted that all the 
letters and telegrams which Sarajubala sent to Lindsay m pursuance of lus 
requisition of the 27lli October, 1921, and copies of which she filed before 
the Commissioner, were among the papers she had thus received from 
Needham 

It is the plaintiff’s case that the telegram of death had not come to 
Sarajubala with these papers If, as the defendants suggest on the other 
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hand, it had, in fact, been sent to her at this time, it would doubtless have 
been included in the list which Needham retained This list, the defendants 
did not produce in court Sarajubala had, on the other hand, produced 
before the Commissioner her copy of the list as sent to her by Needham, 
and in reply to a challenge by Mr Chandhuri in this court, this copy was 
readily produced for our inspection on behalf of the plamtiff There is no 
mention of a telegram of death in the 'list It would not be fair, however, 
to draw any' inference adverse to the defendants from this fact, having 
regard to the mcomplete specification given in the hst which makes it 
difficult to trace out any particular documents mentioned therein 

What, then, do the probabilities suggest? Supposing Sarajubala had 
received the telegram from Needham m 1917, would there be any reason for 
her to suppress it from I/indsay when he asked for it? Sarajubala’s evidence 
is that she became convinced of the plaintiff’s identity as the second Kumar 
from the day she saw him at her house m Calcutta, which was somewhere 
m July or August, 1924, but the definite case which the defendants put to 
her was that up to 1335 B S or 1928, she had been consistently representing 
to the Board of Revenue that the second Kumar was dead and that it was 
in that year that her attitude changed for the first time (Vol 3, p 83, ll 32-35 
and p 90, ll 15-18) Her attention was m fact specifically called to a number 
of letters she had written to the Board to that effect, endmg with 
a letter of the 23rd July, 1928 (Ex Z{30S), Vol 11, p 150), (Vol 3. p 90) 
If, then, the defendants are right and Sarajnbala was really treating the 
plaintiff' as an impostor till 1928, it is difficult to see what motive she could 
have in 1921, for withholding from I/mdsay this material evidence of the 


second Kumar’s death 

There is another important point to be considered in this connection 
Lindsay’s requisition of the 27th October, 1921 (Ex 55, Vol II, p 355) 
shows that he wanted Sarajubala to send him all letters and telegrams in 
connection not merely with the second Kumar’s “illness”, but with his 
"death" and “cremation” as well If, then, in^ sending him the papers, 
Sara!]ubala 'was purposely keeping back the intimation of death received 
from Dar'jeehng, is it likely that Lindsay would have kept quiet over the 
matter and not made a further enquiry about it from her, or is it not a 
.more reasonable inference that the telegram of death was already in the 
Court of Wards office at Dacca and Lmdsay was, therefore, quite satisfied 
witli whatever papers he got from the lady? The fact that Lmdsay did not 
make a further requisition for such a material document is significant, an 
can only mean either that it was already with him, or that he got it now 
from Sarajubala along with other papers and in either case, the document 
will have been shown to be in the possession of the defendan s 

The plaintiff, in fact, ehated a very important admission in respect of 
the telegram of death from a witness on behalf of the defendants, Sarada 
Rrosonna Ghose (Fof 2, PP 272-293), who was examined on commission 
in„February, 1932 This gentleman was a Deputy Magistrate who had 
heard the. Deffimation Case in 1922, in which the 

alleged death of the second Kumar had been raised (Vol 18, p 177) apd 
who was admittedly in charge of the Court of Wards department at Dacca 
from 1923 to 1925' As such, he says, he bad gone through many confidentia 
papers which confirmed him in his impression about the death of , the second 
,Lmar at Darjeeling (Vol 2, p 281, U 24-27) and he specifically made 
a statement regarding the telegram of death in these terms 

. “I as Wards Deputy Collector went through the telegram about the 
death of the second Kumar coming to the eldest Kumar from 


Darjeeling” (Vol. 2, p 283, ll 34-35) 
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This, if true, would conclusivelj show that the telegram was m the Court 
of Wards ofBce at Dacca between 1923 and 1925, and all pretence that the 
document had been suppressed b} Sarafubala must necessarily disappear 
Mr Chandhuri, however, made an ingemous attempt to get over the efiect 
of this evidence Sarada Prosonna Ghose had given his deposition m Bengali, 
and Mr Chaudhun asked us to interpret his statement to mean merely 
that the witness had read about the fact of a telegram havmg come to 
Bara Kumar from Darjeeling announcmg the death of the second Kumar, 
and not that he had read the telegram itself 1 may give here the ongmal 
words m Bengah m his deposition — 

^ ^ telegram 

zitfg as Wards Deputy Collector I" 

"Darjeeling theke bara Kumarer kachhe je mejokuniarer mrityu 
sambader telegram esechhtla talia ami as Wards Deputy Collector 
porechhilam". 

All that I can say is that, with all respect to l^Ir Chaudhun, I am unable 
to accept this forced mterpretation of his To any Bengalee who reads these 
words as they stand, the only meaning they would convey is that the witness 
had read the telegram itself and not read about it If any one speakmg m 
Bengah wanted to say that he had merely “read” about the fact of receipt 
of a telegram, he would undoubtedly have expressed himself quite differently. 
The word "taha" in the answer given by the witness can refer only to the 
telegram he had specifically mentioned, namely, the telegram conveymg the 
news of the Mejo Kumar’s death, and not to the fact that a telegram had 
amved reporting the Mejo Kumar’s death That this was the meanmg which 
the witness wanted to convey would be at once apparent, if this answer is 
read with his previous statement at p 281, ll 24-23, Vol 2, and if it is 
further borne m mmd that the defendants do not suggest that there were 
any confidential documents apart from the telegram itself from which the 
fact of such a telegram hanng come from Darjeelmg would be apparent 

It appears that dunng the exammation of D W 92, Pham Bhusau 
Bauerjee, on the 24th June, 1935, learned counsel for the defendants said 
somethmg m court with reference to the evidence of Sarada Prosonna Ghose 
on the pomt, which learned counsel for the plamtiff understood as amounting 
to a suggestion that the statement of the witness was an incorrect one Two 
days later, on the 26th June, the plaintiff filed a petition in court putting 
on record the fact that the defendants had not at any previous stage 
questioned the correctness of Sarada Prosonna Ghose’s said evidence, which 
was stated to be to the effect that "he had seen ui the office during hts 
scnice as Wards Deputy Collector, Dacca, the particular telegram sent to 
Jaidebpur from Darjeeling announcing the death of Mejo Kumar" [Vol 14, 
p 231) The defendants filed a petition m answer wluch is on lie next 
page, and it merely states that it had always been the defendants’ case 
that the telegram was neier m their possession and power, but that all 
telegrams were in the possession and power of Sarajnbala Devi ever smce 
they had been sent to her by the Court of Wards after the death of Bara 
Kumar There was no suggestion that the plaintiff’s readmg of Sarada 
Prosauna Ghose’s evidence as very clearly set out m the plaintiff’s petition 
was not correct From an order which the learned tnal judge recorded m 
the matter on the 4th July, 1935 (Order No 1079, Vol 1, pp 80-82), it will 
also be seen that Mr Chaudhun’s statement to court on the day the plaintiff’s 
petition was filed was merely that Sarada Prosonna Ghose’s evidence was 
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not correct, not that the evidence was to be construed in a sense different 
from what the plamtiff was suggesting The learned judge further records 
in this order that he does not remember to have heard before that date 
the suggestion that Sarajubala Devi was 'keepmg back the telegram, and 
notes in fact that Mr Chaudhun stated that he was not in a position to 
make a definite statement of that tmd It is hardly necessary after this 
to labour the point any further, except to emphasize that Sarada Prosonna 
Ghose was not re-exammed with reference to the answer he had given in 
cross-examination, as undoubtedly he would have been, if there was any 
real ambiguity in his statement as is now suggested 

On a consideration of all the materials on the record, it seems to me to 
be impossible, therefore, to come to any other conclusion on the subject than 
that of the learned trial judge, who had no doubt whatever that the 
telegram was in the possession of the defendants and had been purposely 
withheld by them [Vol 18, pp 357-359) 


DIARY OF SATYENfDRANATH BANERJEE 


Before proceeding to a consideration of the Darjeeling evidence, it will 
perhaps be useful to call attention to an interesting document which came 
to be largely relied on by the plaintiff in connection not only with the 
Darjeehng chapter but with other parts of the case as well It is really a 
defendants’' document, but was produced by the plaintiff The defendants 
could not, however, question its authenticity, all that they said was that it 
had been stolen from their custody It is a diary of Satyendranath Banerjee 
for 1909, but admittedly kept for part of that year There is no evidence or 
suggestion that he was in the habit of wnting a diary in those days or that 
he ever wrote one in later years of his life, and it was for him, therefore, to 
explain the exceptional circumstances ’ which led him to compose such a 


record for this period 

The diary which has been produced is not in a complete form It 
commences from the 7th. May 1909-the second day of the Kumar’s illness 
at Darjeeling, and runs on to the 22nd November, not continuously, but with 
breaks The entries in all the wntten pages of, the book, except only three, 
were put to Satyendranath Banerjee in cross-examination and marked as 
exhibits on plaintiff's side {Ex 399 senes, Vol I. pp 306-384) At the 
conclusion of Satyendra’s evidence, it appears, learned counsel for the 
plaintiff produced and filed in court several more pages of ,dia^, 
numbermg 42, of which only 3 were wntten and the rest blaifk, whmh he 
said were all that his client had in his possession 

filed will appear from a petition which was presented by, the defendants on 
the following day, puttmg it on record that the plamtiff was purposely mtl^ 
holdmg the remaming pages which would have been f 
their favour, and asking that the wntten pages not yet eshibited 
those for the 18th, 19th and 28th October) might be marked as exhite 
on admission In a petition which the plamtiff filed m answer [Vol 17, p 73), 
the plamtiff stoutly denied having withheld a single sheet, and mamtamed, 
as his learned counsel had already informed the court ,from the be^nnmg, 
that the diary had come into his possession only m a mutilated form 

A detailed exammation of the vanous entnes w^ch are m 
be reserved for the present, but there are certain broad questions ansmgm 
connection with this document which may be inched upon here The 
attitude, which learned counsel for thq defendants adopted m regard to it may 
be at once indicated Mr- Chaudhun sought to rely on the diary as strong 
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corroborative evidence of the defendants’ case regarding the second Kumar’s 
death and cremation, seeing that the document was produced by the plamtiff, 
and further contended that he was entitled to ask the court to draw an 
adverse inference against the plamtiff from the non-production of the missing 
pages He strongly repudiated the suggestion that the diary had been 
written with any ulterior object, or for any purpose other than Satyendra’s 
private use, or that alternatively, Satyendra was deliberately making false 
entries therein He maintained that the diary showed that Satyendra kept it 
for himself alone to protect his sister’s interests and that it ceased as soon as 
this object was secured According to his case, Satyendra started writmg it 
on or about the 20th May, 1909 and put down from recollection the events of 
the preceding dates de die in diem as from the 7th May 

' The first and foremost question obviously is as to the purpose for which 
the diary was written That there was a purpose behind it, is not disputed 
by Satyendra himself it is not his case that he was seized with a sudden 
fit of soliloquizing on paper for his own delectation He has given an 
explanation, and it is important to see how far it carries conviction 

SATYENDRA’S EXPLANATION 

The existence of such a diary appears to have been suggested for the 
first time to Bibhabati Devi m cross-examination on the 7th March, 1935, 
when she was asked if she could recognise her brother’s handwriting and if 
she knew that he kept a diary [Vol 12, p 228, U 13-15, p 233, U 31-39), and 
the first entry, that of the 2nd October, 1909 {marked Ex X{379) for 
identification, and later, as Ex 399{a), Vol I, p 361), was put to her on the 
11th March following Satyendra, who came to give his evidence m 
December 1935, admitted in exammation-m-chief that he kept a diary "for 
some matters in 1909’’, and gave the following reasons for his doing so 
Withm two or three days of his return to Jaidebpur from Darjeeling after the 
death of the second Kumar he came to hear of a deed of management 
propounded by Bara Kumar, the effect of which would have been to 
deprive his sister of her share of the inheritance As neither he nor 
Bibhabati Devi had ever heard of such a document at any time during' the 
second Kumar’s life, this aroused his suspicion and he feared that there was 
a conspiracy on foot against his sister He thereupon decided to "watch 
events’’, and he thought, "it would be better if I noted down the events as 
they happened from day to day as also my reflections from time to time’’ 
He actually set out writing the diary a day or two after the second Kumar’s 
sradh which took place on the 18th May, 1909, that is to say, from about the 
20th May, but he considered that "it would be better if he jotted down the 
happenings at Darjeeling as far as he remembered’’ He kept the diary 
till about the end of the jear and discontinued it "when the deed of 
management uas given a go-by and Bibhabati was restored to the full 
possession of her powers” {Vol 16, p 437, I 34— p 438, I 10, and p 498, 
I 33 — p 499, I 2) Satyendra added that the diary had been stolen as well 
as Ins old letters and papers, and he suspected that they had been stolen 
bj one Monmohan Bhattacharj ja, an emplojee of his and an ex-emplojee of 
the Bhoual Estate {ibid, p 438, ll 13-16) 

There is no suggestion on the plaintiff's side that this diary came into 
existence after his appearance as a sadhu in 1921 the trend of Satyendra’s 
cross-examination would in fact negative such a suggestion (ibid, p 543) It 
may be taken, therefore, that it was more or less a contemporaneous record 
Still the question remains how far it is possible to accept Satyendra’s 
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explanation as to ,what led him to start such a record It is worth while 
mentioning that in his opening before us Mr Chaudhun made the case that 
Satyendra took this course on a lawyer's advice, and he gave the name of 
the lawyer as Mr Umakali Mukherjee, a senior Vakeel of the High Court, 
one of whose sons had married a sister of Bibhabati Mr Chaudhuri’s learned 
junior, however, frankly admitted to us afterwards that there was no evidence 
to support this all that appeared was that Satyendra saw Mr Umakali 
Mukherjee in Calcutta on his return from Jaidebpur in connection with the 
deed of management (tbtdj p 432, ll 39-40, and p 436, I 9) 

If, as Satyendra says, it was the situation created by the deed of 
management which made him think of keeping a chronicle of events “as they 
happened from day to day”, one is tempted to ask why in that case he 
should have ante-dated the record from even before the second Kumar’s death, 
supposing of course the Kumar had died According to his evidence he heard 
of the deed of management within two or three days of his arrival at Jaidebpur 
from’ Darjeehng, that is to say, about the 14th or 15th May, 1909 [Vol 16, 
P 498, ll 36-37), and yet strangely enough, when he actually sets out to write 
the diary about the 20th May, as he says, on gomg back to Jaidebpur from 
Calcutta, he does so retrospectively with efiect from the 7th May If it be 
supposed that he was minded to keep a complete record by including in it 
the events of the preceding days, one wonders why he should not then have 
begun it from the date of arrival of the second Kumar at Darjeeling, or at 
any 'rate, from the date of commencement of his illness it may be noted 
that the pages of the diary from the 1st to the 6th May have been produced 
and are all blank One wonders, again, even as regards the days for which 
Satyendra was “jotting down the happenings at Darjeeling as far he 
remembered”, why his memory should not still have been fresh enough to 
add a few more details in the record Quite significantly, as it appears, this 
beginner in diary-writing makes an abrupt start as from the 7th May, just the 
day before the Kumar’s “death”, and that with an entry of three short 
sentences — “Ramendra’s illness contmues, pain m stomach with slight 
fever No sleep last night Wired iome for fruits, etc , and then he 
begms -the next day straightaway at midnight with the entry— “Kumar 
Ramendra expired midnight”,— leaving the whole of the day a perfect blank 

' Satyendra was asked in cross-examination — 

“g May I take it that it was not necessary to record the details of 
second Kumar’p lUness or the hour of his death to enable your 
sister to escape the effect of deed of settlement? 

V 

His answer was — 

"A I merely recorded facts"-— . 

—only that some of the “facts” he has now found it necessary to explain 

a-way (Vol 16, p 499, ll 4-7) Again — 

"g The part of the diary relating to Kumar’s illness and death was 

written for no reason’ 

A As the deed was promulgated very shortly after the death, I thought 
I would begin from the verj' beginning It .was not written to 
combat the rumour that the Kumar’s body had not been burnt 

g I challenge you to give any other reason? 

A I merely recorded the facts — ^no other reason ” 

(Ibid, p 499, ll 16-22) 
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Whether he was recording facts or not remains to be seen, but certainly the 
reason he gives for recording them, so far at any rate as they relate to the 
death and cremation of the second Kumar, does not stand a moment’s 
scrutiny 

The entries of the diary as exhibited go on from day to day from the 
7th to the 12th May, and in none of them is a word to be found about a 
deed of management or about any action on the part of Bara Kumar 
threatening the interest of the second Rani The first reference to such a 
deed occurs in the entry next after the 12th May, marked Ex 339(6) (Vol I, 
p 311), which as printed in the paper-book appears to be under date May 29, 
but which is very probably an entry of a different date 

The uncertainty as regards the date of this entry, it may be noted in 
passing, IS due to the fact that the whole of the page containing the entry 
of this particular date is not forthcoming Only a mutilated fragment was 
produced in court, with the top portion which would show the date tom off 
or cut out, as is pointed out by the learned tnal judge in his order No 1335, 
dated 19-12-35 (Vol I, pp 99-100) It appears that this mutilated page later 
came to be pasted on one of the blank pages to prevent its going astray, and 
this blank page happened to be that of tlie 29th May It is quite apparent, 
therefore, that the entry cannot be of this date Mr Chaudhun pomts out 
that the internal evidence of the entry furnished by the reference therein to 
Bibhabati’s condition (mental derangement and inability to recognise persons) 
suggests an earlier date, but even if this be supposed to be the case, it would 
still leave a good deal to explain 

There are several other references m the diary to the deed of 
management, but it will be incorrect to state that it ceased as soon as the 
danger arising from this source was averted The diary shows that what 
has been referred to as the deed of management was an agreement said to 
have been executed bv and between the three Kumars regardmg the 
management of the estate in the event of the death of any of them, which 
provided that in such a contingency the estate should be managed by the 
surviving brothers and the widow of the deceased should get only a 
maintenance allowance of Rs 12,000 per annum Bara Kumar is reported to 
have told Satyendra that the deed could not be registered, as the 
"Collector’s man” wanted a bribe of Rs 5,000, whereas he was prepared to 
offer Rs 500 only (Vide entry dated 30th May, 1909, Ex 399(7), Vol I, p 312) 
It IS worthy of note that neither in this entry nor in the previous one where 
the deed of management is first referred to, is there a word of protest 
recorded by Satyendra On the next day (31st May), Bara Kumar is 
stated to have been willing to "settle all affairs amicably”, and he in fact asks 
Satyendra to let him know after consulting Chhota Kumar what sort of 
management Satyendra desired and also how much his sister wanted As it 
would be difficult for his sister to manage the estate, Bara Kumar is said 
to have suggested that she should give them a power of attorney and they 
would pay her a settled sum every year Satyendra made a counter-proposal 
that the two Kumars might take a putni settlement of his sister’s share, and 
he writes that Bara Kumar was willing to accept the proposal From this, 
Satyendra notes, it was apparent that the deed of agreement was not genuine 
(Ex 399(8), tbtd, p 313) On the 20th June, Bara Kumar is supposed to ha\e 
sent word to Satjendra that if he so wished, the deed of agreement might be 
cancelled and a fresh one entered into as might be dictated by him 
(Ex 399(14), tbid, p 319) On the 21st June Satyendra receives an 
assurance from the Commissioner that his sister’s interests will be protected, 
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and the Commissioner offers to ask the Court of Wards to take over her 
estate, if nothing could be done to have it properly managed (E« 399(15), 
tbtd, p 320) The next day Satyendra sees the Collector, and the Collector 
not only assures him that Government will give her a good and proper 
Manager, but tells him that he should see to his sister’s interest, “even if 
"he was insulted for his doing so” (Ete 399(17), tbtd, p 321) On the 27th 
June he hears that some signatures were secured from Bibhabati by Rai 
Bahadur Issur Ghose, the then Government Pleader of Dacca (Ex 399(18), 
ibid, p 324) On the 23rd July Satyendra gets a report from one Jnan Sanker 
Sen who was till recently Manager of the Estate that a document had been 
presented 'before Bibhabati by Chhota Kumar for signature, which she 
refused to sign (Ex 399(62), tbtd, p 332), but on the 8th August he records 
that the report was “bogus” (Ex 399(22), tbid, p 337) On the 29th August 
there is an entry that the Kumars w^e trymg to pledge the hfe-policy of 
the second Kumar to their aunt for ^s 30,000 to pay off a debt, to which 
Bibhabati objected, and the Kumars had to desist (Ex 339(24), ibid, p 343) 

It is not necessary to go into further details, but readmg the diary as a 
whole, one may say that it does perhaps disclose an attempt on the part of 
'Satyendra to resist' a deed of management propounded by Bara Kumar 
at some stage, but if that was the explanation for writing it, it would not 
account for its being continued for months afterwards In any event, as 
already mdicated, it would not explam the post facto entries from the 7th to 
the 12th May, which are in fact the most material entries m the case 
Satyendra alone could say what his real purpose was in wnting the diary, 
but obviously he has not chosen to do so 

One significant fact is that Satyendra does not himself now stand by all 
that he has recorded in this document, and particularly as regards some of 
the “facts” he has noted in the earlier part of it with regard to the illness, 
death and cremation of the second Kumar and the events following 
immediately thereafter 


WAS HE DYING TO HIMSELF? 

This takes us to the question which was pomtedly posed by 
Mr Chaudhuri was Satyendra lying to himself, in the diary? The 
answer is furnished to some extent by Satyendra himself in the evid^ce 
he has given m the case One of the contentions which Mr Chaudhuri 
strongly pressed before us, was that if and m so far as the entries 
corroborated the defendants’ present story, they should be accepted as of 
the highest evidentiary value, but he omitted to say what would be the result 
where the diary differed from the version now given , 

So far as the facts connected with the second ^ 

cremation are concerned, one sees the difficul^ of sugges ing 
was dehberately making false entries about them for e purpos o g 

evidence in his own favour In the first place, he imu 
statements in favour of himself, and, secondly, he was himfeelf mentiomng the 
names of various persons in the diary who by therr 

contradict his story It seems to be more reasons e o ° future 

was writing for himself, but not altogether without an ey / 

Supposing he had any suspicion in his own mind regarding the fact of the 
second Kumar’s death, he could not of course expect that J® 

of any use to him in case the second Kumar ^ 

could not be certain that the second Kumar would turn 
evidence to negative his story had ceased to be aval a e 
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be going too far to say that Sat 3 endra nas seeking to provide against so 
remote a contingency Nor do I think it would be right to accept the 
suggestion which was put to Satyendra in cross-exammation that he was 
making these particular entries for the purpose of combating the rumour 
that the second Kumar’s body had not been cremated An attempt to create 
documentary evidence in this way agamst such rumours or reports would be 
equally futile or meaningless, for, an 5 'thmg he might choose to put down 
in his private record could not obviousl}’ prevail against living testimony 
which he must have known would be easily procurable to prove the contrary . 
It IS not as if Satyendra got a friend to write a diary regarding the events 
of these days in the way he wanted them to be recorded, so that it might 
at any rate with some plausibility be produced as independent evidence, but 
here was Satyendra himself acting as his own chronicler, who hypothesi 
was seeking to hide his own delmqnencies In so far, therefore, as it is 
suggested that m making this record Satyendra was manufacturing evidence 
in anticipation, I think the theory must be discarded All the same, his 
action need not have been wholly purposeless he might still be casting his 
eyes far ahead of the immediate present It might well be that his object 
was no more than keeping a memorandum for his own use of the story he 
should make and have to adhere to in future, in case any questions came 
to be raised at any stage hereafter regarding events which he would 
mevitably be called upon to explain One does not always go out of one’s 
way to keep notes about a true story, but if a person is minded to make a 
false case or finds it to his interest to do so, it is often safer to reduce it to 
writmg The written record helps to preserve the fleeting lineaments of an 
imagmarj' picture from the constant risk of distortion through the shiftmg 
mists of human memory All this, it may be said, is mere speculation, but 
what else is left when the only person who could give the real answer ta 
the question before the court does not give it’ 

Sat)endra was no doubt deprived of the assistance he expected to derive 
from the memorandum he drew up, but this was due to an accident which 
he could not anticipate The result of it, of course, was that he found himself 
under the necessity of having to explain away many thmgs in the course of 
his evidence when confronted with his own writing by the opposite party 

I find it difficult to accept the suggestion which seems to have been made 
b}’ Satjendra m one part of his cross-examination that he was recording the 
eients connected with death and cremation mCreh' for the sake of recording 
them {Vol 16, p 499, I 7 and I 22) Such a view is in fact ruled out at once 
by the character of the entnes themselves No details of the illness are 
gnen ‘biliarj colic’ of which so much is heard later in the evidence is not 
even hinted at the date when the illness commenced is not mentioned and 
the first entry starts all at once with the statement "Ramendra’s illness 
continues”, and what is more significant, the next day’s entry, as already 
pointed out, begins with "midnight”, the supposed hour of death One 
cannot help feeling that so far at any rate as these entnes of the 7th, 8th 
and 9th Maj are concerned, the object was not so much to make a fair 
record of the dais’ happenings, but only to make a note of such facts as 
were considered important, the most important among them being obviously 
death at midnight, and facts which might be expected to confirm it 

DIARY ENTRIES— HOW FAR EVIDENCE FOR OR AGAINST 

THE PDAINTIFF 

'Ihe next question which anses is as to what use the plaintiff is entitled 
to make of the entries in the diarj Mr Chandhuri made the point in his 
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reply that these were m the nature of 'admissions’, and as such, it was not 
open to the plaintiff 'to “divide” them and pick out only the items which 
went' against the defendants The plaintiff, it was argued, was bound to 
take the document as a whole, and if that was done, it was the most 
damaging piece of evidence against his case that could be produced 
Mr .Chaudhuri referred to Phtpson on Evidence [7th Edition, p 275) m 
support of his contention The answer is two-fold In the first place, the 
entries are not admissions at all within the meanmg of the Tndia-n Evidence 
Act, ss. 18, 19 and 20 Secondly, it is well-established that distinct 
matters, not necessary , to explain or complete an admission, although 
contained in the same document or statement, are not evidence in favour 
of the party making the admission It is no doubt the rule that where an 
admission is qualified in its terms, it must ordinarily be accepted as a 
whole, or not taken at all as evidence agamst a party, but when a party 
makes separate and distinct allegations without any qualification, this rule 
does not apply It will be seen that the particular items from the diary 
which were put to Satyendra and are sought to be used against the 
defendants were quite distinct and independent ruatters, not inter-related to 
other parts of the entnes In point of fact, the plaintiff appears to have 
used the diary for a double purpose, partly to contradict the witness in 
respect of certam matters by the writing, and partly to prove facts therein 
stated by admission, which undoubtedly he was entitled to do under the 
law 

So far as the 'defendants are concerned, it is difficult to see how, treatmg 
the entries as admissions, the defendants could use them in their favour It 
does not also appear to be clear how far the defendants are entitled to rely 
on these statements as corroboration of Satyendrals testimony under s 157 
of the Indian Evidence Act, seeing that they did not offer to prove them 
themselves, either by the production of the statements, or by giving secondary 
evidence of their contents on establishing their right to do so It is not 
necessary, however, to discuss the point, for, even if the entries in the diary 
could be legitimately used for such a purpose, though proved by the other' 
side, their corroborative value would doubtless depend upon the facts and- 

circumstances connected therewith 

« 


MISSING PAGES 

I 

Turning now to Mr Chaudhuri’s charge regarding the missing pages of 
the diary, what he said was • that the plaintiff had the whole book in his 
possession, but produced only a number of loose sheets from it, deliberately 
keeping back the pages which, if produced, would have gone against him 
There is no direct evidence on the defendants’ side that the whole of the 
diary was in the plaintiff’s custody, bht they maintain that this was admitted 
by Mr E C Chatterjee, counsel for the plaintiff, as early as the 11th March, 
1935, when the first entry was shown to Bibhabati Devi in cross-examination, 
and it is further said that Mr , Chatter jee offered at this stage to produce the 
whole book later on The defendants made this categorical assertion m the 
petition, already referred to, which they filed on the 20th December, 1935 
[Vol 16, p ’549), the day after Mr Cliatterjee filed in court the unexhibited 
pages of the diary with the statement, as he says, that these were all that 
his chent had in his possession The plaintiff emphatically denied having 
ever made a different statement through his learned counsel, or offered to 
produce the entire book as alleged, and made his position clear m his 
petition of the 6th January, 1936 (Vol 17, p 73), to which also reference has 
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been made The defendants returned to the charge m a further petition by 
way of rejoinder on the 8th January following, and their whole case regardmg 
the missing pages is fully set out therem (ibid, p 90) This does not, however, 
carry the matter beyond the statement of learned counsel on one side 
contradicted by that of learned counsel on the other 

The fact remains that the diary in a fragmentary condition was produced 
from the plaintiff’s custody, not through a witness, but by his learned counsel, 
and it IS also a fact that this was not a document of the plamtiff 
Satyendra who alleged that the diary had been stolen by Monmohan 
Bhattacharyya stated in re-examination that he had seen it last at Dacca 
about a fortnight before the Court of Wards took over charge of the Estate, 
which was in the year 1911, and it was then a bound book and intact, with 
no pages torn (Vol 16, p 544, U 29-32) The plaintiff, as stated, has given 
no evidence on his side to show how he came by the diary or in what 
condition it came into his hands 

PRESUMPTIONS ARISING THEREFROM 

111 this state of things the court may only draw a presumption as to the 
facts under s 114 of the Indian Evidence Act But supposing the presumption 
IS m favour of the defendants, can it go beyond this that the plamtiff 
had the entire diary in his possession? This, however, will not be sufficient 
for their purposes There will have to be a further presumption in the 
defendants’ favour that the pages which were with the plaintiff, but nof 
produced by him, were written in and not blank sheets But are there 
enough materials before the court to justify its going so far? 

The plaintiff has undoubtedly this fact in his favour that the diary did 
contain a large number of blank pages, and there is little or nothing to 
contradict this on the other side Satyendra was not asked, as he might 
liave been, if he had written the diary continuously from day to day, and he 
did not say that he had done so 

Apart from the entries actually exliibited, Satyendra mentioned to his 
counsel in re-examination only one specific item which was entered in his 
diary, namely, the date of his arrival at Jaidebpur after the second Kumar’s 
sradh (Vol 16, p 544, ll 32-33) He coupled it with a further statement 
that "except for the Darjeeling mcidents, other incidents were recorded 
from the time he returned to Jaidebpur after the Kumar’s death’’ 
(ibid, p 544, 11 39-41) But this is expressed in much too vague and general 
terms to override the undisputed existence of blank pages m the diary 
The utmost that I think can be said in favour of the defendants is that the 
court ought to presume the existence of the particular entry spoken to by 
Satjendra, but it will not be right to draw a general presumption in, their 
faioiir that other material facts must also have been similarly entered 

STORY OF KUSHAPUTTALIKA 

In their petition of the 8th January, 1936 (supra) the defendants them- 
selves specifically mentioned certain matters in respect of which they stated 
that the missing pages, if produced, would have exposed the "mass of 
false evidence” adduced on behalf of the plamtiff These matters were 
said to relate to the plaintiff’s story of an alleged proposal of 'husha- 
pultahKa' at Jaidebpur, Sati endranath Banerjee’s supposed presence at 
the second Kumar’s siadh, the date of his leaving Jaidebpur for Calcutta 
after his return from Darjeeling and the date of his coming to know of the 
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deed of management Although the items were thus separately set out they 
all hinged upon one central fact, the date of Satyendra's return to Jaidebpur 
from Calcutta, whether it was before or after the second Kumar’s siadh which 
it IS known took place on the 18th May, 1909 

As will be seen, the plaintiff’s case is that before the smdh a rumour 
arose at Jaidebpur that the second Kumar’s body had not been cremated 
and that this led to a discussion as to whether the siadh could be held 
without there first of all bemg a ceremony known as hushaputtahka This 
consists in the burning of an eflSgy made of kusha grass, and is a ritual 
enjoined by the Hindu shastras to be performed when the dead body of a 
man who is taken to be dead cannot be found or when the body has for some 
reason or other not been cremated (See P W 1022, Vol 12, pp 14~15) Some 
of the plaintiff’s witnesses, it appears, stated that the proposal of 
kiishaputtahka had been mooted two or three days prior to the sradJi, but 
that it was afterwards dropped, as Satyendra returned to Jaidebpur from 
Calcutta before the sradh and assured Bara Kumar that he had himself 
cremated the second Kumar See, for mstance, the evidence of Akhil Chandra 
Pakrashi, PW ‘37 (Vol 4, p 328, U 33-40) incidentally, it may be 
mentioned this witness was not cross-examined on this pomt To the same 
effect is the testimony of Han Charan Kritiratna, PW 87 (Vol 5, p IS, 
U 34-39), I/al Mohan Goswami, P W 852 (Vol 9, p 480, ll. 32-36, and cross- 
exahunatton, p 493, U 30-34), and Sati Nath Banerjee, alias Sugar, P W 977 
(Vol 11^ p 183, ll 12-23 and cross-examtnattoii, p 205, ll 33-36) Jyotirmoyee 
Devi, P W 660, also states that Satyendra returned to Jaidebpur a day or 
two before the sradh, and that though there was a previous talk of 
kiishaputtahka, it was not held (Vol 8, p 289, ll 8-9 and 15-16) , she does 
not say, however, whether it was at the instance of Satyendra that the 
proposal was abandoned 

Satyendra in his evidence totally denied the story of kiishaputtahka, and 
stated that it was wholly untrue that he had said anything to Bara Kumar 
m consequence of which such a proposal was dropped, and in support 
of his statement he asserted that he was not present at Jaidebpur 
on the day of the sradh or even a day or two before it took place, 
that he was away in Calcutta at the time, and that he returned to Jaidebpur 
either on the day following the sradh or the day after (Vol 16, p 433, 
ll 10-13) 

Apparently the defendants considered the date of Satyendra’s return to 
Jaidebpur to be very matenal for the purpose of combating the story of 
kiishaputtahka,^ and it was from this point of view that they made such a 
grievance of the non-production of the whole diary which they say would 
have at once disclosed the dates of Satyendra’s movements between 
Jaidebpur and Calcutta about this time 

' ' ' It IS obvious, however, that such a grievance could be made, if at all, 
only in regard to the pages between the 13th and the 20th May, 19C9, and 
that, too, because of Satyendra’s specific statement referred to above that 
the date of his arrival at Jaidebpur after the second Kumar’s siadh had been 
entered in the diary But whSher even this would have been legitimate or 
not in the lower court, seeing that there was no cross-examination of 
Satyendra on his statement about having returned to Jaidebpur after the 
sradh, there can m my opinion be no possible room for any grievance now 
on this score, inasmuch as the learned judge has definitely accepted the 
defendants’ case that Satyendra was not present at the siadh at all, having 
left Jaidebpur about the 16th May (Vol 18, p 50, ll 27-28) The drfendants 
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surely could not expect a more favourable finding as the result of production 
of any of the missing pages of the diary 

Whether the absence of Satyendra from the sradh afiects the story of 
kushaputtalika or not, is quite another matter, which the learned trial judge 
has dealt with in his own waj {Vol 18, pp 50-51), but the production or 
non-production of the whole diary can have nothing to do with it 

PROCURING OF INSURANCE AFFIDAVITS 

\ 

In this court Mr Chaudhun referred to another specific matter on which 
he said the court ought also to draw a presumption against the plaintiff from 
the non-production of the whole diarj, namely, as legards the case wliicli 
was put to Satyendra in cross-examination and which he denied (Vol 16, 
p 541, ll 19-20), that he had sent a man to Darjeeling in July 1909 to 
procure the certificate of death of the second Kumar from Calvert which 
was dated the 7th of that month (Ex Z(lll), Vol I, p 178) I am not at 
all satisfied that this is a position open to Mr Chaudhun to take, up in this 
court In the first place, no proper foundation was laid in the evidence 
for such a presumption Satyendra did not say if he had made 
any entry or what entry he had made in his diary regarding this 
particular matter and I do not think it can be taken to have 
been sufficiently indicated by the general statement he made about 
"other incidents” (Vol 16, p 544, I 40) This was certainly not even hinted 
at in the defendants’ petition of the 8th January, 1936 (Vol 17, pf 90) 
Secondly, the evidence of the diary, even if forthcoming, could only have 
been of a negative character on the question as to whether Satyeni'a had 
sent a man to Darjeeling how could this be either a contradiction of the 
plaintiff’s case or corroboration of that of the defendants? Supposing by 
parity of reasoning the plaintiff were to argue, with reference to the pages 
of the 7th, 8th and 9th May, that a presumption should be drawn against 
the defendants in respect of the happenings of these dates not actually 
recorded, would Mr Chaudhun be prepared to face the position? 

One really wonders why Mr Chaudliuri should be so anxious to rely on 
presumptions for the purpose of demolishing the plamtifi’s case regarding 
matters on which it should have been possible for his clients to adduce 
positive evidence of a convincing character Take this very question of 
procuring Calvert’s death certificate The plaintiff by his cross-examination 
of Satyendra, not to speak of positive evidence on his side, — (see for instance, 
P IF 952, Vol 10, p 455, ll 35-39), — ^left the defendants in no doubt as to 
the case he was making, namely, that it was Saty^endra who had arranged 
the uhole of this business (Vol 16, p 541, ll 19-20) Satyendra’s evidence 
uas that he had not gone to Darjeeling to secure this or any of the other 
certificates of death and cremation which were required by' the insurance 
company, viz , those of Siddheswar De (Ex 29, Vol I, p 182) and of Saslu 
Bhusan Banerjee and Satya Prosad Ghosal (Ex Z(202), Vol I, p 183), but 
that these certificates or "insurance affidavits”, as they have been called, 
were obtained by the then Manager of the estate Juan Sanker Sen bv 
correspondence mth one Rai Bahadur Han Mohan Chandra who had settled 
m Darjeeling after retirement (Vol 16, p 433, ll 23-32 and p 541 ll 19-20) 
In support of this case the defendants produced a letter from Crilvert to 
this Rai Bahadur dated the 7th July, 190D, forwarding the death certificate 
of the second Kumar, which he says Dr Pal had asked him to send, and 
asking that his fees might be paid (Ex Z(120) (a), Vol I, p 180),— Dr Pal 
referred to here being Dr Sisir Kumar Pal who was and still b 
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Superintendent of the Lewis Jubilee Sanitarium (Vol 2, p 493, ll 14-15). On 
the back of the letter is an endorsement showing that Rai Bahadur Han 
Mohan Chandra 'Sent Rs 32 to Calvert as his fee 

Plainly, this letter is wholly inconclusive on the crucial question as to at 
whose instance Rai Bahadur Han Mohan Chandra had moved in the matter 
It is difficult to accept Satyendra’s statement that it was at the instance of 
Jnan Sanker Sen A.s the learned judge points out {Vol 18, p 53, ll 32-35), 
Jnan Sanker Sen had virtually ceased to be the Manager m June 1909, if not 
earlier Apart from evidence adduced by the plaintifi, there is Satyendra’s 

own entry in his diary under date 29th June {Ex 399 {59), Vol p 326) 

"Manager Sen to ‘Jdpore’ (obviously, a misprmt for 'retire") I hear from 
to-morrow’’, as well as an earlier entty of the 22nd June {Ex 399{17), ibid, 
p 321, ll 10-11) in which he writes that the Collector said, "Sen must go, 
as his resignation has been accepted’’ There is a further entry on the 
11th July that Sen’s brother is asking Satyendra to "speak to the Kumars if 
they can let him off quietly’’ {Ex 399{60), ibtd, p 329) 

If, as Satyendra says, there was correspondence between the Manager of 
the estate and Rai Bahadur Han Mohan Chandra, it was evidence within the 
defendants’ possession and power and might have been easily produced, and 
this would certainl}' have been a more satisfactory course for proving a fact 
within their special knowledge than asking the court to draw inferences 
regarding the contents of missing pages of Satyendra’s diary 

It appears that Rai Bahadur Han Mohan Chandra had started a special 
file at the Lewis Jubilee Sanitanum called the "Bhowal Kumar’s Condolence 
Meeting file’’, out of which the defendants produced the letter from Calvert 
to the Rai Bahadur referred to above and several other documents through 
a witness Nalini Mohan Basu, Assistant Medical Officer of the Sanitanum 
{Vol 2, pp 486-498) It is only reasonable to suppose that if there was a 
letter to the Rai Bahadur requesting him to procure the death certificates, 
it should have been on the Condolence file, but the defendants caused to be 
produced only 35 sheets from this file which was collectively marked "M” 
for identification {ibid, p 495, ll 21-25), the witness stating quite definitely 
in cross-examination — "There are certaiidy more papers in the said file than 
the papers marked “M’’, as the file is not complete with the papers 
marked ••M”'" (ibid, p 496, ll 12-13) The defendants also made no attempt 
to prove that any such correspondence as was referred to by Satyendra could 
not be traced among the papers in the Bhowal Estate Office at Jaidebpur or 
Dacca Neither, it may be added, did they call Dr Sisir Kumar Pal, 
Superintendent of the Sanitarium, who was still alive and might doubtless 
have thrown some light on the matter After this, one is not much impressed 
by a complaint commg from Mr Chaudhuri’s clients regarding the non- 
production of any pages of Sat 3 'endra’s diary 

ALLEGED PROMISE OF DONATION AT DARJEELING BY SATYENDRA 

While on this subject, it is not out of place to mention that it was the 
plaintiff’s case that before leaving Darjeeling after the second Kumar’s 
supposed death, Satyendra held out to Rai Bahadur Han Mohan Chandra 
a hope that he might expect from Bibhabati Devi a donation of Rs 30,000/- 
for the Lewis Jubilee Sanitarium, this bemg the sum for which the Kumar’s 
life had been insured, and that it was by this clever move tliat Satyendra 
managed to bespeak the active interest of the Rai Bahadur in his behalf. 
The Rai Bahadur was a retired member of the Provincial Executive Service 
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near future", — ^though, as he admits, Mr Banerjee knew his and his sister’s 
address {Vol 16, p 522, ll 29-33) 

With all this and 'other evidence on various points staring them m the 
face, I cannot help remarking that Mr Chaudhun’s clients would have 
assisted the court better by disclosing all the contemporaneous records which 
were in their possession or power than by tr}'ing to build a grievance on the 
plaintiff’s supposed suppression of a few pages of Satyendra’s diary which 
have certainly not been proved to have been in his possession 

NO MOTIVE FOR PLAINTIFF’S SUPPRESSION OF MISSING PAGES 

As for tins charge of suppression, there is ]ust one other remark I should 
like to make There was no more tellmg fact for the plaintiff to keep back 
than that of death at midnight, and yet he does not suppress the page 
recording "Kumar Ramendra expired midnight", but secretes only such 
pages as might either show that on one particular date Satyendra was in 
Calcutta and not at Jaidebpur, or perhaps omit to show that on another date 
he was corresponding with Rai Bahadur Han Mohan Chandra I Speabng 
for myself, I feel bound to say that the impression which the proceedings 
in the case have left on my mind is that the plainbff has not only made 
a full disclosure of his documents, but been ready and anxious to face all 
documents coming from the opposite side, whereas it is the defendants 
who have demonstrably failed to come up to that standard of straight 
dealing It is necessary only to refer to some of the petitions filed by the 
plaintiff calling for official documents, such as those of the 17tn March, 1932 
{Vol 2, p 350) and the 6th September, 1934 (Fol 10, p 101 and p 104), and 
to the grounds which were put forward on the other side for withholdmg 
many of them ' 

It remains to add a few words regarding the alleged theft of Satyendra’s 
diary by Monmohan Bhattacharyya There is nothing on the defendants’ 
side to show when the theft took place, but Mr Chaudhuri stated to us that 
it must have been somewhere about May or June, 1921 Satyendra’s state- 
ment IS, as already pointed out, that he saw his diary last at Dacca m 1911| 
and according to him it was among tlie papers which he had left at his 
tented Nalgola house there and which were subsequently stolen {Vol 16, 
p 525, 11 34-35) In their petition of the 8th January, 1936 {Vol 17, p 90) 
which has been referred to above, the defendants made the definite sugges- 
tion that the diary must have come into the plaintifi’s hands at least as early 
as December, 1921 when Dr Ashutosh Das Gupta was cross-examined m 
the Defamation Case The ground which was put forward in support of this 
suggestion was briefly that certain dates regarding the movements of 
Satyendra about the time of the second Kuipar’s siadh were put to the 
witness on behalf of the defence, and as these 'dates would be found in the 
diary, the inference was drawn that llie diary must have been in their 
possession As the defence in that case was admittedly helped hy the present 
plaintiff, the further inference seemed to be irresistible that the diary must 
have been in the hands of the present plaintiff as well Whether this chain 
of deductions supports the conclusion drawn or not, it seems to be obvious 
that if the defendants are right in their suggestion, they on their part must 
also have known as early as December, 1921 that the diary was m the 
plaintiff’s custody Yet it is not understood why no steps were taken by 
them to compel disclosure of the document by the plaintiff, or why not even 
a word about the alleged theft was put to the plaintiff or to the supposed 
thief himself who ga\e eindence on his behalf in October-November, 1934 
(P IF 952, Vol 10, p 448) 
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It IS undoubtedly a feature of this case that many of the documents of 
the defendants got into the hands of the plaintiff The plamtiff has 
not chosen to give any evidence as to how he got them, but assummg 
that he obtamed some of them by means which were not fair that 
might perhaps excite justifiable moral mdignation, but it leaves the authenti- 
city of the documents wholly unaffected, when the defendants on being 
confronted with -them could not possibly deny the genumeness of their con- 
tents Strictly speakmg, it should have been for the defendants to disclose 
these documents of their own accord without having to be forced to admit 
them under pressure It is remarkable that though the defendants are makmg 
such a grievance against the plaintiff for havmg secured surreptitious copies 
of ofi&cial documents, not a single question was put to him about it while 
he was in the box, nor a suggestion made to any of his witnesses that havmg 
somehow or other got the copies, the plamtiff was shaping his case 
accordmgly The complaint is really on the plaintiff’s side that the defendants’ 
case did not correspond to the official records 


DARJE^I/ING CHAPTER 

Having sufficiently cleared the ground, I pass on now to the Darjeelmg 
chapter proper The two outstanding questions to be considered m connec- 
tion with it are whether or not the second Kumar died, and whether or not 
his body was cremated Leading up to and beanng on these, are a number 
of other questions, each an important topic by itself and more or less related 
to the others On all of these points it is remarkable the parties are divided 
m their respective cases The plamtiff says that the Kumar did not die and 
he was not cremated, whereas the defendants mamtain that death as well as 
cremation was an undoubted fact The subsidiary topics may be broadly 
indicated — 

(a) Nature and course of the second Kumar’s illness, 

(b) Cause of his death or apparent death, 

(c) Hour of alleged death, 

(d) Alleged cremation procession in the evenmg, 

(e) Alleged ram and storm on the night of 8th May, 

(/) The morning procession, 

(g) Alleged rescue by sadhus 

Putfang aside the question of rescue as a distmct topic, the other items 
may be treated in the order stated, but m dealmg with these it will be 
impossible to avoid some amount of overlappmg 

As direct evidence of death, it may be stated, the defendants rely strongly 
on a number of documents, all referred to already, namely, — 

(1) Calvert’s letter of condolence to Bara Kumar wntten on the 

10th May, 1909 (Ex Z(205), Vol I, p 419). 

(2) Calvert’s death certificate of the 7th July, 1909 (Ex Z(Ill), Vol I, 

P 178), 

(3) Other insurance affidavits (Ex Z(202), Vol I, p 183. Ex Z(I13), 

ihid, p 187), 

(4) Entries in Satyendra’s diary, particularly of the 8th May, 1909 

(Ex 399 (1), Vol I, p 306) 
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/ There is one document, Calvert’s letter to I/indsay of the 3rd August, 
1921 [Ex Z(I27), Vol II, p 350), which Mr Chaudhun would be only too 
glad to avoid so also one of the affidavits of death (Ex 29, Vol I, p 182), 
which had to be tendered by the plaintiff and then admitted by the 
defendants 

I Apart from this, there is on the defendants’ side a mass of oral evidence 
consisting of the testimony of Satyendra [Vol 16, pp 423-545) and Bibhabati 
Devi [Vol 12, pp 196-315), besides that of several other members of the 
Darjeeling party who had accompanied the Kumar, such as Birendra Chandra 
Banerjee (Vol 15, pp 314-377) and Bepm Behan De (Bepm Khansama) 
[Vol 14, pp 487-505), and of a nurse named Jagat Mohim [Vol 1, pp 281-299), 
as also that of Calvert himself [Vol 2, pp 201-224), in addition to which 
body of evidence there is the further testimony of witnesses of the morning 
cremation who speak to having seen and recognised the body which was 
cremated as that of the second Kumar There is one witness of theirs, 
however, on whose evidence the defendants positively do not rely, and he 
IS Dr Ashutosh Das Gupta [Vol 16, pjp 240-346), the family physician who 
had gone to Darjeeling with the Kumar, and on their own showing, attended 
him throughout his illness there, learned counsel for the defendants himself 
describing the evidence as "one mass of contradiction and confusion’’ 
Another such witness, also a member of the Darjeeling party, on whom, 
to a little less extent, Mr Chaudhun does not rely, is Anthony Morel [Vol 2, ' 
pp 367-431) 

RESPECTIVE CASES AS MADE IN THE PEEADINGS 

Before proceeding further it may be useful to state shortly the case made 
m the pleadings regarding illness, death and ciemation The plaintiff’s case 
IS summarised m paragraph 2 of the plaint [Vol I, pp 119-168), where, after 
stating that m Apnl, 1909 he went to Darjeeling for a change accompanied 
by Ills wife Bibhabati Devi and some other relations and officers, he avers 
that during his stay there he fell ill, and "while he lay unconscious by the 
administration of poison in the course of his treatment’’, he was taken for 
dead and carried to the sasan on the night of the 8th May, 1909 After the 
body reached the sasan, there was seveie storm and rain and the persons 
ulio carried the body left it there, and took shelter elsewhere On their 
retiini they missed the body and went away A few days after, the plaintiff 
on regaining consciousness found himself amongst Naga samiyasts (nude 
mendicants), and having recovered under their nursing, he began to live with 
them At that time as the result of the administering of poison, his 
niemorj of the past uas almost effaced 

In the joint written statement filed on behalf of Bibhabati Devi and the 
adopted son Ram Narajan Roj [Vol 1, pp 172-180), these defendants deny 
all the abo\e allegations which they characterise as "maliciously false and 
that to the knowledge of the plaintiff’’ [paiaqtaph 11) In paragraph 12, 
they state that the second Kumar was ill for some tune and in 1909 went to 
Calcutta for treatment He uas there treated by some eminent doctors, and 
on their adiice proceeded to Darjeeling shortlv after for a change, accom- 
panied bj Ins uife, his wife’s brother Satjendra, the famih phjsician 
Dr Ashutosh Das Gupta, his pri\ate secrctara Muknnda Dal Gum, his officer 
and relation Birendra Chandra Banerjee and some other officers and sera ants 
/\.t Darjeeling he laas placed under the treatment of Col Cahert, Cml 
Surgeon, and Rai Nibaran Chandra Sen Bahadur, Assistant Surgeon, having 
had an acute attack of biliara colic from which he had been suffering for 
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some time The treatment was of no avail, and he died on the 8th May, 
1909 at about midnight The defendants set out m the next paragraph in 
Extensa the condolence letter which Calvert wrote to Bara Kumar on the 
10th May, 1909 As it was not possible to make necessary arrangements for 
the cremation at night, the dead body was taken out the next morning in 
u procession befitting the position of the Kumar, coins being distnbuted to 
the poor on the way " At the sasan the body was duly cremated and burnt 
to ashes In the following paragraph, the defendants quote in full Calvert’s 
death certificate of the 7th July, 1909, and another certificate of death given 
at a later date by W M Crawford, the then Deputy Commissioner of 
Darjeeling, both of which certificates, it is stated, had to be obtained in 
connecbon with the claim on an insurance policy on the life of the second 
Kumar 

In paragraph 20, a categorical denial is given to the allegations that the 
second Kumar was poisoned, that he became unconscious and was taken to 
the cremation ground at night, that rain and storm came on thereafter, 
that the mourners left the body and took shelter elsewhere, and that on 
return they found the body missing and went back home The defendants 
also deny that the Kumar recovered consciousness a few days after and 
found himself in the midst of 'Naga sannyasts, or that he recovered as the 
result of this treatment and continued to live with them, or that he had 
almost lost his memory as the result of the poisomng 

Ananda Kuman Devi who filed a separate written statement [Vol 1, 
pp 185-188), beyond admitting that the Kumar accompanied by his wife had 
gone to Darjeehng for a change, denied each and every one of the allegations 
m paragraph 2 of the plamt and stated her belief that, the second Kumar 
had died at Darjeeling shortly after his arnval there 

POINTS OF divergence 

With reference to the different topics indicated above, the divergences 
between the plaintiff’s case and that of the ' defendants may be summarised 
thus 

Topic Plaintiff’s case Defendants’ case 

0) Nature and (t) D1 from early morning (i) 111 from early morning 

course of til- of 6th May to evening of ,6th , May to mid- 

ness , , ’ of 8th May night of 8th May 

(«) Ordinary gastro-mtes- («) Biliary cohc 
final irritation followed 
by symptoms pointing 
to arsenic poisomng 

f i I 

(2) Cause of death Not bihary cohc, but judg- Collapse following upon an 
or supposed ing from sjunptoms, acute attack of biliary 

dieath arsenical poisonmg colic (gall-stone) due to 

■ the stone getting im- 

pacted - m the cystic 
, duct 

{S) Horn of About ditsfe on the evening Midnight (11-45 pm) of 

death ^ of 8th May 8th May 

(4) Evening Cremation procession in No procession or crema- 

cieinatwn the evening of 8th May tion in the evening of 

' and to old sasan, turning 8th Maj 
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Topic 


(5) Rain and 
storm 


(6) Morning 
cremation 


(7) Rescue 


Plaintiff^s case 

out to be abortive owing 
to disappearance of body 

Heavy ram and storm at 
night on 8th May, caus- 
ing the mourners to nm 
away for shelter, leaving 
the "dead” bodj', which 
they subsequently missed 
on their return 

Funeral procession on the 
morning of 9tli May 
along Commercial Road 
route to new sasan with 
a body not that of the 
Kumar hurried crema- 
tion 

Rescue by a sannyasi or 
sannyasis from the sasan 


Defendants’ case 


No ram or storm either on 
8th or 9th May 


Funeral procession on the 
morning of tlie 9th May 
along Thorn Road route 
to new sasan with the 
body of the Kumar, and 
normal cremation with 
full rites and ceremonies 

No rescue — story altogether 
faked 


CHA.RGE OF CONSPIRACY 

The court below held m favour of the plaintiff on every point, evcept 
that on the question of alleged poisoning, it expressed itself in a way which 
led Mr Chaudhun to argue that the court had come to a finding negativing 
a charge of "conspiracy" to poison It was wrung out of Dr Ashutosh 
Das Gupta m cross-examination that he had given the second Kumar on 
the night of the 7th May a medicine, according to his own prescnption, 
which contained a dose of arsenic {Ex 51 (a), VoJ I, p 277, same as copy 
piodiiccd diiiiiig commission evidence in London, Ex 427 {d), Vol I, p 293) 
The evidence did not disclose any other irritant tlian the arsenic in this 
prescription The giving of this medicine, according to the learned judge, 
was Itself an extremely suspicious circumstance, even if the suspicion was 
I not deepened by the fact that Dr Das Gupta first denied that it was at 
all his prescription (Vol 16, p 247, ll 1~S), and then, as the judge sajs, 
tried to hide it by perjury (Vol 16, p 247, ll 1-8, p 251, I 26, p 252, I 24, 
P 255, 11 8-18, p 265, etc ) In view of this state of the evidence, what the 
court said was that so long as the "bare possibility” remained that Dr Das 
Gupta had gnen this medicine to the plaintiff "like a quack” and got 
frightened at the result, it could not find that he had done it "wilfulh” 
to cause death (Vol 18, p 353, ll 14-16) Whether this really amounts to 
a finding ogaiiist conspiracy, as Mr Chaudhun contends, is more than 
doubtful it IS one thing to say that the court cannot find there was 
conspiracy, and it is quite a different matter to hold that there was none 
A positne finding, such as would rule out the existence of a conspiracy, 
IS something very different from a statement yyliich is on the face of it of 
a negatiye character, merely expressing the inability of the court to hold 
conspiracy as definitely established As it is, the learned judge does no 
more than say that on the evidence he could not find conspiracy ns a fact, 
not that the cyidcnce established the contrarj’ Suffice it to point out tliat 
III the yery next sentence he goes on to state that he must find "that the 
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irritant was arsenic as there was nothing else, and nothing else explains 
the symptoms that appeared the next morning ” {Vol 18, p 353^ II 15-17) 

Mr Chaudhuri made a great point of the fact that there was no 
conspiracy to poison pleaded in the plaint, and he contended, therefore, 
• that not only could the court not come to a finding against his clients on 
the question, but it should have shut out all evidence of conspiracy This, 
agam, is a contention which to my mmd has no merit in it for, I am not 
aware of any rule' of pleadmg which required the plaintiff to set out any 
part of his evidence in the plaint He made a definite allegation of 
poisonmg in his pleading, and this in my opinion was quite sufficient, and 
undoubtedly entitled him to give evidence of facts from which conspiracy 
could be mferred The relevancy of these facts lay m this that they had 
an important bearing on the question of the subsequent conduct of the 
parties concerned m attempting to conceal the real cause which had 
produced the condition of apparent death of the second Kumar 

In this court Mr B C Chatterjee stated to us quite early in the course 
of his arguments that his definite case was that on the evidence there 
could be no room for any theory of accidental administration of poison, 
and m my opmion there is nothmg in the judgment of the trial court which 
might be supposed to contradict such a case, if it could be established 


FINDINGS 'ON DARJEELING CHAPTER-HOW FAR 
BASED ON IDENTITY 
' . 

As I have said before, the court below has found in favour of the 
plaintiff on all material points in the Darjeeling chapter, but in dealing 
with the various questions which anse out of the contentions of the parties 
in this connection, it will be necessary to bear in rmnd the criticism which 
Mr Chaudhun repeated before us with unwearied insistence that the learned 
judge did not make any independent examination of the relevant evidence 
on these pomts and came to no independent findings thereon His con- 
clusions, it was said, were in the last analysis based on his find i n gs already 
arrived at on the question of identity It will be seen that this betrays a 
complete misapprehension of the judgment As will appear in connection 
With each of the topics to be dealt with, there is really no basis for suggesting 
that the method followed by the judge is not to arrive at a ; straight 
conclusion of fact on the evidence on any particular point, but merely to 
state some of the difficulties m the plaintiff’s way and then to avoid a 
conclusion by saymg that whatever the evidence on the defendants’ side and 
whatever the improbabilities in the plaintiff’s story, they do not displace the 
identity already found 

Mr Chaudhuri fastened upon a number of passages he picked out from 
the judgment which, taken out of their settmg and read as isolated state- 
ments, might perhaps lend some support to his contention, but such support 
IS no more than plausible, and it is really a travesty of the judgment to 
found on these and suggest that the learned judge deduced every finding 
of his on death and cremation ultimately from identity It is just as well 
to refer to these passages, and consider their real import in conneefion with 
the five mam questions formulated by Mr Chaudhun (The references 
hereunder are all to Vol 18 of the paper-book) 
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' APPELLANTS’ GENERAL CRITICISM CONSIDERED 

I On the first question — ^real death or only apparent death— 
Mr Chaudhnri quotes the followung passage as if the learned judge’s 
conclusion on this point -rfas expressed therein — 

“The fact that the body was left at the sasan (cremation ground) 
during the rain and disappeared, is no proof that it was alive, and 
the real proof is that the plaintiff is the same man’’ (p 394, 
ll 10-12} 

And further on — 

“Nobody will accept this evidence, or accept it as proof of identitj', 
if it v.ere not otherwise proved, but granted the identity, there 
would be no reason to reject it’’ (ibid, ll 18-21) 

All this, it will be observed, was said by the learned judge, not m 
coniir-^'^n with the question of death or apparent death, but wi th ref^nce 
to the plaintiff’s storj of rescue, and if anything, the "fir st eSfact' really 
puts the case lerj' much against the plaintiff What the learned judge 
means to say is that the plaintiff has got to prove that the body, “was 
alive’’, but he cannot discharge this onus merely by showing that the body 
had disappeared from the sasan he must furtlier prove that he was the 
man whose bodj had so disappeared It could doubtless be said that this 
furtlier proof was furnished by the evidence of identity, which the learned 
judge had already accepted and W’hich, if^ accepted, would make it 
^ unnecessary to go into the evidence of rescue and of the plaintiff’s life as 
a sannjasi after rescue All the same the learned judge says he must still 
, take the evidence given to prove rescue and the sequel until the plamtifi’s 
appearance at Dacca The last extract merely points out that this evidence 
IS quite consistent with the conclusion already reached on the question of 
identitv, not that, having regard to the unusual chaiacter of the story, this 
evidence will be accepted as proof of identity The learned judge makes 
this quite clear later on where, referring to the evidence of the rescuing 
sadhu Darsaii Das, he says, ' 

“It can no more prove the identitv than the testimony of manj of 
the numerous witnesses on the plaintiff’s side unchecked by facts 
resting on nobodv’s credibilitj’ alone But given the identity, other- 
wise proved, the account is clear and consistent, and unshaken bj 
cross-e\amination’’ {p 394, ll 30-34), 

and again — 

“His account reads like a fairv' tale, and if the plaintiff needed it to 
establish his ideiititj, he would fail, for it can no more be found 
on tins testimonv than it can be found upon his testimony that he 
IS the Kumar” {p 396, ll 22-25) 

111 other words, the learned judge accepts the storv of rescue as corroborated 
bv the evidence of identitv 

II With refeicnce to the second question— the hour of death— 
Itir Chaiidliuii refers to two passages, in which he concedes that the learned 
judge does make a “sort of attempt” to come to an independent finding 
that death took place at dusk — 

(i) ‘Tor, indisputable facts point to and establish, that the Second 
Kumar ‘died’ or was taken as dead at between 7 and 8 pm on 
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: the 8th May That is established by the following, not one of 

them, but all taken together” {p. 355, ll 18-21) 

(«) “ ' i if the body of the Kumar was taken there (t e , 

to the sasan) that night, as it mupt have been, if he had died 
at about du^k" {p 376, ll 17-18) 

\ 

It IS difficult to see' how from these passages any one can reasonably contend 
■that the finding as to the hour of death was not based on a consideration 
of the e-vidence Mr Chaudhuri’s specific complaint is that the learned 
judge did not refer to the evidence of Bibhabati Devi or to the documentary 
evidence of the defendants on the point This is wholly incorrect (see, 
for instance, page 362, ll 35 et seq where the defendants’ oral evidence 
IS considered)^ and is admittedly so with reference' to the documentary 
evidence, winch, Mr Chaudhuri could not deny, is dealt with at p 393 of 
the judgment, where the learned judge after stating 'the facts appearing 
m defendapts’ evidence says, — i 

‘‘All these facts are swept away by the facts I gave, which show 
that the apparent death was at night, and the body was taken out 
at night” (p 393, ll ^ 35-36) 

Instead of quoting these Imes which express the learned judge’s view 
regarding the documentary evidence, Mr Chaudhuri relies only on the 
opening sentence of the next paragraph in which he summarises his general 
conclusion on tins part of the case as a whole — 

" '“My conclusion on this topic is lihat nothing repeals the conclusion 
touching the identity of the plaintiff with the second Kumar” 
ip ' 393, ll 37-38) 

This, to my mind, amounts to a defimte finding' of the learned judge that 
he does not accept the defendants’ case regarding death and cremation 
Tiy which they sought to demohsh the plaintiff’s claim to identity 

Mr Chaudhuri tried to present the learned judge's Ime of reasoning 
on this question' in his own charactenstic way the argument, he said, 
seemed to be this — ^that since the plamtiff was, the same man he must have 
escaped cremation, and he could have escaped cremation only if he was 
taken to the < sasan at night on the 8th May, and that he could not have 
been taken lhei;e then, unless the apparent death had taken place at dusk, 
and that eigo the apparent death took place at dusk With all respect to 
•Mr Chaudhun, this is a gross caricature of the learned judge’s hne of 
argument which he might have been spared 

III On the third question — the evening probession and failure of the 
‘Cremation — ^Mr Chaudhun first quotes the following passages ' — ' 

(j) “The real ^test of the evidence touching ' this part of the enquiry 
is the hour of death, but of the ’witnesses who joined the funeral 
procession at night, or saw it pass, one (that is, one of these 
witnesses) might well rest on his own credibility, and another 
(is) almost as good as he” {p 364, ll 27-30) 

(it) Then agam — 

‘‘This account, however consistent, will sound hke a tale Its 
real secunty is the "death” at dusk, and the fact that the body 
, was taken to the sasan that night This last fact might well 
rest upon the fact of death at dusk alone, or this coupled with 
the evidence of Padmim Babu , but there is besides other 
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evidence of people who had seen the procession pass at night 
etc ” (p 366, ll 20 et seq ) 

How these two extracts at all support ilr Chaudhuri’s criticism is 
more than I can comprehend 

The first question was whether the Kumar’s body was taken out to 
the sasan in the evening as alleged by the plamtifi, and the second, whether 
the body was then cremated It is evident that the whole of the plaintiff’s 
story would be wiped out, if the supposed death had not taken place at 
dusk, and this is all that the learned judge meant by saying that the real 
test of the evidence touching this part of the inquiry was the hour of death 
This did not mean that he was not going to consider the positive evidence 
given by the plaintiff regarding the evenmg procession or the failure of 
the evening cremation, but intended to rest his finding merely on the fact 
of "death” havmg taken place at dusk In point of fact, as the judgment 
will show, he did consider and accept the evidence of the plaintiff’s witnesses 
who say that they joined the funeral procession at mght and went to the 
burning ground, among whom he specially mentioned tyio, vtz , Padmmi 
Mohan Neogy, P W 6S5 (Vol 8, pp 249-255) and Chandra Singh, P W 968 
(Vol II, pp 84-94) He also considered "other evidence”, including the 
testimony of persons who had seen the procession pass at night, and it is 
these witnesses whose evidence he does not give in detail, but accepts all 
the same, though in doing so he makes a remark which, if anjdihing, only 
shows his fairness, but which is seized upon by Mr Chaudhuri as showing 
that ultimately death at dusk remained the only ground in support of the 
finding on the third question The remark is this —"They would not be 
believed if death at dusk was not a fact, and if that was a fact, there would 
be no reason to disbelieve them” (p 366, ll 37-38) The witnesses of whom 
this IS said are specifically mentioned by the learned judge— P W 940,. 
Ranjit Shingh {Vol 10, pp 379-382 ) , P W 963, Indra Smgh Satri (Vol Ih 
pp 49-52), PW 966, Dhanjit (Vol II, pp 6I-64) , PW 978, I/al Chand 
(Vol II, pp 237-240), PW 980, Mahammad Ashraf Alam (Vol II, pp 246- 
251 ) , and P W 983, Santa Bir Slung (Vol II, pp 259-263) None of these 
witnesses are among those who accompanied the procession to the sasan 
(Vol 18, pp 365-366) 

IV As regards the fourth question — ^the burning of a substituted dead 
body on the 9th Maj — ^Mr Chaudhun says that the learned judge is most 
direct in his reliance on identitj, and quotes the following observations 
from the judgment — 

"The extreme improbability of this case is obvious, and its real 
answer is the identity of the plaintiff, and the fact, apart from this 
identitj, that 'death' had occurred at a little after dusk and the 
bod} taken out at night, and that body never cremated But the 
CMdence on this point must be dealt with on the footing as if these 
facts ha\e not been found” (p 377, U 23-28) 

Here, again, one is at a loss to appreciate the point of Mr Cliaudhnn’s 
comment It is doubtless admitted by tlie plaintifi that a body, not that 
of the second Kumar, was taken out in the procession on the morning of 
the 9th Mai, and it also remains a fact that the plaintiff has not been 
able to adduce anj evidence as to whose bod} it w’as, or how it had been 
procured, or that it was not the body of the Kumar But as I have 
endeai oared to explain in an earlier part of this judgment, this part of 
the plaintiff's case need not necessanh rest on positiie evidence that the 
bod} was not that of the second Kumar, but may be held to follow as a 
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legitimate inference from other facts— death at dusk, attempted cremation 
in the evening and its failure, coupled with the fact that the body was not 
taken back to the house during the night The plaintiff’s story of a 
substituted body is no doubt on the face, of it an improbable one, as is 
frankly stated by the learned judge himself, but the mere fact that it is 
improbable need not stamp it with falsity In the passage which 
Mr Chaudhun quotes the learned judge does not profess to meet the case 
of “extreme improbability” by reference only to identity as a proved fact, 
but expressly mentions other 'facts, which apart from identity would in his 
opinion constitute a complete answer All the same, although the learned 
judge defimtely found the other facts as well as identity fully established 
on mdependent evidence, he still proposed to examine such evidence as was 
on the record regardjng the bummg of a substituted body on the footmg 
as if those facts had not been found It is surprising that mstead of 
acknowledging the obvious fairness of the learned judge in so dealing with 
the matter, learned counsel for the defendants should find in this a ground 
for an unmerited attack The “evidence on the point” which 'the learned 
judge says he proposed to consider is mter aha the evidence on the 
plamtiff’s side regarding the suspicious circumstances attending the mornmg 
procession and the mornmg cremation, the evidence of Dr Pran Kiishna 
Acharyya, and Satyendra’s statement m cross-exammation that it was not 
his case that the body of the second Kumar was taken away m the evenmg, 
brought back and taken out again, next morning (Pol 16, p 540, ll 35-40), 

A further passage from the judgment which Mr Chaudhun quotes in 
this connection is this — 

“If the identity has been proved with mathematical certainty, it 
cannot be displaced by the cremation m the morning of a substituted 
body^ Everybody appreaates its extreme improbability, but it cannot 
displace the identity” {p 393, I 44— p 394, I, 3) 

Quite charactenstically, again, in quoting this passage Mr Chaudhuri 
leaves out the , words which follow immediately after— "and the facts 
connected with it, and the lies told about it — ^Kasiswan Devi and her 
alleged part m it and the rites and all the rest — and the fact that less than 
10 days after the declaration of identity by the plaintiff Satya Babu goes to 
Darjeeling to pm the witnesses down, show that it was not a normal funeral 
at all” 394, ll 3-7) 

I have no hesitation whatever m rejecting Mr Chaudhun’s contention 
that the sole ground of the learned ’judge’s conclusion on this part of the 
case IS identity, and that, to quote Mr Chaudhun’s words, “the judge omits- 
altogether to consider the improbabihties and the proper effect of his own. 
finding that there was no conspiracy and no dehberate poisoning”, — this last, 
by the way, as I have already shown, not bemg his real finding at all 

V As regards the fifth question— that of rescue and the plamtiff’s life 
with the sannyasis — ^Mr Chaudhun rehes on certain passages already dealt 
with m connection with his first question, and quotes two further extracts 
from the judgment where the learned judge deals with the story of the 
plamtiff’s wanderings 

On this question of rescue and after, it may perhaps be argued with 
some show of reason that the learned judge relies to some extent on 
identity what he says is that the evidence on these points could not be 
relied on in proof of identity, but if identity was otherwise estabhshed, the 
story became quite acceptable 
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This IS ■nhat he says . — 

"The account that the plaintiff gives of this penod of his life rests 
on his testimony and that of Darsan Das (P T7 991, Vol II, 
pp 378-422), hut it discloses nothing that shakes the conclusion other- 
v'lse reached, and not on the strength of this account that he is the 
same man as the Kumar” {p 398, ll 22-2S) 

Again, in conclusion — 

"ilr Chaudhuri reasonably asked why it should be supposed that in 
the plaintiff’s case unusual features occurred The answer is that 
from Darjeeling to this pomt the enquiry is not to establish identity, 
but to see if anything excludes it, the identity being established ^ 
other facts If that is proved, there is nothing from Darjeeling to 
his arrival at Dacca that would shake the conclusion, and given the 
identity, there will be no reason to reject it on the ground that it 
inv olves a breach of a law of nature It involves no such breach ” 
(p 402, ll 23-30) 

These last observations were made with special reference to the 
defendants’ arguments against the plaintiff’s story of loss of memory, but 
Jlr Chaudhuri had to admit before us that he could not maintam the view 
that the plaintili’s case on this head must be rejected merely because it did 
not happen to correspond to any recorded case of abnormal psychologj', be 
it amnesia or double personality or a case of any other type 

Having read and re-read the judgment with the closest attention in the 
light of Mr Chaudhun’s criticisms, I feel bound to say that it is absolutelv 
futile to contend, as he did, that on none of the points concerning the events 
at Darjeeling and after, was there any independent finding on the evidence 
and tlie probabilities Mr Chaudhuri permitted himself a fling at the judge 
in rather picturesque language "The judge”, he said, "toils with his 
problem through nmetj-four weary pages like Sisyphus with his stone, and 
one finds it rolling down every time back upon identitj” Ko wonder, this 
drew forth from Mr Chatterjee the retort that Sisyphus in this figure of 
speech was not the learned judge, but learned counsel for the defendants 
who was conlinuallv rolling down to the pomt of identity from the hill-top, 
where the learned judge had quite safely landed his stone 

Mr Chaudhuri, I may mention, avoided reading the judgment as a whole 
but placed excerpts onlj, thereby convevmg to the court, at any rate to 
me, a wrong perspective altogether w'hjch had to be corrected later It is 
this failure to lake a complete and comprehensive view of the judgment that 
seems to me to he at the bottom of much of the criticism which 'has been 
directed against it Looking at the judgment as a whole, it is not indeed 
difficult to follow the scheme which it adopts in dealing with the broad 
aspects of the case 


SCHEME OF THE JUDGMENT 

The learned judge starts bj sajnng that the main question is whetlier 
the plaintiff is the second Kumar, and he takes up the issue of identitv first 
He might perhaps have begun with the question of death and cremation, and 
it mav be that if he came to a finding on this question in favour of the 
defendants, that might have meant an end of Uie plaintiff’s case But equallv 
niav it be said that a decision in the plaintiff’s favour on the issue of 
identitv ought to be an end of the defendants’ case The fact remains that 
the learned judge has dealt with identitv first, and he gives his reasons. 
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right or wrong, for his conclusion that the plaintiff is the Kumar He 
examines the grounds on which identity may be established He takes up 
first what he describes as the direct evidence of identity on the plaintifi’s 
^ide {Vol 18, pp I24-1S7) this consists mainly of evidence of recognition by 
near relations and others which he holds to be honest, followed by long and 
intimate association with the family without producing any disillusionment. 
He considers also the direct evidence given by the defendants for the 
purpose of negativing identity, which lie finds himself unable to accept 
(ibid, pp 157-183) He next examines the points of physical similarity or 
dissimilarity urged on one ^ide or the other, and is convinced by the marks 
of identity— the "rocks”, as he' calls therd, in the “morass” of evidence — 
vhich, he says, in their collocation can tlever occur in a second individual 
pp 183-252) The learned ]udge is not, however, content to rest his 
lonclusion on these facts alone he checks and tests them by reference to 
)ther facts which might conceivably provide a check and a test 

To this end he first turns to explore the mind of the plaintiff to see if 
t is at all different from that of the second Kumar as it might have been, 
[ he were alive to-day, and finds it is not (ibid, pp 255-278) This is not all * 
le then proceeds to apply the test of literacy and hand-wnting (ibid, 
p 278-304), and holds that the plaintiff satisfies this test. Still another 
uestion iie thinks he must consider— whether the plamtiff is a Bengalee or 
lot, and his r answer is m favour of, the plaintiff (ibid, pp 402-422) This he 
eserves. to the last as the more convement course to be dealt with along 
nth the question of the Punjab enquiry But the crowning and most 
ecisive test which he holds the plamtiff must survive m order that identity 
lay be placed on an unshakeable basis is death and cremation, and to this 
3sue he, therefore, addresses himself with an open mmd, — considering the 
vidence, as I think, entirely on its merits with a view to see if it yields a 
esult consistent with identity or m contradiction thereto, and not, as 
Ir Chaudhuri supposes, twisting, torMnng or suppressing the evidence in 
order to extract from it a conclusion m conformity with his pre-conceived 
' views on the question of identity 

; That takes the learned judge to the Darjeeling chapter, and on every 
, one of the topics arising in connection with it, he examines the evidence on 
either side, tries to appraise it at its proper value according to his lights, 
and then finally comes to his conclusions In deahng with this chapter, 

' what he does is this he first goes mto the question of the nature of the 
illness IS it a fact that the Kumar died of bihary colic, as suggested by the 
defendants, or is it a fact that he developed symptoms of arsenic poisomng, 

' as the plaintiff alleges? Theii he takes up the question of hour of death, 

' because he considers death at dusk to be the crux of the plaintiff’s case, and 
finds in favour of the plaintiff ’ Then comes the question about the funeral 
' procession, and on the evidence he holds that a procession left the house 
the same evening about 9 pm But this . is not enough there still remams 
the question as to whether it was followed by a successful cremation, and he 
takes up this point, and rightly or wrongly, comes to the conclusion that 
the cremation failed 

The next question he takes up is that of the morning cremation which is 
, a very important part of the case, particularly as a morning cremation is 
admitted by the plaintiff On this topic, there is the defendants’ positive 
I evidence that the body which was taken out was that of the Kumar On the 
j other hand, there is the plaintiff’s evidence, but this evidence falls short of 
^ establishing affirmatively that the body was not that of the Kumar * there 
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are, however, certain suspicious circumstances from winch the court is asked 
to draw an inference to that efiect, these circumstances being that the face 
was covered up and the funeral was not a normal funeral The court has got 
to set this against the defendants' positive evidence, as it has also to set 
against the plaintiff the improbability inherent m his story— that of another 
body bemg procured and substituted in the course of the night 

This at once raises the question, whether this improbability is so over- 
whelming that the plaintiff’s story must be rejected out of hand on this 
ground The learned judge thinks not, for he holds that there are certain 
facts, apart from identity, already established which according to him, in 
their cumulative effect, tend to ovemde such improbability 

He finally proceeds to deal with the question of the alleged rescue of the 
plaintiff bj a party of sannyasts at the "cremation ground and traces the 
history of his wanderings till he amves at Buckland Bund in December, 1920 
or January, 1921 

To my mind, there can be no doubt tliat this in broad outline is the 
scheme of the judgment, but whether any particular link in the learned 
judge’s chain of reasoning is sound or not, nothing is gained by mis- 
representing Ins method of treatment or the tenor of liis judgment As the 
evidence comes to be examined, it should appear if there was really any 
justification for the attempt so sedulously made by Mr Chaudhun to reduce 
the learned judge’s mode of handling the case to the point of absurdity 

Before dealing with the evidence of the second Kumar’s illness, which 
IS the first in the list of questions to be considered in the Darjeeling chapter, 
it will be helpful to set out a number of documents to which frequent 
reference will be necessary They are— 

I a set of telegrams which appear to have been sent from Darjeeling 
to Bara Kumar at Jaidebpur about the second Kumar’s illness, 
and 

II a number of prescriptions made at the time at Darjeeling for the 
second Kumar 


I TELEGRAMS 

In all, seven telegrams from Darjeehiig ha\e been produced, three of the 
6th, one of the 7th and three of the 8th Ma\', 1909 five of these were sent 
through the Railway and two were Indian Telegraph messages sent from the 
Darjeeling Post and Telegraph Oflice The telegrams, it will be remembered, 
were among the papers which were sent to Sarajubala De\i by Needham in 
April, 1917 {Vol II, p 74) and W’cre afterwards sent on bj her to Lindsaj in 
pursuance of Ins requisition of the 27tli October, 1921 {Ex 55, Vol II, p 355) 
Sarajubala retained copies of the documents which she filed before tlie 
Coniinissioner (Vol 3, p 72, U 6-10), and copies of these telegrams ha\e 
been marked as exhibits on behalf of the plaintiff on the admission of the 
defendants, the defendants producing the originals It is somewhat remark- 
able that none of the telegrams was sent bj Satjendra, but the sender was 
either Miikunda Gum, Pniate Secretary of the second Kumar, or Cabral, or 
Dr Ashutosh Das Gupta Satjendra admits, howcicr, that he had seen to 
the despatch of these messages {Vol 16, p 465, ll 13-21) 
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The telegrams m order of despatch were as follows, the addressee in 
Ktach case bemg Bara Kumar — 


J Sender 

Hour of despatch 
How sent 
Message 


2 Sender 

Hour of despatch 
How sent 
Message 


3 Sender 

Hour of despatch 
How sent 
Message 


4 Sender 

Hour of despatch 
How sent 
Message 


~5 Sender 

Hour of despatch 
How sent 
Message 


>6 Sender 

Hour of despatch 
How sent 
-Message 


6iH May, 1909 

... Mukunda 
. 10 AM 

Railway 

“Last night Kumar had fever below 
99 No anxiety No fever now 
Kmdly wire health ” (Ex 261, 
Vol 1, p 296, original maiked 
Bx 261 (a)) 

Cabral 
6-45 PM 
Railway 

“Kumar attacked fever yesterday with 
severe stomach pam Civil Surgeon 
attending ” {Ex 223, Vol I, 
' p 294) 

i 

Mukunda 

6- 55 PM 

. Indian Telegraphs 

“Fever abdominal pam lasted two 
hours Now remission No anxiety 
No fear of recurring ” [Ex 224, 
Vol I, p 301) 

7th May, 1909 

Mukunda 

7- 10 AM 
Railway 

"Kumar hid good sleep last night 
No fever No pain " [Ex 282, 
Vol I, p 297, original marked 
Ex 282(0)) 

4 

8th May, 1909 

Dr Ashutosh Das Gupta 
7-20 AM 

Indian Telegraphs 

"Had fever shght pam yesterday 
Now normal No anxiety ” [Ex 225, 
Vol I, p 302) 

Mukunda 
11-15 AM 
Railway 

“No fever slight pains vomitmg 
tendency Civil Surgeon attending 
No anxiety Coming giving nee 
Wire 1,000 passage ” [Ex 221, 
Vol I, p 298, original marked 
Ex 221(a) ) 
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7 Sender 

Hour of despatch 
How sent 
Message 


Mnkunda 
3-10 P M 


Railway 

"Kumar is senously ill Frequent 
watery motions with blood Come 
sharp ” (Ex 222, Vol I, p 300) 


TatGRAM FROM BARA KuAUR (8TH SIaV) 

8 Sender Bara Kumar 

Hour of despatch 4-45 pm 

Message , “Very anxious Wire condition very 

often Treat with best medical 
help Wire immediately present 
condition ” (Ex 260, Vol I, p 299) 


The plaintiff has examined one Niranjan Roy, P W 982 (Vol 11, 
pp 255-258), who was a signaller at the Jaidebpur Railway Station in Ma}, 1909 
and speaks to some of the telegrams which were received by him during his 
hours of duty, 6am to 6 p m He explains the code words mdicatmg the 
hour of despatch as well as the nature of the message the telegrams marked 
Exs 222-225 being all urgent This witness states that at Jaidebpur 
telegrams came by two systems, Railway and Postal Telegrams received at 
the Railway Station were despatched immediately by a messenger, but at 
the Post Office receipt and delivery of telegrams would take place only during 
office hours mentioned in the Telegraph Guide The particulars of the 
telegrams given above have been verified from the ongmals and are accepted 
as correct by both parties 


H PRESCRIPTIONS 

Six prescriptions in all have been produced, one of the 6th Maj, one of 
the 7th, and four of the 8th Of these, that of the 6th and two of the 
8tli May were by Calvert, and the other two of the 8th are by Dr Nibaran 
Chandra Sen, while the remaining prescnpbon, the only one of the 7th Blay, 
purports to be by Dr Asliutosh Das Gupta The originals of none of tliese 
prescriptions are forthcoming, but certified copies iiere put m which were 
obtained from the record of the Defamation Case, in which the originals 
appear to hai e been produced Both sides have accepted these copies as correct, 
and it IS admitted by Dr Ashutosh Das Gupta, D W 365, that these W’cre all 
the prescriptions made for the second Kumar during his illness at Darjeeling 
(Vol 16, p 268, I 26) This witness had preiiously deposed about the 
Kumar’s illness not onh twice in the Defamation Case in which he was the 
complainant, but also in a group of Title suits of 1921 instituted bj the 
Bhow'al Raj which ha\e been collectiveh referred to as the Snpur case, and 
111 which it appears a plea of defect of party w'as taken on the ground of the 
second Kumar not liaMng been joined, leading to the raising of an issue, 
though afterwards expunged, invohing the question of ideiiliti of the 
plaintiff Dr Das Gupta’s statements in tliese cases were put to him in 
cross-examination in the present suit and have been marked as exhibits 
(Siipur casc—n\s 391-394(20), Vol HI. pp 19-24, DcjamaUon Case- 
Ex 460, Vol 11, pp 375 - 397 ) He admits that he had seen the prescriptions 
at the time he was prcMOUsh deposing (T’of 16, p 260, 11 12-13 atid ! 32), 
and he had also rend them as well as the telegrams and Ins former 
dejiositions before he ga\e his eiidence at this tnal (ibid, p 24S, U S-W, 
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p 254, ll 23-24) At one stage he no doubt suggested that his present 
evidence was better, as his memory was now refreshed by the telegrams and 
prescriptions, implying that he had not seen them on the previous occasions 
(ibid, p 253, ll 22-23, p 254, ll 26-29, p 256, I 10, p 260, ll 37-38), but 
diis was a position from which he was quickly forced to retire (5ec 
judgment, Vol 18, p 326, ll 1-9) 

It IS significant that though the defendants put to Calvert an inter- 
rogatory [Intenogatoiy No 10, Vol 2, p 202, ll 6-8) askmg if he 
remembered having prescribed any medicine to the second Kumar, and if so, 
for what disease, they did not apparently want him to refer to any of the 
prescriptions, not even to the three he had made A note was added to the 
interrogatory merely to the effect that the witness might, if he liked, refresh 
his memory by the death certificate and the letter of condolence In his 
answer Calvert stated that he had seen copies of prescriptions which he 
recognised as prescriptions he was m the habit of giving for stomachic 
troubles But he found it difficult to say if these would be consistent witli 
the treatment of the second Kumar for his last illness they might be 
suitable for "interval treatment”, but not for the attack itself [Vol 2, 
p 204, ll 10-19) In cross-examination he made it clear that all that he was 
shown by the defendants’ solicitor before giving his deposition were copies 
of his own prescriptions, which were marked Z 1, Z 2 and Z 3 for 
identification (ibid, p 211, ll 1-16) Copies of other prescriptions were also put 
to him in cross-examination by the plamtifi, and marked A 1, A 2, A3, A 4, 
AS (ibid, p 216) 

The prescriptions, which were all dispensed by a local firm of pharma- 
ceutical chemists. Smith Stamstreet & Co, may now be set out — 

6th May, 1909 
[Only one prescription) 

1 PiescnpUon — by Calvert 

51, Vol I, pp 273-274 

Same as Z 1 shown to Calvei t, Bx 433, ibid , p 275 

Dniggtsts’ serial number— 341213 

(i) Re— 

Spt Amon Aromat 
Sodi Bicarb 
Tmct Card Co 
Spt Chloroform * 

Aqua Cinamon 
Mft — mixt 

3 1 — One mark every 2 hours 

(ii) Re~ 

I/int Opii 

For external application 

7th May, 1909 
[Only one presaiptwn) 

2 Prcscnption—by Di. Ashufosh Das Gupta. 

Ex 51 [a), Vol I, p 277 

Same as A 5 shown to Calveit, Ex 427[d), ibid , p 293 

Druggists' scMot mmbei—3430. 


ad 


3 lu 
? 1 
3 VI 
3 iss 
?vi 




6 
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Re- 

Qumine Sulph Gr iv 

Alom Gr 

Ext Nux Vomica Gr 

Euonynlin Gr i 

Acid Arsimor (Arsemus) Gr 1/100 

Ext Gent Grs 

Mft Pill (silver) 


1 TDS PC 

This ts the only presaiptton containing ai sente and will be leferied to 
as the Arsenic prescription 

N B— In the copy shown to Calvert {A 5), Ev 427 (d), Vol I, p 293, 
occur the words "Send 23’*, which are not to be found in the 
copy, Ex 51(a) at p 277 

8tli May, 1909 
(Four piescriptions) 

3 Prescription — by Calveit 
Ex 51 (e), Vol I, p 285 

Same as Z 2 shown to Calvert, Ex 433(a), ibid , p 287 
Druggists" serial number — 3439 

Re- 

Mag carb 
Sodi bicarb 
Bismuth Carb 

Pulv Tragacanth Co aa 

Oil cajuputi 

Aqua menth pip ad 

TDS 

4 Prescription— by Dr Nibaian Chandra Sen 

Ex 51(b), Vol I, p 279 
Druggists" serial number— 3440 J I 

(0 Re- 

Sodi Citrate 

Aqua Stenlised ad 

3 1 with milk as directed 

0 

Same as A 1 shown to Calveit, Ex 
(li) Rc- 

Glycerine pepsm 1 

As directed 

Same as A 2 shown to Calvert, Ex 427(a), ibid , p 290 

(ill) Re- 

Pap Ponder fresh 
(iv) Rc— 

Atropia Tab 
Strveh Tab 
Digitahn Tab 
Ether Pure 
Morphia Tab 


Gr 1/100 
Gr 1/30 
Gr 1/100 
Jj oz 
Gr y. 


? 1 
m XU 
1 VI 


5 1 
5 M 


427, ibid, p 289 
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This last prescription has been lef erred to by Mr Chaudhurl as 
the "Armoury", but as the learned judge points out, it is not really 
a prescnption, but merely a requisition for a number of standard 
drugs m tabloid form and a little pure ether [Vol 18, p 342, ll 6 
and 16) 

5 Prescription — by Calvert 
Bx 51[c), Vol I, p 281 

Same as Z 3, shown to Calvert, Ex 433 {b), tbtd , p 288 
Druggists' serial number— 344213 

[t) Re — ' 

Spt Ether 3 iv 

Spt Amon Aromat 3 iv , , , 

Aqua Camphor ad f viii 

for a dose 

(») Re — 

Ext opii 
Belladonna 

Saponis ad Gr ^ ' 

Mft Pill send 6 such’ 

1 TDS 

6 Piescnptton—by Dr Nibaran Chandra Sen 

Ex 51{d), Vol I, p 283 
Druggists’ serial number— 344415 

(t) Re- 

' Lmt Saponis 

Sinapis Co ad f u 

To rub all over the limbs with ginger powder 
Same as A 3 shown to Calvert, Ex 427(b), tbtd, p 291 

(tt) Re — 

' Lint Chloroform 

Belladonna . ad f ii , , 

To be apphed over the stomach 
Same as A 4 shown to Calvert, Ex 427(c), tbtd , p 292 
(m) Re — 

Spongis Lelini I2"xl2" 

NB Some of the abbreviations used in the prescnptions may be 
explained — 


aa 

of each a like quantity 

ad 

up to 

f or ft 

fiat, make 

m 

mtsce, mix (thou) 

mist 

mixture 

ss 

semisse, half 

t d s 

ter die sumcndus, 
take thnce a day 

pc 

post ctbiim or ctbos, 
after food or meals 
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It will perhaps be convenient to refer to the prescriptions hereafter, not 
always by their exhibit numbers, but by their serial numbers in chronological 
order as m the list given above, with date 

The prescriptions as well as the telegrams are the only available con- 
temporaneous documentary evidence of the second Kumar’s illness, but 
obviously it can never be a satisfactory process to try and reconstruct the 
illness from the prescriptions The best evidence on the point would 
undoubtedly be that of the attending physicians who had seen the patient, 
and the defendants have actually examined two of them. Col Calvert (Vol 2, 
pp 201-224) and Dr Ashutosh Das Gupta (Vol 16, pp 240-346), the tili ng 
doctor Nibaran Chandra Sen having died Unfortunately, however. Dr Ashu- 
tosh Das Gupta was a witness who was unceremoniously abandoned b} 
defendants’ own counsel and whose evidence one has only to read to be 
convinced beyond doubt that the learned judge did not at all over-state the 

case when he said, ‘‘this doctor came before me not to tell the court frankly 

what had happened, but to hide it altogether” (Vol 18, p 325, I 44— p 326, 

I 1) As regards Calvert, he himself protested when he was asked about the 

symptoms, saying — ‘‘You ask me 21 years after the man’s death I” (Vol 2, 

p 209, ll 26-27), and agam, when asked — 

‘‘Did you prescribe any medicine for the pain in the right side of the 
abdomen when you saw the Kumar first?” 

he answered — 

"I wish to protest against questions on immaterial matters which, m 
my opinion, after I had stated clearly the facts I know I remember, 
may lead me, or confuse me, to think that I remember these small 
details after so long a lapse of time” (ibxd , p 210, ll 16-23) 

After this, one would hesitate to feel at all safe in accepting Ins eiidence 
even as regards the "details” on which he made it appear his recollection 
was better or less "confusing” 

Apparently realising the difficulty of the position, Mr Chaudhuri invited 
us to accept the evidence of Bibhabati Devi, who, as the learned judge says, 
gave a "clear-cut” account of the second Kumar’s illness Slie is 
undoubtedly a person who may be expected to remember the facts connected 
with her husband’s death, but it will be seen that the apparent strength of 
her evidence seems to constitute its real weakness 

VALUE OF PRESCRIPTIONS AS EVIDENCE 

This and other oral evidence will all have to be duly considered, but the 
prescriptions read with the telegrams are not altogether without value, for 
even if it maj not be possible to draw a "clinical picture” of the second 
Kumar’s condition from these materials, they might still be of use in testing 
the case made by either party regarding the nature and course of the illness 
From this point of vnevv, it appears to me, the plaintiff was fully justified 
in putting tlie prescriptions not only to Calvert, but to other medical witnesses 
who were called on one side or the other, such as Jlajor Thomas, D W 9 
(lol 12, pp 336-376) and Lt-Col Denham White, D \V 401 (Vol 17, 
pp 152-171) for the defendants, and Lt-Col MacGilchrist, PW SIS (Vol 9, 
pp 340-36S) and Dr Bradlev, P W 9S9 (Vol 11, pp 34S-369) for the plaintiff 
I fail indeed to see anv point in the criticism which was advanced bv 
Mr Chaudhun m this connection on the strength of certain observations of 
Jenkins, CJ, in /oral Ktuiian Dasst v Btsscssur Dull, (1911) ILR 39 Cal 
215 at pp 257-258 On the other hand, I consider it a circumstance verv 
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-much in favour of the plaintiff that he procured and put in evidence copies 
■of the prescriptions as well as of the telegrams,— yet another proof of his 
•counsel’s claim that his client was not only willing but anxious to face all 
available documents m support of his case Dr Ashutosh Das Gupta admitted 
on the Defamation Case that he used to keep copies of prescriptions, and that 
■was also his statement in the present suit [Vol 16, p 292, I 37— p 293, I 5) 
The plaintiff actually called for the prescriptions from him, but these were 
not produced {ibid, p 308, Zi 38 — p 309, I 2), and the plamtiff was conse- 
quently obliged to get the copies from elsewhere The prescnptions obviously 
could not be expected to prove arsemcal poisomng, if anything, they might 
be of help to the defendants to prove their case of biliary colic, and yet the 
•defendants would not put them to the consultant physician whom they called, 
nor to any of their other medical witnesses except to 'rebut the case made 
iby the plaintiff 


ARSENIC PRESCRIPTION 

/ 

As already stated, among the prescnptions there was only one, prescrip- 
tion No 2 of 7th May {E'X 51 (a) ), which contained arsemc, and that in a 
very small dose, 1/ 100th of a gram, as against the lethal dose which is 
generally taken to be two grains (P W 815, MacGilchrist, Vol 9, p 343, ll 9-10, 
and PW 989, Bradley, Vol 11, p 361, I 9), and it is necessary to state that 
it IS not the plaintiff’s case that the arsenic which got into the system of 
the Kumar and produced the symptoms of this form of poisoning must have 
been conveyed through this source, though this was the basis assumed by 
the defendants in their' examination of their medical witnesses with reference 
to this prescription Thus, for mstance, to Major Thomas, D W 9, they put 
tlie case thus — 

"Q — ^If these pills in Ex 51 (a) were given m accordance with the 
directions contained in the prescription, would they have caused 
any symptoms of arsenical poisoning? 

A —No One pill three times a day, no 

Q — ^Assuming that the second Kumar had cohc pain on the 5th 
May and again on the 6th and his stomach was m an irritable 
condition, would the admmistration of three of these pills 
according to the direction in the prescription bring about 
symptoms of arsemcal poisoning? 

A — ^No I don’t thmk so 

Q — ^Assuming that 3 of these pills were given trussed up in solution, 
were they likely to cause symptoms of arsemcal poisoning? 

i4— No 

Quinine sulphate is extremely bitter Aloin and nux vomica 
are intensely bitter Aloe is proverbially bitter Arsenic is taste- 
less practically - Euonymm is very bitter also 

Q — If 12 of these pills were trussed up together m solution and given 
to the patient, what would happen? 

A — ^He would, it is practically certain, vomit the whole lot up 

2 -Why? 

A —Because, m the first place, these mtensely bitter and irritatmg 
drugs would in such quantities irritate even a normal stomach — 
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even 48 grams of quinine also, and secondlj", from the historj’- 
I understand that the Eumar had already shown some tendencj’- 
to vomit and that is all the more reason why this mixture should 
be rejected 

My answer would be the same — it would apply even more 
so in the case of 25 pills given all at once 

g— If 25 of these pills were trussed up together, would the patient 
show any sign of poisoning? 

A —He would show signs of strychnme poisoning, if any 

In 25 of these pills there will be nearly half a gram, 5/I2th 
of a grain, and in addition to this there would be brucine the 
effect of which will add itself to the effects of strychnme 

Assuming 12 pills were given, still more likely that the 
symptoms of strychnme poisoning would appear rather than 
arsenic, because the strychnine and arsenic would be in the same 
proportion with regard to one another 

If a poisonous dose of nux vomica was administered, the 
symptoms would be those of strychnine poisoning, viz , convul- 
sions, spasms, resemblmg tetanus The common symptom would 
be opisthotonos and that is spasmodic arching of the back 

Q — ^Within what period of the administration of such nux vomica 
would such symptoms appear? 

A —The symptoms would appear within a few minutes, 20 minutes 
at the latest 

If a lethal dose were administered, death w'ould take place 
within half an hour 

I should say that the sjmiptoms of strj clinine poisoning are- 
very dramatic, and a medical man worthy of the name would 
certainly know them There is no mistaking them for anj other 
sjTnptoffls except perliaps those of tetanus ” (Vol 12, p 338, 

' I II— p 339, I 21} 

To the same effect was the examination-in-cliief of Lt -Col Denham White, 
D W 401 {Vol 17, p 157) 

It will be obsen^ed that Major Thomas w-as practicall} not at all cross- 
examined by the plaintiff on the statement he gaie in his examination-in-chicf 
All that w'as put to him was this — 

«j2— To the question 'Arsenic is contra-indicated when gastntis or 
intestinal irritation is present’, Col Cahert said, 'I would not 
prescribe it’ [Vol 2, p 217, U 22-24) Do jou agree? 

A —I agree Personally I would not prescribe either ” (Vol 12, 
p 358, II 7-10) 

Tins show's that the plaintiff made the case that this prescription so far as 
it went appeared to exclude biharj* colic On the other hand,^ a definite 
suggestion was put to tlie witness that this might be used as a "cloak 

“Q — Do you Kvoui that in India people "wanting to poison bv arsenic 
arm themselves in the first instance with a prescription con- 
taining arsenic? 

A —1 should thiiil it very possible that they "would do that ” (ibid,, 
p 358, II 30-33) 
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Similarly, there was no cross-examination of Lt-Col Denham White by the 
plaintiff directed to showing that any piU or pills prepared according to this 
prescription might have produced the symptoms of arsenical poisoning m the 
second Kumar All that was eliated from him was that from Calvert’s 
evidence, not from the prescriptions, he formed the opinion that the case was 
one of enteritis, and in this the pills in Ex 51 A, which he called "horrible”, 
would certainly not be given (Vol 17, p 166, ll 13-15) 

In my opinion, Mr Chaudhun was not at all justified in stating, as he 
did at an early stage in his opening, that the arsenic prescription was the 
whole basis of the plaintiff’s story of poisoning This was not made the 
basis either by the plaintiff in his evidence, or by the tnal court in its 
judgment, as is clearly shown in the following remarks of the learned 
judge — 

" as though it is anybody’s case that if arsenic had got into 
the Kumar on the 7th and led to the symptoms, it must have come 
from this source Dr Thomas admits what is obvious that if any 
one were minded to poison anybody with arsenic, he would make 
or get a prescription that might serve as a cloak and (be) capable 
of explaining the symptoms which include diarrhoea and blood in 
stools and arsemc in stools ” (Vol 18, p 331, ll 32-37) 

This IS not at all inconsistent with the other' passage on which 
Mr Chaudhun relies, where the learned judge states that the “giving of 
this medicine” by Dr Ashutosh Das Gupta, meanmg thereby the givmg of 
a medicme prepared according to this prescription (Vol 18, p 353, ll Jl-IS), 
would itself be 'a circumstance of grave suspicion against him As the learned 
judge explains clearly enough, the suspicion is not necessarily that 
Dr Ashutosh Das Gupta gave the raediane to the Kumar with felonious intent 
to kill him, but only that in making the prescnption he had some nltenor 
purpose in view, and in support of this he calls attention to the evidence 
given by the witness regarihng this prescription (see foi instance, Vol 16, 
p 251, 11..8-25, p 254, I 30-^ 255, I 30, p 264, ll 18-19, p 283, ll 5-6 and 
n 15-17). 

It IS no doubt true that in their exammation-in-chief the plaintiff’s medical 
witnesses dealt with the possible effect of an over-dose of the pills in 
Ex 51 (a) on the patient, and said that m certain conditions even a thera- 
peutic dose of arsenic might cause symptoms of poisonmg (MacGilchrist, 
Vol 9, pp 342-343, and Dr Bradley. Vol 11, pp 351, 352 and p 353, ll 24-26) 
But as the learned judge points out, this evidence was given only "to 
illustrate the action the drugs” (Vol 18, p 330, ll 28-32) Col MacGilchrist 
in fact expressly stated in cross-exammation — 

"I was not told that there was an attempt to poison the patient by 
giving him a large dose of A 5”, 

meaning thereby the arsenic prescnption (Vol 9, p 354, ll 21-22) 

Again,— 

"Nobody told me that 12 of these piUs were in fact administered 
So far as my information goes, the poisoning might be due to 
accident— I have already said I had no knowledge as to whether 
it .was due to accident or otherwise There was no information that 
there was an attempt to poison the person” (ibid, p 354, ll 38-42) 



88 


BHOWAL CASE 


Dr Bradley’s evidence was not otherwise and he gave quite a reasonable 
explanation as to what would make him think of an over-dose of this 
prescription — 

‘‘Q — ^What brings over-dose in jour mind ? 

A —The picture of arsenic poisoning I mean, if I had been called 
and seen the patient in that condition and seen this prescnption, 
Ex SHa), the first question that I would ask (is) ‘How manj 
of these have 30U given him’’” {Vol 11, p 352, ll 7~11) 

To any reasonable doctor, observing the symptoms and not suspecting 
foul pla}>-, a mal-administration of this prescription would naturally be the 
first thing to occur as a likely explanation 

I may mention that on the 5th December, 1938, during Mr Chaudhun’s 
opening I distmctly asked him to state if he said that it was the plaintiff's 
case, supposing poison had been administered, that it had been done through 
some medicine prepared in accordance with this prescnption, Ex 51(a) 
Mr Chaudhuri definitely answered that that was not so In fact I suggested 
to him at the time that the prescription might have been used as a sort of 
“camouflage”, and he admitted that such a suggestion had in fact been put 
b} the plaintiff to the defendants’ medical expert Major Thomas 

It IS not really difficult to follow the plaintiff’s case on the point it is 
that the evidence unmistakably points to the Kumar having developed 
s3mploms of arsenical poisoning, and also to an overwhelmmg probability 
that the administration of the poison was deliberate, suggesting a conspiracy 
between at least two persons, Satyendranath Banerjee and Dr Ashutosli 
Das Gupta There was, however, expert medical evidence on record that 
normally the arsenic prescription, administered m medicinal doses, would 
not produce symptoms of poisoning, but it might, in particular cases, 
according to the idiosyncrasies of the patient So long as this “bare 
possibility” remained, it would doubtless be open to the defendants to explain 
aw’ay the symptoms which according to the plaintiff tlie Kumar exhibited, 
on a basis other than that of wilful attempt to poison In other words, if 
it was a criminal trial for murder, the defendants might claim the benefit 
of the doubt, and Mr Chatterjee pointed out that tins was all that the 
learned judge meant in the passage already referred to, on which 
l\Ir Chaudhuri placed so much reliance as constituting a positiie finding 
that there was no conspiracy at all — 

"But so long as the bare possibility that he (Dr Ashutosli Das Gupta) 
gave this medicine like a quack and was frightened at the result 
remains, I cannot find that he did it wilfully to cause death” (Vol 18, 
p 353, ll 13-15) 

These remarks of the learned judge, as I have said before, must be read 
along with those at p 331, ll 31 et scq It remains only to add that the 
defendants neither admitted any symptoms of poisoning, nor attempted any 
explanation such as the medical evidence might suggest in their favour 

It may perhaps be useful now to summarise and collate brieflv the 
medical evidence on the different prescriptions 

(/) Rc Prc’scnplton No 1 {6th May)— Ex 51 
(Vol I, p 273) 

There are two medicines in it 

(j) a Spt Ammonia mixture, to be taken cverv two hours 
(ll) an opium liniment for external application 
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As to (j), the doctors are practically agreed that it is a simple carminative 
inixtare for indigestioa or dyspepsia, bat will not be prescribed for acute 
biliary colic according to the defendants’ doctors, it is, however, suitable 
for intervals of remission in biliary colic, while in the opinion of the plaintiff’s 
medical witnesses, it is useless even for this purpose, if it is not wrong 
treatment altogether 

Calvert agrees that it is used in dyspepsia or mdigestion (Vol 2, p 211, 
11 18-22) , Referring to the prescriptions generally, not merely to this 
particular one, he says that in between attacks of biliary colic or remissions 
according to the seventy of the previous attack, the patient is left with an 
irritable stomach and intestines, dunng which time gastnc sedatives are 
recommended by the authonties, and the prescriptions contain samples of 
sucli sedatives (tbtd, p 215, ll 22-27) In other words, he means that this 
prescnption is suitable for “interval” treatment m biliary colic In a severe 
attack he agrees that the first step would be the administration of morphine 
lor opium, but so far as he recollects, the Kumar had only minor attacks on 
and off, finally culminatmg in his fatal seizure, which was not anticipated 
{tbid, p 219, il 10-14) 

Col, Denham White, D W 401, also states that the prescnption is suitable 
for an interval in .biliary colic Putting himself in the position of the 
attending doctor, he says that the doctor gave this medicine on the 6th May 
apparently because he saw some distension and probably constipation [Vol 17, 
p 158, ll 25-26 and ll 19-21) In cross-examination, on bemg asked, with 
reference to this and Calvert’s next prescription. Ex 5/(c) of the 8th May, 
if these are only prescribed in intervals of bihary colic, he, says “No”, and 
adds, these are “commoner garden” medicmes (tbtd, p 166, ll 31-33) 

Major Thomas, D W 9, says that it is suitable for treatment of any kmd 
■of dyspepsia including ■flatulent dyspepsia in the intervals of biliary colic, 
■but IS no good for relieving paii of biliary cohc (Vol 12, p 337, ll 15-18) 

On the plaintiff’s side, Col MacGilchrist, P W 815, says that he would 
prescribe this medicine in simple indigestion, particularly when there is 
flatulence, but not for a rcian suffering from biliary colic In biliary colic, 
when acute, he would advise hot apphcations, fomentations, hot baths, if the 
patient is equal to them, and hypodermic injection of morphia Sodium 
bicarbonate (which is an ingredient in this prescription) would be useless in 
a paroxysm durmg intermission it soothes the stomach and neutralises the 
•acids, if there be hyper-acidity, and it increases the secretion of bile What 
he would prescribe during intermissions is full diet, specially meat diet, 
which increases bile acids which have the power of dissolving gall-stones 
to some extent, and next, warm weak solution of alkalies, such as sodium 
bicarbonate or Vitchy waters or Carlsbad ■ waters, and tlurdly, exercise, 
abdominal massage (Vol 9, p 341, .11 1-25) He was pointedly asked in 
•cross-examination — 

“If a doctor prescribes Z 1, a doctor who has actually seen and 
examined the patient, as a medicine for the interval, would you call 
it a wrong treatment?” 

The answer was — , 

“Useless I would not call it wrong treatment but unnecessary In 
the interval we give medicines to prevent formation of gall-stones, but 
this medicine will cause unnecessary trouble to the patient so far as 
biliary cohc is concerned, and I call it not wrong, in the sense that 
it will cause no harm” (tbtd, p 356, I. 33 — p 357, I 5) 
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He admitted that if in tlie intenal the patient had got flatulence and 
dyspepsia, the doctor would not be wrong in prescnbing this medicme 

According to Dr Bradley, P \V 989, this is a very mild prescription for 
indigestion— a stock medicine {Vol 11, p 348, ll 23-25) Taking the two 
medicines in this prescription, he says the indications are indigestion — to 
relieve the pain of severe indigestion (ibtd, ll 30-31) As regards lnte^^al 
treatment, he says there is not much to be done, but he would restrict or 
prohibit eggs in the diet, would give warm saline dnnks, prescribe exercises 
and massage and advise the patient to go and see a surgeon in other words, 
the treatment is entirely surgical and not medical Shown this and the 
other tivo prescriptions of Calvert, he say's he would not prescribe these for 
the intervals in biliary colic, unless by coincidence the patient had 
indigestion (ibid, p 352, ll 31-37) 

As to whether indigestion or dyspepsia is caused by biliary colic. 
Dr Bradley says it is an extremely difficult question to answer loosely 
speaking, SO per cent cases of gall-stone show no such symptoms [ibid, 
p 353, ll 8-12) Col MacGilchnst says diat a man suffering from dyspepsia 
may get biliary colic, but not as an effect (Vol 9, p 357, II 13-14] He 
accepts as one-sided the statement that in biliary colic most frequently the 
development of gall-stone is preceded and accompanied by continuous or 
intermittent dyspepsia (tbtd, p 359, ll 1-6) Major Thomas has authority 
to show that one gets flatulent dyspepsia when one gets biliary colic flith 
cholecystitis,— cholecj stitis being inflammation of the gall bladders,— not that 
whenever one gets inflammation of gall bladder, biliary colic necessarily 
follows Or, as he puts it in d simpler form — “I can give an authonty to 
show that you get flatulent dyspepsia with cholecystitis, and you also get 
biliary colic with cholecystitis” (Vol. 12, p 356, ll 29-35) Col Denham White 
IS of opinion that gall-stone cannot occur without inflammation of gall-bladder, 
and there is no case of biliary colic in which there is no dyspeptic pain in 
tlie stomach [Vol 17, p 156, ll 29-36) It is perhaps not necessary to put 
the matter on a more definite basis than the learned judge has done, namely, 
that dyspepsia is often a concomitant of biliary colic, be it effect or co-effect 
of cholecystitis [Vol 18, p 324, ll 36-39) 

As to (ii), the trend of medical opinion is that this may be used to relie\e 
superficial pain of any kind anywhere 

Col Calvert admits that Lint Opii is a medicine for local pain of any' 
description and may be used to relie\e the pain of neuralgia He cannot 
say if there is any authority for using this medicine as an external application 
111 biliary colic, but he adds that the question hardly arises, as this Mas not a 
case of what treatment was necessary for the patient, but what he Mould 
accept and agree to after consultation M'llh his friends [Vol 2, p 211, ll 23-35) 
Later on, in ansMer to a suggestion that the authorities prescribe no 
medicine for painting externally in biliary colic, he says quite definitelv — 
“No Nor should I Mith a patient except in the case of refusal of hypodermic 
medication” [ibid, p 215, II 11-14). 

Jlajor Thomas admits that this is a medicine for external application for 
reliCMiig pam anmliere, including the pain of biliary colic in the abdomen, 
though he Mould prescribe for this an injection of atropine Mitli or Mithoiit 
morphia [Vol 12, p 337, ll 19-24) In cross-examination he states that Lint 
Opii IS not used iiom at all to relie\e pam, not even pain of neuralgic 
character (ibid, p 357, ll 33-35) 

Col Denham White sais that Lint Opu may be guen to relieie pam 
any M here, and if a patient refuses hypodermic injection for pam of biliary 
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colic it ‘may t>e given as a substitute, but only as a second best (Vol 17, 
p 158, I 32— p 159, I 4) 

Col MacGilcbrmt thinks that this preparation is useless in biliary colic, 
as the external application of opium leads to none of its active pnnciples 
being absorbed, such as morphia and“ other constituents Taking both the 
medicines m the prescription, Ex 51, he 'says that the Spt Ammonia mixture 
was for the stomach and the chancds are that the Opium liniment was to 
relieve pain in, the stomach (Vdl 9, p 341, I 38— p 342, I 8) He is quite 
definite that the’ liniment is not an alternative, if the patient refuses morphia 
by hypodermic injections, as this would be wasted effort there are 
alternatives, e g , morphia by the mouth, which he says might be given even 
during paroxysm ',He admits that some doctors do prescribe liniment of 
opium for pain of dny description {tbtd, p 356, U 16-2^ 

Dr Bradley would not prescribe this liniment at all 20 or 25 years ago 
when he first began to practise, it was used for massaging, for rubbmg into 
sore, painful areas, and so forth, but experience has shown it is of no use, 
it IS not absorbed Taking the two prescriptions on Ex 51, the indications 
in his opinion are mdigestion, — ^to reheve the paih of severe indigestion 
{Vol 11, p 348, ll 27-31) 

The learned trial judge, it will, be seen, has given a correct summary 
of the evidence regarding this prescription,, £» 51, in his judgment (Vol 18, 
p 328), and very fairly expressed the effect of this evidence by saying that 
while the medicines prescribed in it do not indicate biliary colic, they do not 
exclude it {tbtd, I 39) 

(2) lie Prescnptton No 2 {7th May), Ex 51(a) 

(Vol 1, p 277) 

This IS the arsenic prescription, and the only one to have, been written 
and signed by Dr Ashutosh Das Gupta, which he had to admit, but he 
protested to the end that it was not his His earlier attempt, ho^ m t e 
Defamation Case and the Snpur Case, was to make out that Calvert had come 
on the 7th May and made this prescription, but when Calvert disowned it in 
his cross-examination in the present suit, he at once changed his case and 
strenuously sought to impute it to Nibaran Chandra Sen, which, if me 
defendants’ own medical jvitnesses are to be believed, really, meant a slander 
on the professional reputation of a doctor who was then dead The desjmra e 
struggle which this witness makes in his present evidence to get round his 
former statements is mdeed a shameless exhibition of perjury which wou d 
not be believed, if it was noi a fact Suffice it to say ^ 

Without hesitation, ' and for the reasons the learned judge gives, me 

of the tnal court that Dr Ashutosh Das Gupta was the real author of t is 

prescription (Vol 18, pp 332-333) 

Be that as it may, it seems to be fairly clear on the medical evidence on 
both sides that whatever else it may be, this is not a prescnption for biliary 
colic 

It IS just as well to begm with what Dr Ashutosh Das Gupta has to say 
about at He agrees that the prescription contains "aloin” which aggrava es 
diarrhoea, if the patient suffers from itc He agrees that it cannot be given to 
® patient suffering from biliary colic or diarrhoea, but adds that it can be 
given in malana with constipation The Kumar, he first says, had bilia^ 
Colic With malana on the 6th, 7th and 8th Maj, and lie would accordmgly 
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prescribe it for him (FoJ 16, p 251, 11 S-25). A little later comes this further 
illuminating statement from him — 

"If the second Kumar had diarrhoea and biharj colic on the 7th, I 
■would not prescnbe Ex 5Ha) In diarrhoea, if he had diarrhoea, 
the prescnption was unsuitable It would do no harm It would 
aggravate diarrhoea, might have done so — there is only mild purga- 
tive there I agree tliat 'the prescription would not be given to a 
patient suffenng from biliary colic or diarrhoea’, as I said 
(Then says) — It could be given in biliary colic ‘Aloin aggravates 
diarrhoea’, I still say tliat I would not give it m diarrhoea 
If a man wanted to aggravate diarrhoea, he would give it 
Dr Calvert and Dr Nibaran Cliandra Sen certamly knew the action 
of aloin The second Kumar had gastric trouble on 6th, 7th and 
8tli May I do not know that Dr Calvert has said that he would 
not prescribe arsemc in gastritis or where intestinal irritation is 
present" (ibid, p 254, 1 30— p 255, 1 2) 

Still later, this further prevancation — 

"To Mr S P Ghose I said in effect that on the 7th Slay the Kumar 
had diarrhoea and bilian colic, pain of biliary cohc, and Dr Calvert 
relieved these by his prescription — so far as I then recollected J 
do not say this now This statement, tf I made it non’, noiild not be 
tine It would not be true as, to say one reason, I know that the 
medicine in Ex 51(a) cannot be given in diarrhoea" (ibid, p 264, 
11 18-24) 

And, then, again — 

"2 —During the pain of biliary cohc 5/ (a) cannot be giien? 

A — ^No, unless there is some other complication 

0 — Supposing a man suffering from chronic malana has tlie pain 
of biliary colic, which would you treat’ 

A — Whichet er is more acute 

The pain of biliary cohc I would call acute in such a case 

2— To tackle witli that, you cannot gne 51 (o) ’ 

A — ^No, I w ould give it if the man has malana— the fei er on w itli 
constipation Diarrhoea does not mean constipation I would not 
gne Ex 31(a) to a clironic malana patient who has diarrhoea 
and who is in tlie pain of biliary cohc 

That is the reason win ray previous statement as to treatment 
and illness on tlie 7th was wrong" (ibid, p 264, 11 26-3S) 

Purther on, he admits that he does not want to sa\ that he sought to relieve 
the Kumar’s biliary cohc on the 7th by this prescnption (ibid, P 272, 11 9-11), 
and he states later that the Kumar had biliary colic between 6 and 10 rM 
on the 7th Mar and the mediane in E-v 31 (a) was administered (ibid, 
p 2S3, 11 5-6 and II J5-J7) 

It IS not necessary to multiph further quotations from the eridence 
of this witness 

Cahert was shown this presenp^on in cross-examination and a^ked if 
it wn>5 one for chronic ferer or chronic malanal fe\er with or without 
enlargement of spleen and lirer arucmia and constipation He would ^ny 
that this was a general tonic pill, and judging from tin. amount of quinine 
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in the pill, it had been' given' for malarial fevet or the after-effects of 
malarial feve'r He Was ^ not prepared to express unqualified acceptance of 
the sug'gestion that quinine 'should be avoided in persons suffering from 
gastro-intestinal irritation, but personally he would not give quinine by the 
stomach in such base He did not agree that small doses of quinine would 
produce symptoms of cinchonism in cases of gastro-intestmal irritation, nor 
thqt such symptoms were delirium, comatose condition, collapse’ and 
hfemOrrhage [Vol 2, p 216, I 27~p 217, I 7) As regards the other 
ingredients in this" prestription, this is what he said — 

"Q ' Do you agree that arsenic is contra-indicated when gastritis or 
, intestinal irritation is present? 

A Personally I should not prescnhe %t 

Q Aloin IS a cathartic? 

A Yes, I a purgative 
•1 

Q So is euonymm? ' 

^ ' Yes ’ 

1 

Q And actions of cathartics are haemorrhage, severe abdominal pain 
and collapse with profuse diarrhoea? 

A No You are talkmg of enormous doses " (ibid, p 217, ll 22~3I) 

In re-examination 'he denied that the quantity of arsenic, alom and 
euonymm in the prescnption would have any of the disastrous results suggested 
to him as the effects of cathartics, and doubted if the pill was ever absorbed, 
seeing that according to .the prescription it was silver-coated and the patient’s 
stomach was in an irritable condition (ibid, p 224, U 8-i3) 

hooking to qmnine, Major Thomas thought that it was probably given 
to treat fever, might be suspected malaria Alom and euonymm were 
purgatives, and he should guess the patient was constipated and needed a 
purgative Nux Vomica and Arsenious acid were tonics The doses of the 
different components were all within normal range, and he was defimte 
that if these pills were given in accordance with the directions contained 
in the prescnption, they could not cause any symptoms of arsenical poisomng 
{Vol 12, p '337, I 30— p 338, I 14) He agreed with Calvert that arsenic 
IS contra-indicated when 'gastntis or intestinal irritation is present, and 
personally he would not prescribe it (ibid, p 358, 11 710) 

Col Denham White also said that quinine and arsenic are common 
remedies for chronic malaria, and alom and euonymm are purgatives, and 
he presumed that the doctor who prescribed this medicine had in his mmd 
a case of chronic malaria, complicated by constipation The doses were 
ivithin prescribed pharmacopial limits, and if the pills were given as 
prescnbed, they would not cause any symptoms of arsenical poisoning 
{Vol 17, p iS 7 ^ ll 2-10) Asked if there was any relation between this 
prescription and the earlier one. Esc 51 (the first prescription), he said 
tliat the doctor apparently gave E» 51 because he saw some distension and 
probably constipation, and then as it failed, he took tlie rather "hornble 
step” of giving these pills in Ex 51 (a) on the 7th when the patient pro- 
bably had fever hence these “horrible pills”— he gave the purgatives and 
tlirew m arsenic and quinine (ibid, p 158, 11 18-24) As already stated, 
from Calvert’s evidence, not from the prescnptions, he formed the opinion 
that the case was one of enteritis, and m this, he said, the pills 'whicli he 
called “horrible” would certainly not be given (ibid, p 168, U 13-15) 
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In effect there is little difference between the evidence of Major Thomas 
and that of the plaintiff’s expert Col MacGilchnst This witness sajs that 
tins prescription taken as a wrhole is a general tonic such as one ghes 
in chronic malaria, particularly quinine and arsenic He w’ould not 

prescribe quinine for biliary colic, nor for gastnc mdigestion or flatulence 
The doses of aloin and euonj’min are in his opinion excessive, and would 
cause waterj' stools, griping and exhaustion The first prescription. Ex 51, 
and this represent opposite ideas of what w'as wrong w'lth the patient the 
quinine and arsenic would both imtate the stomacli instead of soothing it 
{Vol 9, p 342, ll 11-26) According to him, even therapeutic doses of 
arsenious acid may cause poisonous symptoms such as gastric irritation and 
rectal irritation and inflammation of the stomach and rectum and even blood 
in stools this blood would be bright red blood in vomits or stools Arsenious 
acid, assisted by quinine, is depressive of the heart and in toxic doses may 
cause collapse (ibid, p 343, ll 12-17) In cross-examination he admitted 

that taken as an ordinary tonic pill for malaria, its administration for two 
da>s, according to the prescription, would cause no harm, if there was no 
idiosj'ncrasy, but aloin and euonymin would cause purgation (ibid, p 352, 
ll 33-38) He added that he had no knowledge how many pills were actually 
administered, and had not been told about it (ibfd, p 353, ll 22-25) 

In Dr Bradley’s opinion, Exs 51, 51 (b), 51 (c)— all point to stomach 

or gastric irritation, and in Ex 51 (a) the ingredients indicate profuse 

diarrhoea, which means that the entire intestinal tract was involved [Vol 11, 
p 352, ll 14-19) He would not prescribe it for intervals in biliary colic unless 
by coincidence the patient had indigestion (ibid, p 352, ll 36-37) If he had 
prescribed Ex 51 on the 6th May, he would most definitely not prescribe 
Ex 51 (a), because the latter is too irritating to the gastro-intestinal tract 
He also states that arsenicum acid has been known to cause poisoning even 
in therapeutic doses (ibid, p 353, ll 22-26) Arsenic, he sajs, is more a tonic 
than a stimulant, and it is almost never given in stomach troubles because 
it irritates, but it is alternative (ibid, p 360, ll 5-9) He admits that the 
general form of the prescription would indicate malaria, but it is usual to 
modifj the action of aloin and euonjmin w'lth belladonna He does not 
consider the prescription to be a normal one, because it contains a big dose 
of quinine — too big for tonic and too small for malaria, and added to it are 
tw'o strong purgatn es,— it must have been given with a special idea at the 
back of the mind of the doctor (ibid, p 360, ll 19-24) 

I think the learned judge w’as quite correct in thus stating the effect of 
the whole of the eiidence regarding tins prescription. Ex 51 (a) — 

"There is thus no difference between the doctors as to this prescrip- 
tion— that It will suit chronic malana, and will purge, and will irritate 
the stomach Nobodj sajs that it is a medicine for biliar\ colic, not 
e\en Dr Ashu who s'ajs that it will not suit in biliarj colic" (rol IS, 
p 331, ll 25-28) 


(3) Rc Prcscriplton No 3 {8lh Mav), Ex 5! (c) 

[Vol I, p 2SS) 

This IS Cal\ art’s second prescription and of the Stli Jlaj, the last dai of 
the Kumar's illness, winch he agrees is suitable for aciditj of the stomach, 
pain in the stotmacli, vomiting, diarrhoea and tenesmus being prescribed 
with "bismuth carb", it ma\ be used in djspeptic diarrhoea (T ol 2, p 212, 
ll 32-34) He is asked if there is am medicine in it for stopping "blood 



NO PRESCRIPTION FOR ’‘BLOOD STOOLS” 


95 


stools”, but avoids a direct answer by saying that there is no such medical 
term as "blood stools” (ibtd, p 212, U 35-37) When the question is varied— 

•'Q—lt a patient is passmg watery moUons with blood, is there any 
medicine in this prescription for stopping the blood?” 

he again side-tracks it and answers — 

"A —It IS not usual for patients to pass watery stools with blood. The 
late Kumar never passed watery stools with blood” 

He adds, however, that had the Kumar done so, the treatment would have 
been adapted, if possible, to the cause of that condition (ibid, p, 213, ll 1-6), 
which, to my mind, mvblves an admission that' this prescription contained 
no medicine for stopping blood Calvert goes on to affirm' that the Kumar 
passed motions consisting of "blood-stained mucus 'with a little free blood” 
— ^this was either in the morning or m the middle of the day, and though 
earlier in his evidence he protested against being asked to describe the 
symptoms "21 years after the man’s death” (ibid, p 209, I 27), he 
remembers enough to be able to add that he was told the Kumar had 
passed about a dozen such stools, and not merely that, he remembers also 
that he saw them, and "the blood was fresh and red in colour” (ibid, p 213, 
11 6-12) "This symptom of blood-stamed mucus”, says the witness, "was 
an. indication of the severity of the cohc and the danger of the case and 
called for an immediate injection of morphia”, and "the cause”, he diagnoses, 
"was the great straining and spasm due to an impacted stone” 

Calvert was challenged to quote authority that "fresh, red blood” might 
be due to any such cause in biliary cohc, but all that he had to say was — 

"I do not know of any authonty on gall-stone diseases in India, but 
I am not prepared to accept 'the authorities of other countnes” 
(ibid, p 213, ll 19-20) 

He referred to three or four cases within his personal espenence, where, 
however, he discovered blood in the intenor of the intestine only after post 
moitcm examination {ibid, p 213, ll 20-27) ' He could cite neither authonty 
nor expenence to show that blood m. stools occurred in, life m a case of 
biliary colic He had to agree that in biliary colic there is usually marked 
consbpation, and blood stools are not generally a symptom (ibid, p 214, 
ll 1-15) He gave his reason for not trymg to stop the passing of blood— 
for, says he — 

"I was not concerned in stopping the hsemorrhage which in itself 
was trifling, but in attacking the cause of all his troubles, when the 
hsemorrhage would naturally cease” (ibid, p 214, H 34-36) 

Was he attacking the "cause” by his stomach-soothing ' mixtures ? One 
feels sorry for a phjsician of such eminence as Calvert reducing himself 
to this level 1 > 

It may be stated that in view of Calvert's evidence and of Dr Ashntosh 
Das Gupta’s statement in the Sripur case to the effect that in the early 
hours of the morning of the 8th May, the Kumar’s pam in the abdomen 
increased and Calvert was at once sent for, probably through Mukunda 
(Dx 394, Vol III, p 19, ll 16-19), a statement which was put to him in 
this case {Vol 16,, p ,253, // 25-31), hlr Chatterjee made a suggestion in 
this court tliat this prescription, Ex 51 (c), must have been obtained from 
Caliert from his house and had not been made by him after seemg the 
patient But hanng regard to the fact that the suggestion was not pat to 
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Calvert in cross-examination, 1 am not sure that Mr, Chatterjee is entitled 
to make any sncli case 

Major Thomas thinks that Ex 51 (e), like the Spt Ammonia mixture 
(Ex 51), Calvert's first prescription, was for the treatment of djspepsia. 
It contains sodium bicarbonate which he sajs might have been given to* 
neutralise acidity or to relieve sickness, nausea or \omiting The prescrip- 
tion, in his opinion, did not indicate a highty irritated stomach (Vo! 12, 
p 341, I 35— p 342, I 11) He agrees with Calvert rather Iialf-lieartedlj 
that this prescription is smtable for acidity of the stomach, pain in the 
stomach, vomiting, diarrhoea and tenesmus he sajs that it is “a very 
weak mixture”, "on the whole it tends that way”, “it is much too weak 
for tenesmus” He adds that he does not doubt the sincerity of Calvert’s 
conviction that it would be suitable for these (ibid, p 349, ll 4-10) 

Col Denham White is simply asked in examination-in-chief if it is a 
suitable medicine for an interval of biliary colic He answers "I think 
It would be sedative to the stomach” (Vol 17, p 158, 11 28-29) As alreadj 
stated, he calls this and Ex 51 "commoner garden medicines”, and admits 
that they are not prescribed only in intervals of biliary colic (ibid, p 166, 
ll 32-33) 

Col MacGilchrist very clearly explains the effect of the various ingre- 
dients of this prescription He agrees with Calvert to the extent that it is 
suitable for acidity, pain in the stomach and v'omitmg, but sajs il is not 
so far diarrhoea and tenesmus (Vol 9, p 343, ll 39-41) The dose of bismuth 
carb IS very small and it is entirely for the stomach Pulv Tragacanth Co 
IS only a sweetening and supporting agent to keep bismuth m suspension 
The cajuputi and peppermint water are volatile oils which are sedatives and 
prevent spasm of the stomach Bismuth carb is insoluble and forms a 
mechanical coating inside the stomach which it thus protects from irritation 
The magnesium carbonate and sodium bicarbonate neutralise the acids in 
the stomach and so prevent irritation from the acids He would not prescribe 
this medicine for biliary colic (tbid, p 344, ll 1-15) In cross-examination 
he saj's that bismuth carb is given in mild diarrhoea but in enlarged doses 
In 10 gram doses it will not be snffiaent even to coat the lining of the 
stomach Supposing tenesmus was present, and the medicine relieved the 
stomach, he thinks it would be wholly ineffective to lessen the tenesmus 
(ibid, p 357, I 34— p 358, I 10) 

Dr Bradlcj 's evidence is to the same effect He does not behev'e that 
tins prescription will hav'e the slightest effect on vomiting and diarrhoea, 
but maj hav’e some effect on aciditj, so far as 10 grs of sodi bicarb goes 
The two oils, oil of Cajuputi and peppermint water, would tend to relieve 
Spasms a bit, but the dose in everj' case is much too small to be of anv 
use in anv thing severe Bismuth carbonate is supposed to coat the mucus 
membrane of the stomach and thus to protect it from irritation, but 10 grs 
would not go verv far (Vol 11, p 348, ! 36— p 349, 1 S) The prescription 
IS for indigestion, but it does not indicate anviliing verv’ serious If a doctor 
savs tliat 111 cases of biliarv’ colic he prescnbed Exs 51 and 51 (c) for the 
intenals, the witness would not agree (ibid, p 353, ll 18-20) In cross- 
examination he sajs that Ex 51 (c) is a carminative, entirelv sedative, but 
not a stimulant Asked if sodi bicarb in the prescription might have been 
given to counteract vomiting or vomiting tendencj, he sajs that 10 grs 
dose in itself would not prevent it, but the prescription taken as a whole 
would help, if retained (ibid, p 364, ll 21-26) 
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The leanied judge, it appears again, has 'given a correct summary of 
the medical opimons on this prescription, which will be found in Vol 18, 
p 341, ll. 30-40 

'(4) Re PicscnpUon No 4 {8th May) — Ex 51 (b) 

{Voh 1, p 279) 

This IS a prescription by Dr Nibaran Chandra Sen, and there are four 
different items in it The last one, as already pointed out, is not a prescrip- 
tion proper {Vol 9, p 347, ll 14-15), but, in the language of Mr Chaudhun, 
an “armoury” ol several drugs to be used independently Dr Sen being 
dead, his opinion is not available 

As regards items {»), («) and (m), it is generally agreed that these 
are mere aids to digestion 

Thus Calvert says that (i) is for assisting digestion of milk, and 
(ii) should assist digestion and maj be used to correct irregulanties arising 
from morbid and irritating conditions of the stomach {Vol 2, p 216, 
ll 13-18) 

Major Thomas says likewise that (i) is added to milk to make it more 
easily digestible, and (n) also is to aid digestion both would be suitable 
for intervals of biliary colic {Vol 12, p 342, ll 14-17) As regards item 
(ih). Pep Powder fresh, he does not understand what it means, and there 
is no dosage here {tbtd, p 342, ll 25-26) 

Col Denham White was not asked anythmg about this prescription 

Col MacGilchnst says that both (t) and («) should go together both 
are for purely gastric indigestion and would not be prescribed in a case of 
impacted gall-stone Citrate, he explains, is usually added to milk to form 
a fine curd mstead of a coarse curd, and pepsin is a substance which the 
stomach produces to digest protein and is given as an aid to the stomach 
to perform its normal duty {Vol 9, p 346, ll 1-6) 

Dr Bradley gives' the same opinion Item (i) is to provide easily 
assimilated food— usually given in gastric imtation, and item (ji) is also 
to aid gastnc digestion Nobody will prescribe either in a case of impacted 
gall-stone, unless by coincidence the 'patient has severe mdigestion, but it 
IS not a treatment of gall-stone There is no cross-exammation on this 

None of the doctors is asked if the soda citrate with milk or the pepsin 
could be given to a patient in a -state of collapse 

As regards the "armoury”. Col Calvert agrees that the first three items 
in It, "Atropine Tab ”, “Strychnine Tab ” and "Digitalis Tab ” are cardiac 
stimulants {Vol 2, p 222, ll '3^) 

The only other evidence on .this is that of Col MacGilchnst In esami- 
nation-in-cliief he gives a fairly full explanation of the use anti action of the 
different items Atropme tablets, gr I/lOO each, are used usually for hypo- 
dermic mjection combmed with morphia tablets, the object of atropme being 
to protect the "heart agamst the action of morphia Morphia is used to 
alleviate pam due to whatever cause, and such pain, he admits, usually 
occurs in biliai^' cohc also As regards the strj’chnme tablets, 1 /30th of a 
gram, he sajs ft is a very big dose, specially for h 3 podermic injection, and 
particularly after the quinine 'and arsenic pills The dose by the mouth 
IS' 1 /64th to l/16th of a gram, and a hjpodermic dose would be much smaller 
Action stimulant of the nervous S 3 -stem The quinme and arsenic pills m 
Ex 51 (a) contamed stiychnme, and 12 pills contamed almost a fatal dose 

7 
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Th6 point IS that strychnine here in this prescnption, item (tv) of Ex 51 (b), 
IS a very large dose Digitalis tabloids, 1 / 100th gr , are for hypodermic 
injection, the action is entirely heart-stimulant Ether pure, half an ounce, 
by hypodermic mjection, would be a suitable medicine for collapse By 
mhalation, just as chloroform, it will relieve convulsions and spasms He 
pomts out that no directions are given in this list of drugs as to how they 
are to be administered, or how many are to be supplied it only gives the 
dose of each (Vol 9, p 350, I 30— p 351, I 12) In cross-examination this is 
■vyhat Mr Chaudhuri put to the witness — 

“2 — ^Would this (stc) nght in getting these tablets for an emergency? 

A —Yes ' 

Q —To provide agamst collapse or to treat a collapse ? 

A —Yes, some of them 

Q —Take the item "strychnine tablet” A doctor usmg hypodermic 
syringe could use one half of that? 

A— Yes” (ibid, p 360, ll 6-12) 

(5) Re Prescription No 5 (8th May)— Ex 51 (c) 

(Vol I, p 281) 

This is Calvert’s third and last prescription and contains two medicmes, 
(i) a spirit ether mixture, and (ii) opium pills According to the doctors, 
the first is for collapse, and the second is said by the defendants’ witnesses 
to be a substitute for morphia injection, while the plamtitff’s doctors say 
that it IS a medicme to check diarrhoea 

‘ Calvert admits that item (t) is a stimulant mixture given when collapse 
commences As regards item («), it was put to him if it was a medicme 
for stoppmg haemorrhage he first tried to avoid an answer by saying 
that in this particular case the haemorrhage as haemorrhage was of little 
significance except as pointing to the danger withm, and then on the 
question being repeated, said — 

"A — Yes it was — ^for if retamed^ it would check the spasm and 
relieve the cause of the haemorrhage which would then cease 
of itself ” 

He did not agree that opium being a cardiac depressant was contra-indicated 
in case of collapse (Vol 2, p< 214^ ll 17-30) Later, on being questioned 
whether any of the medicines m his three prescriptions were prescribed' for 
the paroxysm in biliary colic, he wanted to convey that the stimulant ether 
mixture and the opium pills were given as “substitutes for the real treat- 
ment” (tbtd, p 215, ll 32-35) He was asked if he had any authonty for 
saymg this, and if he thought that this medicine taken by the mouth could 
remove the stone His answer was 

j 

"A — have previously stated that I am not aware of any medicine 
which would remove gall-stones For this a surgical operation 
IS necessary No doubt, we hoped, and that is the utmost we 
could hope for, that the stone would disengage itself and pass 
onwards or backwards into the gall bladder with the subsidence 
of the colic” (tbtd, p 216. ll 1-11) 

In re-examination he tried to explam that by "the real treatment” he 
meant morphia administered h}podermically, as under such administration 
one was certain the patient recened the full dose of morphia (tbid, p 223, 
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il 32-37). Earlier, he said m cross-examination that the prominent symptom 
in an attack of biliary colic for the relief of which treatment was indicated 
was pam, and the dirag indicated opium, and he referred to opium being 
given to the Kumar by this prescription It was put to him on the authonty 
of Burney Yeo (which he was prepared to accept as good authority on biliary 
cohc in 19()9), that morphia and opium had the effect of diminishing the flow 
of bile, and that therefore m such cases chloroform mhalabon was better or 
hydrate of chloral given per rectum He agreed with the statement as to the 
action of opium on bile' secretion, but said that when a fatal issue was at 
stake, the secretion more or less of a few drops of bile was a matter of 
indifference (ibid, p 218, ll 8-29) 

The effect of Calvert’s evidence seems to be this the spirit ether 
mixture is a stimulant for collapse, while the “Ext Opii’’ pills is a substitute 
treatment for paroxysm in biliary cohc, which by checkmg the spasm might 
reheve the cause of hsemorrhage Opium might no doubt affect lie secretion 
of bile or depress the heart in a state of collapse, but ul extreme cases risks 
must be taken 

' t r 

Accordmg to Major Thomas, this prescription indicates famtness or 
collapse, but not necessarily that it is severe The first medicme in it has 
nothing to do with diarrhoea, while the second may or may not be given to 
treat diarrhoea, but there is no indication of profuse diarrhoea (Vol 12, p 341, 
ll 19-28) Item (ll) m this prescription could be given instead of morphia 
and atropine in injection , , 

In cross-exammation he tried to resist the suggestion that "Extract Opii’’ 
IS given to check diarrhoea — 

“(2 —Kindly look to the second prescnption on it. Ext Opii and so 
forth Do you know that Extract Opu is given to check diarrhoea 
among other thmgs ? 

A —It might be given, but I do not thmk it is feasible 

g —Belladonna— would that have the effect of checking tenesmus? 

A — ^It might 

I am very famihar with Hale White’s Matena Medica I agree 
with’ this 

'Opium IS invaluable for stoppmg many vaneties of diarrhoea’,' 
but I would use it for a temporary purpose, such as gomg to 
pictures In other wo^ds, it is a most unsaentific way of stoppmg 
diarrhoea ' 

g— Was that opimon in vogue m 1909? 

1 1 

A —I cannot say what, the opimon was in 1909, but I am inclined to 
think that it was “the same, as the principle is that m diarrhoea 
you do not stop but eliminate” {ibid, p 349^ ll 14-27) 

As regards item (i), he agrees with Calvert that it -is a stimulant given when 
collapse commences, but adds that it might be given m other conditions also : 
what the “other conditions” are, he was not asked in re-exammation to 
explain (ibid, p 349, ll 28-30) , , i 

Col Denham White alfeo said that item (i) m Ex SHc) does not indicate 
diarrhoea at all {Vol 17, p 158, ll 13-15) As regards item (ii), it was given 
to relieve straimng at stool or'gnping, and if the patient refused hypodermic 
mjection for pain of biliary colic it would be a substitute only as a second 
best {ibid, p 159, ll 1-4) 
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Col MacGilchrist says that the Spint Ether mixture is a prescription for 
collapse, for a failing heart, and represents a later stage of the treatment than 
Calvert’s previous prescnption, Ex 5i{e)— (the mag carb mixture) [Vol 9, 
p 345, ll 33-34) The Ext Opii pills, m his opinion, probably indicate that 
they were given to 'check diarrhoea and tenesmus or gnping (tbtd, p 344, 
ll 23-24) 

Dr Bradley is quite definite that item (i) is for collapse, and item (ii) n 
would be given to control severe diarrhoea Taking the two prescnptions 
together,, his idea is that the diarrhoea was so extreme, as to produce collapse, 
or the condition which called for the second prescription on Ex 51 {c) would 
indicate that the patient had collapsed as the result of diarrhoea, or the loss 
of fluid as in cholera The condition indicated by the second prescription is 
the cause of the collapse He noticed from the druggists’ serial numbers 
that between the time of Ex 5/ (g)— Calvert’s mag carb mixture— and this 
prescription, the chemist had only put up three other prescriptions, so that 
the course must have occurred fairly soon after writing up Ex 51(e), assum* 
ing that the chemist had a busy day (Vol 11, p 349, ll 14-30) He would 
not prescnbe either this or any of the other two prescriptions of Calvert for 
mtervals in biliary colic (ibid, p 352, ll 36-37) In cross-examination he 
stated that the ingredients in tie first prescnption did not indicate any bowel 
condition at all (ibid, p 363, ll 36-37) He was further asked, supposing the 
patient had refused hypodermic injectaon and he had' pain, if it would be 
reasonable to prescribe this opium and belladonna, and he said, “logically it 
would be’’ (ibid, p 364, ll 31-35) > ' 

The learned Judge 'has again correctly summarised the evidence on this 
prescription in Vol 18, p 342, ll 18-28 

(6) Re Prescnption No 6 (8th May)— Ex 51(d) 

(Fol I, p 283) „ 

This IS the very last prescription ior the second Kumar and is by 

Dr Nibaran Chandra Sen, contammg three items The first appears to be 

a liniment of soap and mustard, to be rubbed all over the body with ginger 
powder The second is a liniment of chloroform and belladonna with direc* 
tions to be apphed over the stomach The third is not a medicine, but a 
kind of cloth mter-woven with small pieces of sponge, rendered water-proof 
on one side, which when moistened with water is used as a poultice 

Calvert was asked if item (i) was for collapse and comatose condition, 
and he said this was an endeavour to restore a failing arculation As for 

item (ll), it was a medicine to relieve any local pain, and it was probably 

given to relieve pain of the stomach, as these were the directions in the 
prescription (Vol 2, p 216, ll 20-25) 

Major Thomas is, of opinion that the "lint saponis” prescnption does 
not necessarily indicate muscle cramps, and by no means indicates that the 
patient must have been suffermg from' arsenic poisoning Asked if it is 
commonly used in cholera cases, his answer is that he does not see why 
it should be, though he can imagine it is possible to use it for rubbing the 
limbs in cholera (Fo2 12, p 342, I 28— p 343, I 4) As regards the chloro- 
form belladonna liniment, he thinks that if the case was one of biliary colic, 
it might have Ipeen applied or rubbed m the abdomen to relieve pain The 
third thing in the prescnption is spongiopiline, being just an absorbent to 

apply a liniment over a skin surface (ibid, p 343, ll 8-15) 

» 

Col Denham White said in examination-in-chief that the Imiment con- 
taining ginger powder was prescribed to relieve cramps or to increase warmth 
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of the limbs Occasionally he had cholera f)atients' rubbed with ginger, but 
cramps occurred also in 'biliary cohc/ and in' isupport of this statement he 
ated a passage from Sa]ou which runs thus — "Two cases suffered from 
Cramps, 'which were probably connected with disturbance in the celiac gangha 
and the' abdominal sympathetic” He took it that these were cases after 
successful' operation, but said that the 'point was rather obscure [Vol 17, 
p 159, ll 16-19 and ll 5-13) ■ ' ■ . * • , 

} fu I , ' ' ' 'j in 

Col MacGilchnst says that item (i) > is generally used, in cholera for 
cramps of the muscles of the legs Such cramps occur also ,in acute arsenical 
poisoning, and are, due to loss of fluid from the body He does not thmk 
anybody Tisrould /ever prescribe it in gall-stone there is no loss of fluid in 
gall-stone to ca,use cramps (Vol 9,:p 346, ll 9-15) ,In cross-examination he 
repeats that this prescnption as not for collapse but for cramps, and is 
typically ’ used for cholera cramps > Cramps do not occur after a shock, but 
only in case of loss of fluids they are due to the fact that the muscles are 
de-hydrated (ibid, p 360, ll 14-19) As regards item (ii), he says it would 
be useful' in pam on. the stomach, which and the rectum are the two parts 
speaally irritated and mflamed by arsenic This also he would, not prescribe 
in gall-stone, in which the stomach is practically unaffected In biliary colic, 
he pomts out, the pain is m the nght hypochondnum, that is, 'in the region 
below the ribs on the right side' The pam of bihary cohc radiates towards 
, the back and the right shoulder, and is not over the region of the stomach 
(ibid, p 346, ll 17-32 and p 358, ll 11-21) He was asked in cross-examma- 
tion if in bihary cohc it would be wrong to apply a hmment over the stomach, 
and his answer was as follows — 

V ‘ ^ 

, "A —Yes, the liniment should be over the right hypochondnum I 
would write on the prescription "To be applied'on the right hypo- 
chondrium”, if necessary, and I would show the part to the rela- 
tives and mark it, 'if no doctor is present, and after explaming, 
,, ,, would write "to be applied as directed” "in' the prescnption 

It 'would be wrong to say '”to be apphed over the stomach”, 

/ , > even if an attending physician is present ” , , , 

j The third item m_ the prescription, spongiopiline, he explains, is some- 
thing like felt,, but white,' used by surgeons, usually for hot fomentations, 
soaking it in hot water, , and applying it to the painful part, and covered over 
With .waterproof sheets to prolong its action as' a fomentation (ibid, p 347, 

ll 8-n) , . 

t , r I 1| I I , . ' * I , , 

Dr'' Bradley says that the first prescription is' for cramps" in limbs — 
commonly used'm cases of'cholerh, and thC second is' 'for pam and discomfort 
m the stomach he would 'not ' pre's'cribe either in a case of impacted gall- 
stone (Vol 11 ^ p 350, 'll 30-36) ' In cross-examinatipn it 'is put 'to' him that 
this prescription is used to restore Circulation,' when ally massage is reqmred 
to be done for the purpose" and he sayfe’that it is given 'to relieve the fcon- 
fraction and pamful spksm in 'cholera He 'does not' sujg;gest that because 
thefe was 'this prescription, there 'must have been symptoms of cholera, but 
he adherds to the statement that it' is a prescription commonly used in cholera 
(ibid, p 364; ll 5-15) He' agrees that the chloroform and' belladonna prescrip- 
tion IS a proper one for relievmg pam m the' stomach (ibid, p 365, ll 1-2) ' 

-The learned judge’s ■ summary of the evidence regarding this prescription 
also appears to be fairly correct- (Voll 18, p, 342, I 29— p ' 343, I 16) < 
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STORY OF POISONING— HOW FAR A 3MATERIAI/ 

' PART OF PLAINTIFF’S CASE 

Having regard to the divergent cases made by the parfaes,— bihaty colic 
on the one hand and arsenic poisoning on the other,— I feel bound to repeat 
that the. prescriptions produced by the plaintiff, which were admittedly all 
the prescriptions made for the second Kumar, cannot but be of the utmost 
sigmficance, and these must doubtless be read with tlie telegrams, copies 
whereof were again produced on behalf of the plaintiff In one sense the 
question as to what the Kumar died or was taken to have died of, may be 
said to be immaterial, except perhaps in so far as it may affect the pro- 
bability of the story told on one side or the other In other words, while on 
the one hand the chances of a patient passing into a condition whicli may 
easily be mistaken for death may be supposed to be less in a case of biliaiy 
colic than in that of arsenical poisoning, it may be said, on the other, that 
a patient having had a collapse on account of arsenic poisonmg is more 
likely to recover from the action of ram and open air than one snffenng from 
biliarj’ colic Counsel for tlie plaintiff in fact put the followmg quesbon to 
Col MacGilchrist — 

"Q — Suppose the patient had a collapse on account of arsenic poison- 
ing and his body had been removed to tlie cremation ground and 
all this in Darjeeling, fnllj' covered up from head to foot, 
could open air and a touch of rain bring him back to conscious- 
ness? 

A —If the dose was not fatal, time alone would do so It is only a 
matter of tame ” (Fol 9, p 347, U 20-25) 

It does not appear that there was any cross-examination on this point. 
Dr Bradlej' was similarly asked if open air or the toucli of ram would have 
the effect of reviving a patient who had had a collapse on account of arsemcal 
poisoning, and his answer also was, "Not of itself Time, if it was not a 
fatal dose, would revive him” {Vol II, p 354, U 29-33) I do not find any 
cross-examination of this witness either on this part of his evidence 

Mr Chaudhun suggested before us that the storj' of arsenic poisoning was 
an invention of the plaintiff made for a defimte purpose, nameh, to account 
for tlie presence of a cyst under his tongue and explain away his defective 
and halting manner of speaking Bengali, and above all, to furnish a basis 
for his case of alleged loss of memory As regards the cjst and the alleged 
difficulty of speech, Mr Bankim Mukherji, junior counsel on behalf of the 
plaintiff, stated to us (on the 15th December, 1938) that the plaintiff would 
not make the case that any difficult}" of speech or any lesion or morbid con- 
dition of the tongue was caused by or resulted from anj administration of 
poison Whether anj inference should be drawn against the plaintiff from 
the fact that he was abandoning in this court a case he is supposed to have 
made at tlie tnal is another matter, but this shows quite clearlj" that neither 
the cjst nor the impediment m speecli was a circumstance wludi necessitated 
a false case of poisoning being made So far as loss of memory is con- 
cerned, Mr Chaudhun admitted that m the present imperfect state of scientific 
knowledge on the subject it could not be asserted with confidence that such 
a phenomenon was tlieoreticalh impossible tlie only question was whether 
the alleged loss of memoiy was or was not a fact, however it might have been 
caused Personally speaking, I am not at all satisfied tliat it was essenbal 
for the plaintiff to have made a story of arsenical poisoning, if it was not a 
fact, in order to bolster up anj matenal part of his case 
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Nor am I prepared to accept the other suggestion that the story of poison- 
ing was an after-thought on the part of the plaintiff In the plaint, it will 
be observed, the plaintiff made a definite allegation of administration of 
poison in the course of his treatment at Darjeeling, and further stated that 
as a result thereof, "his memory of the past was almost effaced” {Vol 1, p 120, 
paragraph 2) In his memorial, to the Board of Revenue, J, [Vol III, 
p 92), he did not expressly mention poisoning as the cause of his suspected 
death, but merely referred to the fact of liis being earned to the cremation 
ground when life was not yet extinct, and to his body being picked up from 
there and carried away by some sannyasis, and he also alleged "a complete 
forgetfulness” for some time “of everything connected with the previous years 
of his life owing to this’ crisis in his life” [pamgraph 7) Later on, however, 
speakmg of his being recognised by his relations^ and others as the second 
Kumar on his return to Jaidebpur, notwithstanding that his voice was 
"affected”, he definitely stated that this defect in the tongue was due to 
arsenic poison at Darjeeling [paiagraph 14) The defendants’ own evidence 
shows that the story of poisomng was actually in circulation at Jaidebpur from 
quite an early stage after the declaration of identity by the plaintiff, and this 
will appear also from the proceedmgs.in the Defamation Case of 1921 in which 
this story was largely canvassed As is pointed out in the judgment of the 
High Court in this case. Emperor v Purna Chandra Ghose, [28 CWN 579 
at p 583), the trying Magistrate, as a result of considering the prescriptions 
given for the treatment of the Kumar, came to the conclusion that none of 
the prescriptions were for, biliary colic, and after considering the Kumar’s 
symptoms, he diagnosed these as symptoms of arsenical poisoning resulting 
from some mediane which he concluded from the evidence had been presenbed 
and given to the Kumar by the complainant Dr Ashutosh Das Gupta If it 
be supposed that this was a false story first started at that time and was 
the origm of the case which the plaintiff afterwards came to make, there is 
no explanation forthcoming as to how the plaintiff could have derived sufficient 
knowledge or information of the events at Darjeeling at this stage to be able 
to concoct such a story which was not only plausible but even possible 

For the purpose of discrediting the plaintiff’s case of poisoning, 
Mr Chaudhuri rehed upon his cross-examination of the plaintiff on the point 
which may be set out in full 


"Q — ^When did you know you were poisoned? 

^ never mentioned poison Doctors said that arsenic poisoning 
may have such effects This I heard after my arrival at Dacca 
I do not remember in what month or year 

2 —You do not want to say that anybody tned to kill you by poison 

A —I can’t say I do not know I can’t name a single doctor who 
told me about the effects of arsenic From the state of my body 
I can conjecture what had happened— that there was an attempt 
to poison me and kill me The sannyasis did not tell me They 
did not give me an emetic to make me 'vomit it out I told this 
to nobody I did not tell this to Jyotirmoyee If anybody says 
that I said so, he is wrong No witness on my side said that 
' poison had burnt my tongue I told nobody that poison had burnt 
my tongue The sannyasis did not tell me so Nobody told me 
what poison it was 
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g — You know “arsenic" ? 

A —It IS a poison 

I did not see the prescriptions made for me I did not tell any- 
body that I spat out the poison and it burnt somebody’s cloth 
I did not spit out the poison The word “arsenic” is English 
Its Bengali is htsh I can’t say what btsh I do not know shankha 
(white arsenic) or sheko htsh (arsenic poison) 

Q —Do you know that arsenic does not burn ? , > ' 

A —No 

Q — ^It produces no burning sensation m the chest? 

A — ^I don’t know ' 

i I j 

g— Directly 3'ou took the mediane, your chest' burnt? 

A — Can’t say 

I got restless after taking it, and my chest burned and I grew 
restless I got these a little after ^ My chest burned first, and 
then I got restless and I said “Ashu, what have you given me ?” 

g —Did you tell anybody that poison altered your voice ? 

I j 

A —This I understand myself, but I did not say that in the memorial ”, 

(Vol 4, p , m, I 21— p. 162, I 17) 

Further on— 

"Next day (t e 7th May) I was not so (i e unconscious), but at 
night Ashu doctor gave me medicine and I felt the burning sensa- 
tion m the chest three or four hours after and said "Ashu, what 
have you given me?” Next day I had blood stools and after 
that I became unconscious When I got the burning sensation I 
felt vomiting tendency and I screamed and I said “Ashu, what 
have you given me?” Next day, as I saidj I had blood stools” 
(ibid, p 170, ll 8-13) 

Again, 

“I noticed the nodule underneath my tongue when I regained 
consciousness Directly I talked to people and felt my tongue was 
heavy I talk as usud, but there is atka atka (a certain impedi- 
ment) The sur (tone) is not distinct I felt that my 

tongue was heavy I did not feel any difference in pronunciation 
or voice” (ibtd, p 171, ll 8-14) 

The plaintiff’s statement in examination-in-chief may be also given m 
full - 

“At Darjeeling I was keeping well Then I got ill I got ill 14 
or 15 days after my arrival at Darjeeling It commenced by my 
having flatulence at night > It was towards the end of the night 
I spoke to Ashu doctor then about it — ^that night In the morning 
he brought a European doctor He prescnbed a medicine I took 
it that day (6th May) Next day also I took it, it did me no good 
Then at night — (when read over, adds ‘at 8 or 9 p m ’) — Ashu 
doctor gave me a medicine He ga\e it in a glass (shows a small 
glass) It did me no good As I took it my “chest” burned and 
I grew restless These symptoms appeared 3 or 4 hours after 
I took the medicine And I began to scream (chlitKkw parte 
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' laglam, Bengali expression) . N6i doctor came that night 

Next morning (8th May) I' passed 'blood stools^— the motions Were 
, in quick succession , My, body got, f,eeblei: T^hen I gof uncon- 
scious I, do not know whether ,any doctor came to me, till that 
moment i , . , , . ' 


'f I 


■l^at happened after I became uhcbifsaous I do not' know ” 
' ” ' ‘ ' {ibid, ^ 101, ll 13-27) 

Speaking for myself, I do not see anything in the plaintiff’s ’ cross- 
examination which at all tends ’ to ' shhke the account he"gives The account 
stands as a simple and consistent story with no' inherent improbability in it 
and with no attempt to embroider it with false details ^ which he could not 
speak to from personal knowledge* It gives his present recollection of facts 
which were withm his ‘own expenencfe up to 'tlife' ‘moment 'he’Tost conscious- 
ness He desmbes the symptoms as 'they'bccurred/'tvithout seeing the pres- 
cnptions He suspects poisoning, but 'this is ohly a conjecture froih the state 
of his body Quite honestly he saj's he was not m a position to assert that 
anybody tried to kill him by poison He never mentioned poison,-^ which 
means, he never complained of poison at the time Dr Ashu gave him the 
potion’ which pihduced ‘the effects he describes Much less ' did' he mention 
arsenic himself, but only learnt' from doctors afterwards' that arsenic -'poisoning 
might have such effects He cannot name any of 'the doctors ’who’ told him 
so, 'nor does 'he 'remember in what riionth or year -he heard'-it, 'but that does 
not me'an that "his statement must "be false fie’ told nobody 'that poison had 
burnt his tongue or that he had' spat' it’ -but He do^s not' know that “arsemc 
does not burn”,' nor that it' '"produces ‘ no burning Sensation' in the chest” 
He is content merely to state that his chest, did bum, and he got restless as 
well, and vomited., and tiiat h^f S(:feamed^m..pjiin. but.no doctors,, came, —u, 
fa^ which,,, as wdl be "seen ‘lat^rT^mved. unexpect^cl COnnrma^ioh ''from 
Satyendranath"SuSSre'erfi ImseIif.' as ,fl3so,frnTu ,H;^*^A'^s hut^hrBas,^' u]^ ^'"t'h '6'ugTL 
this had to be wrung out of them after strenuous "reSisfancfe‘^dS*’tE’eir p'arT' ' 


jn 


Mr Chaudhun suggested, before ,us that .thq first case which s the iplamtiff 
made regarding the poison was that it was.ja corrosive poison, ,and that this 
case persisted, -right through till.. the, plaintiff n came. inW 'the box ,when 
Mr *- Chaudhun for the first time puti-it, to him,, that arsenic, was > a, metalliq 
poison and could not corrode After this, he said, Tjtha,t case .was, droppedr. 
There is obviously nothing in this point Whether arsenic does or does not 
bum, ihe fact is- incontrovertible that'fro^ the first mdment a case of 'poison- 
ing was made, it was 'poisonmg by arsenic ''Mr Chau'dhun referred to the 
evidence of some witnesses, on i thp plajntiffis ;Side who were exammed before 
the plaintiff himself and who no doubt told a story. of la poison- which had 
produced marks of burning on the cloth and the skin of one Sanf Elan, an 
up-country Muhammadan orderly 6f the"Bhowal Raj, Who had’ admittedly 
gone to Darjeeling with the second Kumar It will be seerl, however, that 
these witnesses did not -purport to, give the version of the plamtiff, but merely 
related a story which they heard or overheard Sanf Khan narratmg to some 
other 'persons,— neither Sanf ' K'han nor any of these persons having been 
called as witnesses in the case’ ■ ' ' ' ' 

The first of such witnesses ,,is Ananta Knmari' Devi, 'brotlier’s widow of 
Akshoy Roy, the man who is said to have been sent out in quest of the 
second Kumar, and one of the i earliest .Witnesses of the plaintiff to .be- examined 
on commission {Vol i, pp 464-504) She says that, shortly, after , the i retfim, 
of the Darjeehng party to Jaidebpur, she overheard a conversatibp between 
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her husband .and Sarif Khan, m the course of which Sarif Khan is supposed 
to have told a stoiy which is thus recorded in the evidence — 

"A poison or something hke that was admmistered to Mejo Karta 
(meanmg the second Kumar), sahva began to ooze out of his mouth; 
just see it had fallen on my cloth please look here, my cloth has 
been burnt, a blister has formed on my thigh by its falling upon it; 
saying this, he showed a burnt place in the cloth and the blister” 

The witness adds— 

“I also saw that from a place ontside their view” 

(tbtd, p 471, ll 24-28) 

She elaborates the story in cross-examination {tbtd, p 491, ll 9-34) 

The next witness is Mokshada Sundan Devi, mother of two of defen- 
dants* important witnesses, Saibahni (on commission) and Pham Bhusan 
Banerjee, D W 92, who reports a similar conversation of Sarif Khan with 
Ram Satyabhama Devi This is the account she gives of what Sarif Khan, 
told the Rani — 

"Satya Banerje? was present there Ashu doctor administered the 
medicme to him some portion of the medicine the second Kumar 
took and some portion he sputtered away with this sputtenng of 
the medicine the Kumar said, ‘What have yon administered? What 
have you administered?’ Some portion of that medicine fell on the 
Kumar’s bed, and as Sarif Khan was in front of it, some portion 
■ fell on the cloth he was wearmg and on his garment” 

The witness adds, “Satif Khan showed his cloth and garment which 
seemed to bear marks of scorching at places” {Vol 2, p II, ll 22-30). 

She speaks only about stains on Sanf Khan’s cloth, and not of any marks 

of scorching on his skin 

Another witness of the plaintiff, also examined on commission, referred 
to in this connection, is Satya Dhenu Gliosal, a barrister-at-law and a 

member 'of the Calcutta Bar, 'whom Mr Chaudhun spared by saying that 

he was not a lying, but only a “partisan" witness His evidence is that 
the plaintiff told him that he had been poisoned and that was how he had 
come by the injury to his tongue 

"Q — ^Do you mean that in order to eradicate the poison somebody had 
to perform a surgical operation on his tongue? 

A — He said that the injury 'came to be there due to poison, there 
was no operation 

Q — ^That IS, that the poison itself, by its action had corroded his 
tongue ? 

A — I suppose he meant that when he said that it was due to poison 

Q —You understood from what he said that the action of the poison 
on his tongue had caused this injurj'? 

A —Yes, I understand that from what he said ” 

(Vol 4, p 9, ll 6-18) 

This is not evidence that the plaintiff had told the witness that Ins tongue 
had been corroded bj the poison, but is onlj' the witness’s interpretation of 
what the plaintiff had told him 
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The next witness is Surendra Mohan Adhikan, PW 2, who says that 
on his asking the plaintiff why ^his 'speech was mdistintt^ the plaintiff said . 
“Some medicme was administered to me and that, 'is how my tongue is like 
this” From his impression of what the plamfiff said, the witness could not 
say that if any of the other witnesses of the plaintiff had said that the- 
p laintiff ’s tongue was corroded as the result of the poison, it would be untrue- 
(Vol 4, p 35, ll 34-41) Another witness mentioned by Mr Chaudhuri,, 
Radhika Mohan Goswami, P W 4, merely says “I heard it said that poison 
had thickened his tongue” {Vol 4, p 51, I 3) 

’ One really fails to rmdeirstand how on the strength of,, this evidence it 
IS possible to discredit the plaintifi’s story of arsenical poisonmg, on the 
ground that he had made ' a different ease ‘jearher. There is absolutely 
nothing in the statements of the witnesses referred to by Mr Chaudhuri 
which shows that the plaintiff had told any of them about a corrosive poison 
I am not sure that the tale' said to have been told by Sanf Khan is evidence 
at all in any case I should not be prepared to accept this as a part of the 
plamtiff’s case merely because the story is repeated through' the mouth of 
some of his witnesses It is perfectly clear, m any view, that there is no- 
basis for the suggestion that Mr Chaudhun by his ' cross-examinafion caused 
a change in the plaintiff’s case, for, before Mr Chaudhun put it to him that 
arsenic was a non-corrosive ' poisbn, he had in fact already denied having- 
told anybody that poison had burnt his tongue I may perhaps add what is 
only common sense to suppose that if the plaintiff was minded to make a- 
false case, this would be all the more a reason for his adhering to a umfonn 
story throughout ' ‘ ^ 

' III I 

, It may be pointed out m this connection that Jyotirmoyee Devi in her 
cross-exammation said — , , 

“I did not hear of the name of the poison It is not a fact that we 
invented the story of Sanf Khan and of arsenic”’ {Vol 8, p' 365, 
ll 29-30), 

upon which Mr Chaudhuri put her a question which, as I read it, really 
implies that arsenic was the original story, — quite the contrary of his present 
suggestions 

"Q —And havmg now grasped that arsenic does not burn or mjure the 
tissues, you are now giving up that tale ? 

A — ^It is not true” {ibid, ll 31-33) 

In any event, it seems to meiunthmkable, having regard to the fact that 
arsenic poisoning had been definitely alleged m the Defamation Case, that the 
plaintiff, though, as I hold, he cannpt ,be made responsible for all that the 
defence might have said, in that case, should be making a different case in 
the present suit, particularly as he seeks to rely so strongly on the very 
prescriptions on which the charge of poisoning^ was based in that prosecution 

CYST ON THE TONGUE 

I might perhaps add a few words here regarding the cyst it is admitted 
that the second Kumar, had none, while the plaml^yhas a small .growth of 
about the size of a split pea under the tongue Mr Chaudhun referred to- 
the evidence of two of plaintiff’s earlier witnesses to show that the case at that 
stage was that this growth had been caused by poison One 'of these witnesses- 
IS Surendra Mohan Adhikan, P W 2, already referred to, who merely 
stated — “I asked him (plaintiff) why his speech was mdistinct P laintiff 
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said ' ‘Some medicme Hvas administeredi to me and that is how my tongue 
IS 'like this* ’*' (Vol ‘4i'p‘ 55, Ih 33-35) There is no thing said about the C 5 St 
The other witness is 'Bepim Behan Chakrabarty, P W 1, from whom 
Mr Chaudhun elicited, only 'this .in cross-examination — 

, “g-yUe (plaintiff) said that this difficulty of speech was due to the 
f fact that he u^as poisoned?^ 

t ' 'A — Yes, he said so ■ ' , , 

He said that poison had numbbd the' tongue He did not 
' r " say whether the poison, had burnt his tongue I did not hear 

that the poison had produced a tumour. He said that tlie poison 
1 ' had tluckened the tongue ” ■ (Vol 4, p 30, 11 8-14) 

'in 1 t , 

Here, again, th^re is no .statement that the cjst had been caused by the 
administration of poison tPlamtiff’s own . ^eyidence on the point has been 
already .quoted, which is to the eiffect that he noticed a nodule underneath his 
tongue when he regained consaousness and felt that his tongue was heavj' 
(Vol 4. p 171, ll 8-9 and il-13) , Col MacGilchnst was merely asked in 
cross-exauj^ination about the possible period of growth of this tumour, and 
he suggested that if it was a gumma, it might take two or three weeks, but 
if it was cystic, -vyhich probably it wasj it would take 5 or 10 years (Pol 9, 
p 360, I 26— p 361, I S), His statement m. examination-in-chief was that, a 
growth like tins 'would affect speech and affect tone also (ibtd, p 350, ll 6-7) 
Dr Bradley, agam, simply stated that the ,C} st would affect articulation, but 
not voice sufficiently (Vol 11, p 354, I 28) In this state of the eiudence, it 
seems doubtful if the plaintiff c?in be said to have made a definite case 
ascribing the grcjivth bf the tyst tb' poisomng, but in view of the statement 
already referred to, made by Mr Chatterjee’s learned junior on behalf of 
the plaintiff, it is perhaps not necessary to pursue the matter further The 
plaintiff’s case still remains that the . cyst,, however it might have been 
caused, is certainly one of the factors which account for the plaintiff’s “speecli 
disorder”, It is necessary only to, call attention to the part of the judgment 
where, the learned judge deak with the matter (Vol 18, p 416, U 20-40) 


l' NATURE AND COURS^ OF ILDNESS 

I may pass on now to a consideration ' of the first of the topics in the 
Darjeeling chapter I have indicated, namely, the nature and course of’ the 
second Kumar’s illness , 

' The difficultj of arriving at a certain conclusion on the subject need not 
be minimised, having regard speiJially to the long lapse of time which has 
supervened Fortunately, a few contemporaneous documents have been 
preserved, which should doubtless be of great value so far as thej' go, but 
it so happens that tliej do not all speak with the same voice, and an attempt 
to reconcile them with the case of one party or the other is hi no means 
an easy task It is indeed not without significance that while the defendants 
seek to relj mainly oh Calverty’s condolence letter of the 10th Maj, 1909 and 
hife death certificate of the '7th Julj', 1909, tlie plaintiff should take his stand 
on tlie telegrams and prescriptions and also on the letter which Cahert urote 
to Lindsay on the 3rd 'August, 1921, a letter uliicli, as alreadj pointed out, 
was admittedly in the defendants’ possession, and was actual!} shown by 
them to Cahert before he came to depose, but which they w’ould still not 
produce during tlie examination of the witness As regards the oral 
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evidence/ the plaintiff has’’ only 'his ojvii testimony j to rely /in, and hesreheS 
on 'it, whereas the defendants have.iexammed'ta number of .witnesses, but 
would jettison a’ great' ^deab of > this evidence i themselves This, body^/if 
evidence, however, is there, and if the defendants have chosen to put r into 
the box witnesses' whose statements they are not prepared to accept,. .that is 
undoubtedly a fact winch 'the court will be bound to take into, account in 
trying to arrive at its conclusions . Besides two of .the doctors who treated 
the Kumar, Col Calvert, the consultant, and Dr Ashutosh Das Gupta, the 
attending physician, the defendants* witnesses include Bibhabati Devi herself, 
her brotlier Satyendranath Banerjee, Bepin Behan ^ De, the khansama, 
Birendra Chandra Banerjee, the personal clerk and alleged relation of the 
Kumar, Anthony Morel, the Indian Chnstian emplpyee, Shyamadas Banerjee, 
a,, cousin of Satymdra, and Jagat Mohini, the ,nui:se who attended only on 
the last day of the illness „ , , 


Mr Chaudhun urged before us with great force, as 'he had done in the 

court' below, that fhe attending physicians were the best ''persons 'to speak 

with authority ‘on the symptoms of 'the patient, and he shbuld, therefore, 

have no right to complain, if the plaintiff sought to rely on the evidence of 

Col Caifrert or Dr Ashutosh' Das Gupta'.in support of his case on matters 

on which he had no substantive evidenbfe of his own to offer Paradoxical as 

it may sedm to be, the fact reiriains that the plamtiff’S ' case as regards the 

nature and course of the illness rests very 'largely'' on the evidence of the 

defendants, and in proof of certain matenal ' facts Mr ■'•Chatterjee has, in 

particular, palled in aid the statements, of Dr, Ashutosh Das Gupta, as I think 

he ,was entitled to do Hp was a witness who was deliber^ately trymg to keep 

back the truth, and if, such, a witness, said Mr Cha'tterjee, was forced to 

make certain vadmissions under the' pressure of cross-examination, these 

certainly constituted the, most valuable evidence, in the plaintiff’s ' favour, ,and 

this could not be discarded sunply by„sayihg, as Mr, Chaudhun wanted to say, 

that it was the evidence of an unreliable'’ person Mr , Chaudhu'fi’s apologia 

for,, this witness may be given in his own words,, Dr kshu, he say;s,"wks 

cross-examined four times her,e but three, times^ before he had' no case chary' 

the prescriptions werp shown to him ,for the.^first, time,, after'"' 13 years' ih 

cross-exaipination, he had , not , seen the , telegrams^ and ,he^ ,was cross- 

examined regarding the course of illness practically from, hciur to hour His 

answer should have been that he, .had forgotten, but there ’ is a class of 

“foolish” witnesses who try ,to '“remember everything ,^fhis' is how the 

witness has ipade ‘‘some mistakes*’, Mr“Chaudhuri has no qoubt tned.,to 

put the best face he could on the evidence of Dr Das (jupta, but this is 

evidence _which is a , typical , illustration of the dictum ' of ' Daniel \)(/*ebsier — 

falsehoods not . only disagree with truths, .but usually quarrel among 

themselves ' ... j, 

' . 1 - - / . > , 

The learned trial judge has dealt with the 'topic of 'illness very 
exhaustively, tracing its course ffdm day to 'day, and giving due 'weight to 
all the relevant facts and materials' b'elore 'him It is not necessary for me 
to recapitulate at length his analysis of the evidence, but it will 'be dnough 
to notice only some of the sahent points an the light„of , the,. argupients [which 
were advanced before us , , ■, .... 

‘The main 'questidn 'is'^'t'o 'find but, first' what were the actual syniptoms 
exhibited by' the sebond Kum'air in’ his illness, and then, whether- they were 
symptoms of biliary colic or of arsemcal poisdrimg '''' As it is the' plamtiff’s 
case that the Kumar developed symptoms of such poisoning an .the .evenmg 
on the (7th May which confanued throughout that night, ,and,, on, the followmg 
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day, this would be the really crucial penod to be considered, and in this 
connection the defendants urge that the condition of the patient on the 
morning of the 8th May should be a pomt of decisive importance The 
plaintiff says that on this morning the Kumar was in a condition which 
unmistakably pointed to arsenic poisoning, whereas the defendants maintain 
that he kept very nlucli better until about mid-day when he suddenly took 
a turn for the worse, necessitating an emergent summons to Col Calvert 


SYMPTOMS OF BILIARY COLIC 

It IS perhaps important at the outset to get an idea of the nature and 
symptoms of biliary colic Colic is a general term applied to spasmodic 
paroxysmal pain situated in the abdomen, and according to the medical 
authorities, there are three kinds—intestinal colic, hepatic or biliary colic, 
and renal colic — and they have certain features in common — (1) the pain is 
«xtremely severe, and sudden m its onset, (2) not infrequently there is 
vomiting from the severity of the pain, (3) the face is pale and “anxious”, 
and in severe cases the pulse is rapid and feeble, though it practically never 
exceeds 100, (4) the temperature is neither above nor below normal, (5) the 
physical signs m the abdomen are negative, and the pain may even be 
relieved by pressure, (6) the patient is “doubled up” with pain, restless, 
trying to find a .position of comfort 

f 

In this case we are concerned only with biUary colic, which is due to 
the passage of a gall-stone into the bile duct Gall-stones are accretions which 
form in some part of the biliary passages, most commonly in the gall bladder, 
and when they move along any of the ducts, they give rise to biliary colic 
Gall-stones may be completely latent More frequently the development is 
preceded and accompamed by continuous or intermittent dyspepsia These 
"maugural symptoms” are sometimes referred to as gall-stone dyspepsia 
they are really due to cholecystitis, and not to the presence of stones 
Typical attacks of severe colic are less frequent and are uncommon in the 
absence of previous symptoms Symptoms may be absent when the stone 
is at rest, but when it begins to move — (i) the pain is agonising, it starts in 
the epigastrium and shoots into the pnght hypochondriac region towards the 
spine and up to the right shoulder, but' never passes downwards The 
paroxysm is , usually so severe that the patient is in a state of partial 
collapse, with vomiting, hiccough, subnormal temperature and a quick, 
weak pulse Sometimes there is a rigor and the temperature rises a 
few degrees Between the paroxysms of acute pain there is a constant dull 
aching and tenderness over the hepatic region The attack lasts from a few 
hours to a few days (n) The liver may be enlarged, and if a stone becomes 
impacted in the hepatic duct, the enlargement may be considerable 
(ni) Jaundice usually appears 12 to 24 hours after the paroxysm, and lasts 
from a few days to a few weeks It is most intense when the stone is 
impacted m the common duct, 

The symptoms which arise vary somewhat with the position of the 
gall-stone, according as (f) it is impacted in the common duct, {it) it is 
impacted in tlie neck of the gall bladder, i e , in the cystic duct, or (in) it is 
impacted in the hepatic duct the second kmd of cases being the most 
frequent and the last very rare 

Wlien a stone is impacted in the cystic duct, the attack begins with 
extremely sudden acute pain, high in the epigastrium or in the region of the 
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gall bladder or both , it may pass through to the angle of the right scapula* 
The violent pain is accompamed by great restlessness, marked contrast 
with the .motionless state of a patient with a perforated ulcer, acute 
appendicitis or -coronary thrombosis Some relief may be obtained by 
pressing upon the abdomen The patient feels cold, he sweats profusely 
Nausea almost .always occurs, the presence of vomiting generally indicates 
that the stone has passed' from the gall bladder mto l;he 'cystic or common 
bile duct ^The pain commonly disappears with absolute suddenness The 
sudden bnset and sudden cessation "are specially characteristic of gall-stone 
obstruction in the cystic duct Constipation is complete Jaundice is absent 
it occurs only when a stone reaches the common bile duct The important 
point to observe is that m this type of biliary -'colic none of the medical 
authorities indicate diarrhoea or blood in stools or any burning sensation in 
the stomach or a amps as a symptom , 

It IS in cases of impaction of a stone m the common duct, either in the 
silpra-duodenal or retro-duodenal portion, that death may follow in one of 
three ways (a) when the liver ceases to function, (b) where there is 
stagnation of bile and infection occurs {suppurative cholangitis), and (c) when 
the gall-stone ulcerates through ,the wall of the common duct, and general 
peritonitis supervenes There is no question in this case of any ulceration 
or perforation of the gall bladder or of the bile ducts 

The above, account has been collected from standard medical text-books 
.such as Pnce’s “A Text .Book of the Practice of Medicine”, Bailey and Love’s 
“A Short Practice of Surgery”, Savill’s “’a System of Clinical Medicme”, 
Taylor’s "Practice of Medicine” and Osier’s "Pnnaples and Practice of 
Medicme”, and is also supported by' the evidence of the medical witnesses 

I may call attention to the important points in this evidence without 
attempting to set it out m detail To begin with Calvert, what is important 
in his evidence is not the symptoms he mentions, but the symptoms he 
'Cannot help mentioning Havmg stated that the second Kumar died of bihary 
•colic, it IS, not at all surpnsmg that even after the lapse of 21 years he should 
be able to say that to the best of his recollection the Kumar had pain on the 
right side of the abdomen, nausea and flatulence and occasional feelings of 
sickness (Vol 2, p 209, ll 27-30), or that he should agree, that pam m bihary 
colic is spasmodic (ibid, p 211, I 25), or tliat the pain is on the right side 
of the epigastnc region and that the hver is the tender part (ibid, p 21S, 
21 6-10), or that attacks of biliary colic may last a few moments, half an 
lour, a few hours, a day or longer (ibid, ll 22-^), or that’ the prominent 
symptom is pain (ibid, p 218, I 12) Nobody has accused Calvert of bemg 
a “quack” The astonishing part of his evidence is where he admits that 
he was prescnbmg not only for pam in the stomach and vomitmg, but also 
for diarrhoea and tenesmus in biliary cohc (ibid, p 212, I 32), or, where he 
.asserts that blood-stained mucits in stools, with a little free blood, fresh and 
red in colour, was caused by "great strainmg and spasm due to an impacted 
stone” (ibid, p 213, ll 6-17), or puts it as no more than "quite probable” that 
m biliary colic there is usually marked constipation (ibid, p 214, ll 1-5), or 
where he states that although he observed haemorrhage, he did not feel 
•concerned in prescnbmg for it (ibid, p 214, ll 34-37), or, that the promobon 
of bile secrebon to alleviate the pain was "a matter of mdifference” (ibid, 
p 212, ll 13-23 and p 218, ll 24-29) 

Major Thomas was not so bold as Calvert He was concerned to point 
•out that in cases of gall-stones or stones in the gall bladder, there is what 
as known as flatulent dyspepsia or dyspepsia with flatulence (Vol 12, p 337, 
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11 8-10 xind p 356, ll 26-36) As regards the "mucus vatli a little free blood”’ 
in the stoolSj the utmost Mr. Chaudhun could get lum to state rvas 

"The blood-stained mucus might be due to dysentery* and the httle 
free blood might be direct bleedmg from an ulcer" {ibid, p 340 
ll 22-23) 

Pointedly ashed if, apart from dysenteric condition, there could be any other 
cause in a case of gall-stone, all that he could bring himself to say was 

"A —Yes I would say that pus might come down tlirough the ducts 
and enter the mtestines and in passing down the large intestines 
set up an inflammatory condition there, or re-awaken or re- 
esacerbate an old> dysentery, a latent dj-senteiy I should prefer 
■ to say” {ibid, U 24-30) 

After this fantastic explanation he had to admit in answer to a question from 
the court — 

"I should prefer dr-sentery as explanation to any other” [ibid, 1 31) 

By tlie way, would it be wrong to apply to tins expert by Mr Chaudhun’s 
own token the remark which he chose to make (on the 2nd December, 193S) 
regarding this class of witnesses on the other side — “experts who, we know, 
can come and support a case provided the remuneration is suffiaently large” ? 

f The witness had to agree that "you must suspect arsenical poisoning, if 
• ilieie is blood tn the stools^’ [ibid, } 353, 11 11-13) As regards biliarj- cohc, 
he said that if a gall-stone is impacted in one of the ducts, the pam is not 
nocessanly contmuous as long as the gall-stone remams in siiii Dunng tlie 
intervals the stone in the duct is generally loosened, and when the loosemng 
takes place, the pam disappears or is alleviated K the stone is continumg 
mside the duct, that does affect the stomach, but this would not be easy to 
explain [ibid, p 356, 1 37~p 357, 1 12) 

Col Denham lATute is much shorter and more restrained He has known 
cases of death from gall bladder, and knows tliat there is no case of biliary 
cohc in which there is no djspeptic pam m the stomach (T'ol 17, p 156, 
11 33-36), but as for the httle free blood with mucus in stools, he opines it 
was a case of “bacillary djsenter}”, though it was no indication of arsemc 
poisoning [ibid, p 158, )l 4-11) Cramps, he adds, may occur in bihary colic 
From the prescriptions and Col Calvert’s endence, he formed the opimon 
that the illness -u’os dysentery, not that the treatment was for it (ibid, p 165, 
11 17-19), and reading his evidence, without the prescriptions, he thought it 
was a case of cntciilis, — the symptoms of arsenical poisoning being the 
symptoms of acute cntcutis (ibid, 166, 11 13-14 and p 165, 11 25-26) 

Commg next to the plaintiff’s medical witnesses Col MacGilchnst and 
Dr Bradlei, it is enough to state that their evidence is in entire consonance 
witli the authorities Thej are definite that in biharj colic von get neither 
diarrhoea, tenesmus, spasm in the intestines, nor blood-stained mucus in 
stools with a little free blood (T’of 9, p 344, ll 30-36 o»d T'o/ 11, p 350, 

11 1-6 and p 362, 1 35— p 363, 1 20) Both tlie doctors also agree tliat if a 
gall-stone got impacted in tlie cjstic duct and the duct was ruptured in 
consequence, the stone and the blood due to rupture would travel to tlie 
peritoneal caiit} and could never get out of the rectum On the otlier hand, 
if the stone did not cause a complete rupture of the walls of the cvstic duct, 
but ulcerated through it into tlie duodenum, the blood tliat would pass out of 
the rectum would be tany black [Vol 9, p 345, ll 1-15, and T'ol II, p 350, 

11 8-22 and p 363, ll 2-13) They are again at one with each other in saving 
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that there is no loss -of fluid in gall-stone to cause cramps {Vol 9, p 346, 
II 13-15 and Vol 11, p 352, U /2-13) In biliary colic, Col MacGilchnst 
explains, the pain is in the right hypochondriac region, which means under 
the nbs, and is also felt at the back and right shoulder, and not over the 
region of the stomach when the stone gets impacted in the duct, the 
duct .contracts excessively to expel it, and it is this excessive contraction 
which causes the pain There are three ducts— the hepatic duct, the cystic 
duct and the common bile duct, and he explains their action {Vol 9, p 346, 
I 37 -^p 347 ^ I 5 ) To similar effect -is the evidence of Dr Bradley {Vol 11, 
p 352, ll 20-26 and p 362, ll 3-13) 

Calvert’s positive evidence, which Mr Chaudhun adopted as the 
defendants’ case both in this court and in the court below, is that the 
second Kumar’s biliary cohc was caused by the impaction of a stone tn the 
cystic duct His first statement in sxamination-m-chief was m general 
terms . — 

“His illness was gall-stone He died of htltary colic dub to a stone 
getting impacted" {Vol 2, p 203, U 3-4) 

Again — 

V “The illness was .gall-stones The cause of death was collapse due to 
colic and pain and the stone impacted m the duct" {ibid, ll 19-20) 

In his "aflSdavit of death’’ of the 7th July, 1909, also he merely stated 
that the cause of the Kumar’s death was “collapse following upon an acute 
attack of biliary colic {gall-stone)" {Ex Z{1U), Vol I, p 178, ll 21-28) In 
cross-examination, when confronted with an opimon of Burney Yeo that during 
paroxysms of pain in biliary colic the patient should be given sodi bicarb 
with sodi salicylas mixed in a pint of hot water to drmk repeatedly in mouth- 
fuls till the pam ceases, because this drmk serves .the purpose of dilutmg and 
promoting the flow of bile, Calvert said that he agreed with reservations, 
and added — 

"If the common duct is completely blocked, it is not to be expected 

' that this medicine will increase the flow of bile or relieve the 
obstruction’’ 

He was then asked if he thought on the first day that the common duct 
was completely blocked, and he admitted “To the best of my recollection 
the common duct was not concerned at all in this case It was the cystic 
duct" {Vol 2, p 212, ll 8-23) Later on, he was more definite — "The cause, 
I say, was stone in the cystic duct" (ibid, p 215, I 1) 

I On the defendants’ evidence and according to their case, we are not 
concerned, therefore, m this case with anythmg more than one particular form 
of biliary cohc — a stone being impacted in the cystic duct, — not even with 
the cystic duct being traversed and the stone entenng the common duct, 
much less with the stone ulceratmg through the wall of the gall bladder 
either mto the duodenum or mto the transverse colon, or becoming impacted, 
in one case, in the lower part of the ileum, or m the other, being passed 
per anum , after more or less pam and difficulty from obstruction at the 
sigmoid or near the anus 

One or two other facts about bihary cohc may be added Gall-stones are 
commoner in advanced life, and occur m women more often than in men 
Price says They are very rare before the age of 15 , 75 per cent of cbmcal 
cases occur between 30 and 60, 40 to 45 being the most common age The 
incidence is greatest post mortem about 20 years later Gall-stones occur m 

8 
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about 25 per cent of all women and 7 per cent of all men djung after the 
age of 25 Osier also states that the great majority of cases occur between 
30 and 60, 40 to 50 being the most common decade They are rare under 
25, but cases have occurred m the new-born and in infants Three-fourths 
of the cases occur in women SaviU saj's that the prognosis as to recovery 
from an attack of biliary colic is excellent, but recurrence may be expected 


SYMPTOMS OF ARSENICAL POISONING 

1 

It IS necessary now to turn to the symptoms of arsenical poisoning 
Arsenic, as is well-known, is an irritant poison, and owing to the almost taste- 
less property of many of its comphunds and preparations, < it is perhaps the 
commonest poison used for homicidal purposes There are difierent varieties 
of arsenical poisonmg it may be acute, sub-acute, or chronic But it wdl 
be enough for our purposes to consider the first type only I take the follow- 
ing from Price's "A Text Book, of the Practice, of Medicine , i5th Edition, 

p 381 — 

Pathology The stomach contents usually contain much mucus which 
may be blood-stained The signs of gastrointestinal inflammation will be 
present 

Symptoms The symptoms commence within an hour if the stomach is 
empty, but may be delayed if the stomach is full, and if the poison is m 
the^ solid state there will be further delay A burning 
ept-gastiic legwn, and nausea and vomiting usually follow The vomit will 
cLtain any food present in the stomach, and there is often 
Bile IS usually present, and sometimes streaks of blood the ’ 

Passed on to the intestine, abdominal pain, of a griping or colicky 
usually diarrhoea occur The stools are watery, and may contain flakes of 
mucus The continual vomiting and diarrhoea cause exhaustion, faintness 
and collapse Cramps in the legs may occuf, but are not a 
In a severe case lestlessness, stupoi and coma develop, and death follows 
shortly Death in an acute case may occur withm 24 hours, or may be 
delayed for three days or more 

The account given in Lyon's Medical Junsprutoce for India which 
Mr Chaudhun would himself rely on, is not at all difierent 
pp 489-490) According to Lyon, the earliest effects following on the taking 

the poison are a felling of faintness, accompanied by nausea and hearty 
bum Shortly after this the individual begins to vomit . 

rapidly develops into a burning pain in the stomach, which P 

to the throat A patient in describing the pain said that 
had a Chula (oven) in his stomach The pain increases in “ 

spreads over the abdomen and tliorax the slightest pressure on abdomen 
IS resented The patient tosses about on his bed, vainly trying to find soin 
nosilmn which will bring him relief from the agonising pain, while at 
mcreasinglj frequent inteiw^als he vomits quantities of slimy fluid 
show streaks of blood The throat feels raw and parched, the thirst 

the super addition of colic Pinging soon follows, at first of the o™ "“JT 
bouiel contents latci of foetid, faeculent and perhaps blood-stained 
iTmuTlm, ,, lU nhmmu 0/ lh». («rtid rnotm,,. raeMhng 

f/. Z iZ.Jtf'-rice-mleT'' Wools 0 / olioloro nmm«s md anal pam oi 
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the nervous symptoms become m anif est .Cramps occur, particularly of the 
muscles of the calves Exhaustion from pain and the rapid draining ' away 
of the body fluids brings with it the usual signs of collapsef—a feeble pulse, 
embarrassed respiration and a sub-normal temperature, accompanied by "cold, 
•clammy sweat The mmd, at first unaffected, shares in the' general exhaustion, 
a' low delirium "may s'u'pdrvene Respiratory and cardiac' Weaknesfe become 
progressively ni'ore Inarked, twitching of ‘the muscles 'or even general' convul- 
sions may usher in the end, which, lidweVer,' m most cases takes place 
quickly from respiratory and cardiac failure," m froiri 24 to 36 hours No 
single syiAptom 'can be considefed as* 'characteristic of arsenical poisomng 
any one of them may be late in appearing, 'slight, or altogether absent 

• ’*>1 , I if * 

The, evidence of thp plaintiff 's. medical,, lyitnesses ,Qol MacGilchrist and 
Dr Bradley tallies with qthe*^ account , given in these 'standard authorities 
1 do not propose to ’quote their evidence, liut merely ' give the references — 

Col MacGilchnst— FoZ 9, p 343, ll 20-37, p 345, U 18-30, p 346', U 13-h 
and ll 18-25 

Dr Bradley— FoZ 11, p i 350, I 37^ 351, I 2, p ,352, I 3 and ll 13-14, 
P 358, ll 9-13 and p 361, ll 12-13 

It IS no use trying to belittle the last-mentioned, witness, as Mr Chaudhuri 
attempted, to do, merely because he was not familiar with Taylor’s jurispru- 
dence or had not heard of ^ Lyon’s Jurisprudence (ibid, p 358, ll 6-8) 
Mr Chaudhuri was not able to show that his , evidence, though given without 
reference to these authorities, was contradicted, by anythmg to be found 
therein I do not see how, ,it is ,,a disparagement ,to any expert not to knojv 
any particular text-book, or, text-liopks on his subject merely because they 
happen to be known >to ci;oss-examining counsel , 

Turning to the defendants’ medical experts, Calvert has never seen a 
case of acute arsenical poisoning, but agrees that the descnption given to 
him by the plaintiff’s counsel tallies more or less with that of the text-books, 
■except that he qualifies his statement by saying that the stools may “rarely” 
contain a little blood, and the character of the stools more resembles the 
nce-water stools of cholera, and the voimting is of a similar appearance or 
consistency {Vol' 2f p 221, ll 27-39) He is prepared to accept Lyon as 
an authority, but' only “generally with reservations” (ibid, p 222, ll 1-2) 

As regpds Major Thomas, he adimts that symptoms of arsenical poison- 
ing are apparently the same as those of cholera {Vol 12, p 339, ll 30-32), 
and that in arsenical poisohing there is extreme tenderness of the abdomen 
(ibid, 340, ll 1-5) He, of course, says that blood-stained mucus with 'a 
little free blood would not' only not indicate arsenical poisoning, but the 
reverse, the explanation he would give, as pointed out before, being dysentery 
rather than anything else (ibid, p 340, ll 10-31) He concedes that vomitmg 
and purgmg may be expected in arsenical poisoning among other symptoms, 
but only “of a particular kind” (ibid, p 348, I 37— p 349, I 2) ' "The 
authorities on arsenical poisoning”, he says, “are all agreed that the stools 
are large watery stools resembhng the stools' of cholera”, and although he 
can see no reason why there may not be blood and mucus in the stools m 
the case of arsenical poisoning, he ‘would still maintain that the mucus “would 
not be visible m the stools” (ibid, ‘p 350, ll '30-33) 'A passage was put to 
him from Herbert French’s book on “Index on Differential Diagnosis”, 4th 
Edition, p 103 [ibid, p 3S0, ll 13-24), but he was not prepared to accept 
Herbert French as an authority on poisomng, though his book has run into 
editions, and even the witness "would not exactly except him from 
the first rank”, only that he "would not put him among the highest” (ibid. 
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■p. 351, II 1-13). The •vray in whicli l»Iajor Thomas tnes to fence on the 
question of the presence of mucus and blood m the stools of arsenical poison- 
ing is indeed a study [ibid, pp 352-355) 

Col Denham White knows the symptoms of arsemcal poisonmg, but if 
he saw the symptoms in a given case, he would not suspect arsemc poisomngr 
unless circumstances raised a suspicion, because the symptoms of arsenical 
poisoning were the symptoms of acute enteritis (Vol 17, p 165, ll 19-26). 
He admits, however, that symptoms of arsemcal poisonmg generally resemble 
those of cholera to a large extent, and the burning sensation in the stomach- 
IS very great m arsenical poisoning and that would arouse his suspicion (ibid, 
II 27-29) In arsemcal poisonmg, he says, yon get watery stools with mucus, 
hut not mvanably with blood (ibid, II 30-33), and cites m re-esammation as 
authority Cushnj’s Pharmacology, 1928 Edition, p 682, paragraph 3 (ibid, 
p. 166, I 34— p. 167, I 2). 


SECOND ICmiAR’S SYMPTOMS 


Now, as to the symptoms of the second Kumar, particularly from after 
the evening of the 7th May As to this, as already mdicated, the evidence 
comes from the defendants* side, and much as Mr Chaudhnn may be amaous 
to run away from such parts of it as apparently do not suit his chents, I do 
not think the court is bound to permit him such latitude It is the testimony 
of Dr Ashutosh Das Gupta that he would particularly avoid, but even if this 
is put aside, it is difficult to see how the rest of the defendants’ evidence, 
consistmg of undisputed documents and of statements of witnesses which 
they themselves accept, helps to make a consistent case for them 


ORAL EVIDENCE 

Take, first, the symptoms which Mr Chaudhun himself admits, but no 
doubt seeks to explain away, namely, those which Calvert could not deny 
or as to which Calvert did not say his recollection was not to be depended 
upon Among other symptoms, these were — ^pam m the stomach, vomitmg, 
diarrhoea and tenesmus, as mfficated by his Mag Carb prescription of the 
8th May, Ex 51 (e), and motions consistmg of blood-stained mucus with a 
httle free blood, fresh and red m colour, besides the further fact of collapse, 
which Calvert admits in so many words when asked about the condition of 
the Kumar at the time he is supposed to have given the morphia mjection 
on the Sth May [Vol 2, p 218, U 1-3) 

Satyendranath Banerjee also admitted severe pain in the stomach and 
blood stools, only that he would not place the blood stools earlier than about 
half past 11 m the mommg on the 8th May [Vol 16, p 427, ll 14-17, p 472, 
11 6-7 and p 483, I 28— p 484, I 10), though, as regards collapse, he struggled 
hard against an unqualified admission of it (ibid, p 472, I 19 — p 473, I 3 
and p 501, ll 16-19 and ll 27-35) All the symptoms were finally put to the 
witness by the plamtiff’s counsel, and there was no denial 

"g— You don’t suggest that the symptoms I give you— tpofcry' stools 
-uith blood, vomiting, pain in the stomach and collapse— cccaned 
without a cause’ 

A— No” [ibid, p 437, ll 4-7) 
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Bibhabati Devi m her evidence also speaks to vomiting tendency, 
vomiting, and stools with blood and mucus [Vol 12, 202, ll i7-40) She 

first denied that the Kumar had jiain in the stomadi, but without knowing 
anything of anatomy, or physiology, was able to say that the pain “would 
arise in the region of the hver”, and then said, "from the liver it went to 
chest, back and stomach", correctmg herself at once after this statement and 
admitting 

“Yes, he dtd get patn in the stomach also {tb'id , p 224, ll 7-lS) 
She conceded “collapse”, but could' not say wheliier it was “profound 
•collapse” (ibid , 'p 226, It 1-2) She would' go as far as to say that the 
' Kumar's body was “cold”, but not “ice-cold” (ibid , p 260, U 34-38) 

' I • 


DOCUMENTS CADVERT’S DETTER TO DINDSAY 

Apart from this oral evidence which, as it appears to me, is more 
consistent with the plaintiff’s case than with that of the defendants, 
.significant corroboration comes from a document of the defendants which 
they would rather wish the Court to ignore— the letter which Calvert wrote 
to Dindsay on the 3rd August, 1921 reporting the facts connected with the 
illness and death of the Kumar, Ex Z {127), (Vol II, p 350) How the 
defendants resisted th? production of this letter, though they had shown 
it to Calvert before his exammation, and Satyendranath' 'Banerjee had also 
seen it before a copy was sent to London, and how they were ultimately 
forced to disclose it at the instance of the plaintiff— is a story f'have already 
related, which is typical of the way in which the defendants have’ attempted 
to suppress matenal documents in the case The eiastence of the original 
letter, now that it has been produced m court, can no longer be in doubt, 
but still learned counsel for the defendants stated during Lindsay’s cross- 
■esamination that he had no instructions as to whether the origmal was in 
existence (Vol 2, p 168, ll 8-9), the cross-examination taking! place after 
Calvert had' practically admitted the document It is difficult not to agree 
with Mr Chatterjee that no comment against Calvert could be strong enough 
for his having agreed to give evidence in suppression of the fadjs he himself 
lad related in this letter, and then given his evidence contrary to its tenor 

The letter is undoubtedly an “important commumcation”, as Satyendra- 
math Banerjee himself admits (Vol 16, p 493, ll 6-7), and as further 
jeference to it will be necessary, it is just as well to set it out here in full — 

Ex Z (IZT) 

“Confidential 

'Templecombe, 
Willingdon Road, 
Eastbourne, 

3 August, ’21 

“Dear Sir, ' ' 

/ “I remember the second Kumar of Ehowal who came on a visit 

to Darjeehng m May, 1909 He was suffenng from “Gallstone” 
His death made a considerable impression upon me at the tune, as, 
I thought that had he only listened to our advice, he need, not have 
died On the day of his death he was seized with a severe attack 
of bihary cohc An injection of morphia would have relieved Vntn 
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almost immediately of his pain He refused to have an> subcutaneous 
injections,' because his mother when m cxtiemis had died after 
receiving a hj-podermic injection, and he attributed her death to the 
injection, mstead of to the illness which necessitated the treatment. 
Owing to vomitmg and purging, opium by mouth and rectum was not 
retained The severe pain bemg unrelieved, brought on collapse 
from which he died I cannot now be certain whether I was present 
at the moment of his death, but I saw him shortly before it in a state 
of profound collapse On my last visit his Bengalee medical practi- 
tioner was present and arrangements made for the late Colonel 
Macrae, IMS, then I G , C H , Bengal, to see him in consultation , 
m the mommg Col Macrae had been Dvil Surgeon at Dacca and 
knew the Kumar’s family The Kumar, however, did not recover 
from the collapse and died the > same night 


“Yours smcereh, 
J T Calvert 


"J H Dmdsay, Esq , I C S ’’ 

Calvert is definitely stating here that the Kumar had “vomiting’’ and 
“purging” for which he administered opium by mouth and rectum, but tins- 
was not retained, which to my mind gives a completely different picture 
from what Calvert now suggests in his evidence It will not do for 
Mr Chaudhun to explam this away by saying as he did that Calvert, wnting 
in 1921, 12 years after the event, must have been hazy m his recollection as 
to details Calvert expressly wntes that the Kumar’s death made a consider- 
able impression upon him at the time, as he thought that had the Kumar 
only listened to his advice, he need not have died, and it is significant that 
in his present evidence he mentions this very circumstance almost m identical 
terms as the reason for having a “very good recollection” of the facts 
regarding the Kumar’s illness and death 

"Q — ^Have you any independent recollection of the facts mentioned in 
J T C 1, apart from the certificate itself (certificate o/ death ^ 
Ex Z (111), VoJ I. p 178) ? 

A — ^I have a very good recollection because the death of the Kumar 
made a great impression upon me at tlie time in that I thought 
it was an unnecessary death, and that had he agreed to the 
treatment, his death need not have occurred at that time, he being 
a young man” (Vol 2, p 205, 11 25-30) 

If this was good enough to keep his recollection alive m 1931, one does not 
see why it should have failed him ten years earlier 


MUKUNDA’S TELEGRAM TO BARA KTOLIR 

There is yet another document of the defendants which, if I may so put 
it, helps to fix them completely, and destroys the whole of the present case 
of biliary colic it is the telegram which Mukunda Gum sent to Bara Kumar 
from Darjeeling on the Stli May at 3-10 P M (Ea; 222, Vol I, p 300) 

“Kumar is senously ill Frequent xeatety nioUons with blood Come 
sharp ” 
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The “frequent watery motions 'with blood” seems to me to carry the plgintiff 
almost the whole way it not only rules out biliary colic' but suggests 
arsenic poisoning All the medical authorities are agreed that thin, watery 
motions resembling 'the rice-water stools of cholera are a charactenstic 
symptom of this kind of poisonmg, and not even Calvert, who would expect 
fresh, red blood with mucus in' biliary colic, could deny this One of 
Mr Chaudhun’s complaints was that Calvert was not asked a smgle question 
as to whether the Kumar’s motions were of a rice-water character, but 
learned counsel conveniently forgot the answer which the witness had given 

“The late Kumar never passed watery stools with blood, and had he 
done so, the treatment would have been adapted, if possible, to the 
cause of that condition" (Vol 2, p 213, ll 4-6) 

It IS indeed the plaintiff’s case that the watery motions with blood were 
concealed from Calvert, which is no doubt demed in a manner by Bibhabati 
Devi, and expressly by Satyendranath Banerjee (Vol 16, p 473, ll 10-15, 
and p 483, ll 1-9 and ll 23-35) Mr Chandhuri tried his best to make out 
that “watery motions” m the telegram did not mean what it said I can 
well understand this coming from learned counsel who doubtless realises, 
the implications of it, but what is significant is that his client Bibhabati Devi, 
though she has never heard of the symptoms of arsenic poisomng and never 
“applied her mind” to the subject, is still very particular in insisting that 
the stools referred to in the telegram were only “hqnid”, but “not like 
water” (Vol 12, p 222, ll 6-10 and p 223, ll 13-34) As is to be expected, 
Satyendra follows smt in typical fashion 

“(2— -Does that (that is, the telegram) remmd you that the Kumar 
had stools as there descnbed? 

’ A —All that I can say is that the stools were not water but patla- 
hajhye — ^very liquid stools 

Q — ^Very liquid stools — would you call them, m Bengali, “watery 
' motions” ? 

^.-We do ' ' ' 

"Jaler matan patla bajliye kacche" I would translate “motions 
like water” I may also translate it as “watery” ” (Vol Id, 
- p 471, I 40-p 472, I 5) 

Again 

I 

“(2— May I take- it you can’t explain how the Kumar came to pass 
frequent watery motions with blood if he was suffering from 
biliary colic? , 

A —I can I have heard these are the symptoms of biliary cohc 

(To Court I heard it at Darjeeling from Col Calvert) ” 

1 » 
i 

If I might pause here for a moment, this must either make Calvert a liar 
or brand the witness as such 
He goes on 

“I have heard that Col Calvert has said he was never shown 
watery stools with blood I know that Col Calyert resorted (to) 
(sjc, resented’) Mr Mukherjea’s suggestion that the Kumar 
passed watery stools 

(Adds) Experts would not call that watery stools 
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Q—Do you know that the only stools shown to Col Cahert consisted 
of blood-stained mucus with a little fresh blood? 

A — Such stools as the Kumar passed were shown to him, but he had 
his own description ” (ibid , p 482, I 35~p 483, I 9) 

t 

This witness makes a slight concession that he may have heard, probablj 
for the first time m connection with this case, that wntery stools with blood 
IS a symptom of arsenical poisoning (ibid, ll 16-20) I may state for mjself 
that all this equivocation, either on the part of Bibhabati Devi or of her 
brother, does not impress me at all, and I have no hesitation in holding that 
the words m the telegram must receive their plain natural meaning, in 
entire consonance with the plaintiff’s case 


Dr das GUPTA’S EVIDENCE 

If Mr Chaudhun did not fight shy of his own witness. Dr Asliutosh Das 
Gupta’s evidence, if referred to, would have left the matter in ver> little 
doubt He admitted that in Mr S P Ghose’s court in the Defamation Case 
he had said in examination-in-chief that on the day of his death the Kumar 
got a severe diarrhoea in the morning and passed "ternbly bloody stools”, 
hut from his later recollection winch is supposed to have improved with the 
lapse of time, from the telegrams as well as the prescriptions, he said, this 
was his mistake, the statement was false {Vol 16, p 260, U 33-38) Quite 
characteristically, elsewhere in his deposition he tried to make out that the 
stools were "loose”, not as patla (liquid) as water (ibid , p 261, ll 15-18) 
Eater on, however, he conceded having said that "watery motions” means 
liquid stools like water, and that to an English doctor he would descnbe 
the purging in a case of cholera as "watery stools” (ibid , p 338, U 18-24) 

It follows, then, that as regards at least one important si mptom— "bloodv 
stools" — the defendants’ documents belie tlie case they now' make in their 
oral evidence, but either would definitely negative the case of biliary colic 
The other symptoms which are practically admitted— tenesmus and collapse 
— are also unerring pointers in the same direction 

Bibhabati Devi made a feeble effort to deny tenesmus, ]ust as she also 
recoiled from the suggestion of a collapse (Vol 12, p 225, I 23 — p 226, I 2), 
but reading this lady’s description of her husband’s symptoms, I cannot help 
feeling that she was speaking more by the book than from her recollection, 
with her eyes set on the track which her chief medical expert had chalked 
out for her as best he could in the circumstances of the case 

Satyendra, as we have seen, practicallj admitted collapse, though he 
fought to the last the suggestion that the Kumar was "in a state of profound 
collapse” shortlj' before his death, as reported by Calvert to Lindsaj in his 
letter of the 3rd August, 1921 

"Q — ^Would it be correct to say that "the Kumar was in a slate of 
profound collapse shortly before his death”? 

A —I have already said he was in a stale of — call it collapse, call it 
hwianga" (Vol 16, p 487, ll 20-24) 

Further on 

"Q— Do 30 U remember now that Ins Iwnauga was at its worst shortl} 
before his death? 

A — ^To cut short matters, I would say ‘j'es’ 
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Q — ^Is that your answer, not to cut short matters ? 

fl 

A —I have given my answer ” {ibtd, p 487, I 38— p 488, I 2) 

I/ater he said 

“I do not tnow what Col Calvert meant by ‘profound 
collapse’ and what he meant by ‘shortly before his death,’ ” {ibid, 
p 501, ll 30-31) 

As regards the burning sensation m the stomach, the plaintiff relies on 
the evidence of Dr Ashutosh Das’ Gupta, and I see no reason why he should 
not be entitled to do so In the Snpur case. Dr Das Gupta had said 

, “There was a burning sensation m' the abdomen of the second Kumar 
on the 8th May, the day on which he died” {Ex 394 {10), Vol III, 
p 20, n 11-12) 

On this being put to him in cross-examination, he did not repudiate the 
statement but explained that he had said it in Bengali, and then indulged in 
a piece of verbal quibbling which only one conversant ’with the Bengali 
language will appreciate It is enough to state that he had to admit that 
'■the Bengali words which he had used did mean bummg sensation m the 
stomach, though he would object to their being taken to mean, .“stomach, 
iburns’'’ {Vol 16, p 302, I 22 — p , 303, I 7) Ji this evidence is accepted, 
here was again a, characteristic symptom of arsemcal poisoning, contra- 
mdicated in biliary colic 

Mr, Chaudhun’s answer as regards the, burning sensation was that it 
'was disposed of by the belladonna dimment and the rubbing of the gmger 
powder over the .stomach, as prescribed by Ex 51 {d), the last prescription 
■of the 8th May {Vol I, p 283) Bibhabati Devi had said that the nurses 
rubbed .the white powder all over the body of the Kumar — hands, feet, chest, 
abdomen, back, everjnvhere — all over the body, and it did not appear that 
this rubbing over the chest and abdomen was causing him any pain or dis- 
■comfort {Vol 12, p 203, I 37— p 204, I 2) Mr Chaudhuri also refers to the 
evidence of Jagat Mohini the nurse {Vol 1, p 293, ll 4-16) Apart from the 
fact that this argument is based on an attempt to reconstruct the illness 
from prescriptions, a course which Mr Chaudhun has so strongly deprecated, 
learned counsel forgets that on ,the plamtiff’s case the Kuma^ was in a state 
of profound collapse when the liniment or the ginger powder might have 
been applied — in fact long past the stage when he would be complaimng of 
a burning sensation in the stomach The plaintiff’s own evidence, it will 
be recalled, is that he felt this 'pam durmg the mght of the 7th May, and 
it IS now admitted by the defendants that the Kumar had some pam that 
night It could not be the pain of. bihary colic, for apart from anything else, 
one should expect in that case that Calvert would be ' called in, or at any 
rate, there would be a prescription, but the defendants’ own evidence esta- 
bhshes neither the one nor the other 

In discussing the Kumar’s symptoms so far, I have avoided any refer- 
ence to the prescriptions, but as the learned tnal judge has pointed out and 
as IS also established by the medical authorities and the medical evidence 
in the case, the prescriptions fully support the conclusion I have already m- 
dicated Apart from the prescriptions, some of the symptoms, as I have 
shown, are definiteljj? not those of bihary colic but of arsenical poisoning, and 
the effect of these^ m my opinion, is . not at all destroyed by the other 
symptoms merely because they are to be inferred from prescriptions or might 
be consistent with bihary colic In this view of the matter, it is perhaps 
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not necessary to enter into any further examination of the other symptoms 
or of the prescriptions The symptoms must be taken m their totality, and 
so taken, I do not think it is possible to say with Mr Chaudhuri that the 
symptoms, whether deducible from the prescriptions or otherwise, neither 
point unmistakably to arsenic poisoning on the one hand, nor exclude biliary 
colic on the other 

One cannot overlook in this connection the case which the defendants 
themselves made through their medical witness Col Denham Vhite who said 
this in examination-in-chief 

I 

“Reading Calvert’s description, the first thing that occurred to me- 
was that it was a case of bacillary dysentery I "think on tlie whole 
that IS my opinion” {Vol 17‘, p 158, ll 9-1 1) 

Nor IS it possible to ignore the definite opinion which he expressed in cross- 
examination 

“From Col Calvert’s evidence, not from the prescriptions, I formed tlie 
, opmion that the case was one of enteritis'' (ibid, p 166, ll 13-14), 

ahd again 

“Reading the evidence of Col Calvert, I think his treatment was 
directed towards acute ententts, not taking into account the pills in 
Ex 51 {a)" (ibid, ll 19-21) 

If this IS read with Col Denham White’s previous statement that “the 
symptoms of arsenical pbisoning are ‘ the symptoms of acute enteritis” 
(ibid, p 165, ll 25-26), it is difficult to see how Mr Chaudhuri can resist a 
conclusion, so far as it 'is posssible to rest a conclusion on expert medical 
opinion, which is wholly contradictory of his case It will be observed that 
Col Denham White expresses his opinion, not from the prescriptions, but 
from Col Calvert’s own evidence, the whole of which he had read, and it 
hardly lies in the mouth of Mr Chaudhuri to say that his expert was less 
competent to do so than any other person Nothing is 'gained by pointing 
to the words of conventional apology which Col Denham White used before 
criticising the opinion of Calvert — “I should not consider myself presumptuous 
111 giving my opinion after reading the prescriptions and Col Calvert’s 
evidence, but I should feel I was rather unwise, not having seen the patient” 
(ibid, p 166, ll 7-9) 

Major Thomas, it should be noted in this connection, said that enteritis 
IS inflammation of the mucus membrane of the intesbnes, caused by a bowel 
irritant which may be organic or inorganic, and that arsenic is a well-known 
chemical irritant (Vol 12, p 373, ll 23-25) 

I do not know if an}' one in the position of the plaintiff, who in the 
circumstances of the case has nothing hut his own incomplete account to give, 
could derive stronger or more convmcmg corroboration of his story from 
expert witnesses on the other side 


DVRJFELING TEDEGRAJIS 

1 

In support of his case and in refutation of that of the plaintiff, Mr Chaudhuri 
placed some reliance on the Darjeeling telegrams other than the one in which 
Mukimda reported “frequent uaterj motions with blood”, but what are the 
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indications of these’ All the' telegrams may be placed together in the conse-- 
cutive order of' their despatch, day by day — 

1 6th May — 10 am , "Last night Kumar had fever below 99 No 

anxiety, no feyer now Kindly wire health” {Ex 261, Vol I, 

. P 296) / 

2 ’ 6th 'May — 6-45' p m , "Kumar attacked fever yesterday with severe 

stomach pam - Civil Surgeon attending” (Ex 223, Vol I, p 294 ) , 

3 6th May— 8-55 PM "Fever abdominal pain lasted two hours Now 

remission, no anxiety, no fear of recurring” (Ex 224, Vol I, 
p 301) 

4 7th May— 7-10 am "Kumar had good sleep last night No fever, 

no pain” (Ex 282, Vol I, p 297) 

5 8th May — 7-20 am "Had fever Slight pain yesterday Now 

normal, no anxiety”' (Ex 225, Vol I, p 302) 

6 8th May — '11-15 am "No fever, slight, pain Vomiting tendency 

Civil Surgeon attending No anxiety Coming giving rice Wire 
1000 passage” (Ex 221, Vol I, p 298) 

7 8th May— 3-10 p M "Kumar is seriously ill Frequent watery 

'motions with blood, come sharp” (Ex 222, Vol I, p 300) 


SYMPTOMS 

So far as can be gathered from these telegrams, the symptoms were as 
follows — 

(1) Fever below 99 on 5th May night, no fever on 6th May. (10 am), 

' I ' 

(2) Fever "yesterday” (5th May) with severe stomach pain 

(3) Fever and abdominal pain for two hours on 6th May Remission 

“now” (8-55 pm) I , 

(4) Good sleep on 6th May night no fever no pam (on 6th night) 

(5) Fever and slight pain on 7th , May Normal "now” (8fh Mayr 

7-20 AiM) 

(6) No fever, but shght pain and vomiting tendency on ^8th May's 

(11-15 AM ) 

(7) Seriously ill, frequent' wateiy 'motions with blood (8th May^ 

3-10 PM) > > . 

The condition disclosed in 'the telegrams excepting the last is not at all’ 
serious, and one wonders really why so many messages, some of them urgent, 
should have been sent — ^three on the 6th, one on the 7th and two on the 8th, 
It IS significant, when presumably on receipt of the last alarmmg telegram, 
of the 8th May (3-10 pm), Bara Kumar wired back the same afternoon at 
4-45 PM— , < ' 

"Very anxious, wire condition veiy often ^ wire immediately pre- 
sent condition", 

that not one further telegram was sent to him, though on the defendants’" 
case, the second Kumar remained alive up to midnight! Admittedly, a tele- 
gram announcing death was sent, but as already seen, this has not been 
produced and there is a serious controversy as to which party was keeping" 
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back the document Mr* Chaudliun very often asked us to consider probabi- 
lities but what IS the probability suggested by this total blank as regards 
communication between 3-10 pm and midnight of the 8tli Ma}-— according to 
the defendants, the most critical period m the histoiy of the second Kumar’s 
illness, and this in spite of Bara Kumar’s express and anxious request — "wire 
condition yery often”, "wire immediately present condition”? Leaving aside 
the telegram of death, the defendants do not suggest that any other messages 
were sent' from Darjeeling to Jaidebpur besides tliose which have been 
produced 


NO MENTION OF BILIARY COLIC 

It will be seen that there is no mention of biliar}' colic in anj of the 
telegrams, though biliary colic is supposed to have been talked of at Darjeeling 
right from the beginning, according to Satyendra’s own evidence {Vol 16, 
p 471, ll 19-20) His explanation of this, however, is illuminating he had 
"no idea about the technical name”! (ibid, p 482, I 11) Calvert, he sajs, 
had been using this expression before, but he does not remember whether 
Calvert did so at the time he proposed an injection to the Kumar on the 
morning of the 8th May He was calling this "pain in tlie stomach” instead 
of using the right expression, because later on he came to know the word 
"frequenth ”, but at that time he had no ideal (ibid, p 481, ll 36-39) All 
that I need say is that comment on this kind of evidence is waste of words 


NECESSITY FOR HYPODERbHC INJECTION 

Another thing seems also to be clear from the telegrams If these reports 
which were being sent to Bara Kumar about his brother’s condition were at 
all correct, there could have been nothing serious, and no occasion, therefore, 
for Calvert pressing for a hypodermic injection at any time before mid-day 
of the Stli Blaj at the earliest,— which would at once falsify the case the 
defendants attempted to make through Cahert as well as through Bibhabati 
De\i and Satjendra among others, regarding the Kumar’s "strenuous refusal” 
""thtoughovt his ilhiess” to take this the "proper treatment” "until the last 
moment when it nas too laic” [Calvert — Vol 2, p 204, ll 22-23, p 211,1 32— 
p 212, I 4, p 215, 11 34-35, and p 223, ll 31-34) Bibhabati Devi, it inaj be 
•pointed out in this connection, was quite clear that Calvert wanted to gi\e 
A hypodermic injection to the second Kumar, first on the morning of F^da^, 
the 7tli May, and then again the following morning [Vol 12, p 202, ll 20-22 
and ll 25-27) Her astute brother would put it in a more guarded form 

"Col Calvert had been suggesting hjpodermic injection The Kumar 
obstinaleh and persistently refused to liaie it He had his own pre- 
judice against that 

This was proposed, so far as I remember, on the 7th and also 
on the morning of the 8th— about the 8th I defimteh recollect” 
[Vol 16, p 428, ll 16-20) 

In cross-examination, he w'as quite sure that Cahert suggested an injec- 
tion on the 8tli morning, and the Kumar -was having the pain of biliary colic 
at the time He must have suddenh remembered, howe\er, that this would 
not fit in with the telegrams, and pulling himself up at once, he said in the 
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same breath the Znmar “■was not having pain He had no pain in the 
morning” 1 He still adhered 'to 'his statement that Calvert suggested injec- 
tion to alleviate pain (%htd, p 467, U 1-9) Later on, Satyendra was con- 
fronted with the death certificate on the 7th July, (Ea: Zfjlll), Vol 1, p 178), 
in which Calvert distinctly stated that "the attack became acute on the 
morning of the • and .this produced a reaction in the witness which was 
fully worthy of him 

“6^— -This statement that his ' condition ‘was acute in the mormng 
^accords with Ashu Doctor’s statement 'that his condition was such 
that doctors had to be sent for? 

A —I also say that doctors 'had to be sent for, but it was not early 
morning It was by mid-day 

<3— Do you refer to mid-day as morning? 

A —I do not, Bengalees do 'not 

^ Q —Your evidence that Dr Calvert offered to inject morphia on the 
8th goes to ^how he had the attack on the 8th mommg ? 

,A —He had 'either a slight, attack or- it "was suggested as a precautionary 
measure ' 

To Court Against pain tlia't might come, because the Kumar had 
been suffering from, pain for the previous two or three days and the 
pain would come off and on ” (Vol 16, p 481, ll 1-14) 

As the learned judge puts it, one no more injects morphia in anticipation 
of ‘biliary colic than one chloroforms a person against a possible abscess and 
a possible operation (Vol 18, p 336, ll 38-40) 


DETAILED EXAMINATION OF TELEGRAMS 

If the telegrams are examined a little closely, it will be seen that they 
either falsify, 'or are falsified by, the other evidence of the defendants, in 
Whichever way they may choose to take it 

(i) Take the first , telegram of the 6th May (10 am). Ex 261, which 
mentions only fever below 99 “last night”, but not pam still the defendants’ 
present case is that the Kumar’s illness beg^ with fever and pain on the 
mght of the 5th May Thus, Bibhabati Devi says in examination-m-chief 

' “His illness began on Wednesday night He had fever and “colic 
pam” that night— at about midnight The pam lasted IJ^ to 2 hours” 
(Vol 12„ p 202, ll 11-12) ' 

Satyendra also says 

“At first he (Kumar) had fever and pam m the stomach” (Vol 16, 
P 427, I 5) 

He was shown the telegram, and he explained that “last night” meant 
the night of the Sth'May right up to the dawn of the 6th (ihid, p 496, ll 36-37), 
but he was unable to give any explanation as to why the pam was not men- 
tioned m the telegram he had admitted before that m the early hours of the 
5th (t e between 3 and 6 am), the Kumar “rolled in pam”, (tbtd, p 468, 
ll 4-5), though later he said, “this was an exaggeration”, and explained that 
what he meant was “pam” and not “agony”, that it was “much”, not "very 
much” (ibid, p 495, ll '23-25, ll 27-29 and ll 33-34), all the same, he could 
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■not maintain to the end that the Kumar’s condition "was such that it must 
not be mentioned m a telegram" {ibtd, p 496, ll 4-5) 

(m) As to the next telegram (Ex 223) sent at 6-45 p m on the 6th ilaj , 
it mentions fever “yesterday” -with severe stomach pain If "3'-esterdaj ’’ 
refers to the day-time of the 5th, it would be opposed to the defendants’ 
case If, on the other hand, as Satyendra would have it, "yesterday” means 
"jesterday night”, the word "night” havmg been dropped for abbreviation 
(ibid, p 496, ll 30-33), not onlj’ -would this telegram not fit in with the earlier 
message of that morning, but it would go agamst Satyendra’s statement ]ust 
quoted that the pain during the night of the 5th was not severe or acute it 
W'ould also leave him without any .satisfactory explanation as to why no doctor 
was called in If at any time, says he, the Kumar had severe pain, and the 
hour not “unearthly”, he would get a doctor — ^by “unearthly hours” he means 
from 1 A M to 4 A M (ibid, p 497, ll 7-9) If a third reading of the telegram 
is attempted, namely, that the “fever” was on the 5th mght, and the “severe 
stomach pain" on the 6th dunng the day-time, it may perhaps be possible 
to reconcile it with the previous message, btat when the “Civil Surgeon (was) 
attending” on the 6th May, according to the defendants the Kumar was not 
very ill Satyendra says that when Calvert came in the morning on the 6th, 
the Kumar had very little or no fever (tbid, p 466, ll 7-10), and Bibhabati 
Devi’s evidence also is to the same effect, 

“Towards dawn the fever and the pam grew less The pain grew less 
towards dawn No doctor came that night The doctor came on 
Thursday morning (6th May) — Dr Calvert Up to after mid-day the 
second Kumar was well^ but towards afternoon colic and fever began 
again” (Vol 12, p 202, ll 15-19) 

(lit) As regards the third telegram of the 6th May despatched at 8-55 P M , 
Ex 224, it mentions fever and abdominal pain which lasted two hours This 
obviously could not refer to the fever and pain mentioned m the next 
preceding telegram, as in that case there would be no occasion for sending 
this further message If, then, it refers to a fresh attack, as it must, this 
could only be after the despatch of the earlier telegrams, but it would be 
hard to reconcile it with the fact that no doctor was called in during this 
attack Sat3'endra, who admits that the pain mentioned here was serious 
enough for bringing in a doctor, no doubt recollects that a doctor did come, 
and as admittedly Cahert came only on the 6th morning, he 533 s that “this 
doctor was possibly Nibaran”, but himself adds that he was “likely to make 
a mistake” on this point (Vol 16, p 497, ll 28-29) Bibhabati Devi 16 more 
candid and does not bring Dr Nibaran Chandra Sen to “Step Aside” on the 
6th at all Dr Ashutosh Das Gupta’s present evidence also is that 
Dr Nibaran Sen did not come either on the 6th or on the 7th May (Vol 16, 
p 265, ll 38-39) In any case, the undisputed fact remains that there is only 
one prescription on this date — ^the carminative mixture and the opium 
liniment of Calvert, Ex 51 (Vol 1, p 273) 


KUINIAR’S CONDITION ON 7TH NIGHT 

(iv) As for the next telegram, the only one of the 7th I^Ia3, sent at 7-10 
AM, Ex 282, it savs “no fever, no pain”, and also “Kumar had good 
sleep last night”, but this last-mentioned detail is contradicted bv Satyendra’s 
own entT3 in his diar3 under date the 7th JIa3 (Ex 399 (I), Vol I, p 306) 
“Ramendra’s illness continues, pam m stomach with slight fever lYo sleep 
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last His attempt to explain it away as referring to his i having no 

slefep himself' has only to be stated, to be re'jected {Vol 16, p 497‘^\l 35 — 
p' 498, I '10, see also judgment Vbl 18, .p 329, ll -12-21) ''This telegram is 
al^o contradicted' by Satyendra’s 'evidence that the Kumar got fever and pain 
at night on the 6th May (P '01 16, p 466, 'l 3) ‘ 

(v) The next telegram, "the first to have beep ,sent on the 8th May (7-20 
am), ^Ex 225, was a very re-assurmg n^essage “Had iever, slight pain 
yesterday (i e , 7th May) Now nprmal, no anxiety’’, -but unfortunately it is 
beiied by Satyendra’s own evidence,, w^ch had no doubt to be,,y?rung out 
9 f h^m, after a great deal' of st^pggle 

"Q — Would you now admit that the Kumaf i oiled 'about m b'ed after 
dusk on the 7th tn,papil , 

A — I do, but by “rolhng about’’ I mdan what I already said-i-frequently 
changmg of side’’ (Vol 16, p 496, ll 10-13) 

Whatever “rolling about’’! might or 'might not mean, here is a clear 
admission that the Kumar had pain after dusk on the 7th May Satyendra 
had 6f course begun by, saying, when asked about the second Kumar’s condi- 
tion on the night of* the 7th • ' ' ’ > > ' ' 

; ' i" , 

“On that night he ,was also better’' ^(tbid, p 427, ll 29-30) 

V I • 

“It may be’’, he ,said a little later, “that I .heard that Ashu doctor has 
said that the pain on the 7th night continued on the 8th mommg’’, but ,“I 
do not remember anything particular happening on the 7th night before I 
went to bed’’, which he did at the usual .hour, te, at, about 10 pm (ibid, 
p 466, ll 30-37) Further on, followed u half-hearted admission of pain on 
the 7th night 

y > I 

"Q — ^Would you agree ^With me that if the Kumar was suffering from 
pain on the 7th night, doctors shoiilii have been .called to see him 7 

I 1 ‘ I • 

/!'— Yes, doctors ot a doctor were called' I recollect that at least one 
was called, but it may be two’’ (ibid, p 473, ll 24-27) ‘ 

Agam 

"2— You cannot repudiate 'the evidence of Ashu doctor that the pam 
' that the ‘Kumar had at night continued to the 8th ? 

I 1 f I I 

A — ^He might have had a httle’’ ' (ibid, p 474, ll 4-6) 

. t " I t 

He again repeats that either Dr Calvert or Dr Nibaran was sent for 
on the evening of the 7th, and says they were called in to treat the pain, 
which was^ “some pain’’, but “not severe pain” As .there was ,no prescription 
for pain on the 7th — ^the only prescription of that day bemg the infamous 
concoction of, Dr Ashutosh Das 'Gupta, .Ea; 51 (a) — Satyendra, of course,- does 
not remember if the doctor who came prescribed any medicme (ibid, p 474, 
I 34— p 475, I , 12) Finally, this very .truthful witness had to make the 
admission already referred to that the Kumar “rolled about in bed after dusk 
•on the 7th in pain” 
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The same admission is also to be found in the evidence of Dr Ashutosb 
Das Gupta, which is of particular importance in this connecbon, seeing that 
he was the sender of the telegram, this being in fact the only telegram to 
have been sent by him to Bara Kumar from Darjeeling about the second 
Kumar’s illness This is the £nal statement of this witness 

"The Kumar had, I said, pain on the night of tlie 7th This pain had 
a connection with the callmg of Col Calvert on the morning of the 
8th I cannot say whether the pam of the second Kumar on the 
night of the 7th made the second Ram very anxious I do not 

remember whether I was with the Kumar on the night of the 7th 
when the pain was on, but I ought to be there The pain on 

the night of the 7th Maj’ was the pain of biliary colic" {Vol 16, p 334, 
I 32— p 335, I 19) 

And yet this doctor was wiring the next morning at 7-20 am “slight 
pam yesterday, now normal, no anxiety”! 


“A SUGGESTION OF DESPAIR" 

JVIr Chaudhuri made an mgemous attempt to explain away this evidence 
by a suggestion which, if one may borrow an expression of Satyendra, was 
“a suggestion of despair” {Vol 16, p 496, I 18) Beamed counsel actually 
sajd in his reply (on the 11th August, 1939) that "both these witnesses were 
led to speak of the pain of the 7th evening for the pain of the 6th, being 
shown a telegram sent on the 6fh May, Bx 224'\ and to explain how the 
witnesses were misled, he drew attention to the fact that on the original 
document the date was put down as the 7th This telegram reads as follows 
"Fever abdominal pain lasted two hoars Now remission, no anxiety, no 
fear of recurring” Mr Chaudhun'was doing less than justice to his witnesses, 
for they were really not so simple-mmded as he would have us believe 
Before Satyendra made the statement in question {Vol 16, p 496, H 12-13), 
he had not been shown this telegram, Ex 224, at all, but a different telegram, 
namely, the first one of the 6th May, Ex 261, which stated — “Last night 
Kumar had fever below 99”, and the witness could not possibly be making 
any mistake about it, as he was bemg cross-examined regarding the condi- 
tion of the Kumar in the early hours of the 6th Mr Chaudhuri added that 
before seeing the telegram. Ex 224, Satyendra had spoken of pain on the 
6th and no particular pain on the 7th night {Vol 16, p 466, I 36, p 465, I 34, 
p 474, ll 1-9), but all this is beside the point, as pain on the 6th need not 
exclude pam on the 7th, and an earlier statement of such a witness that 
tliere was little or no pam pn the 7tli night does not necessarily imply that 
he could not make a different statement afterwards As any one reading the 
cross-examination will see, the whole object of it was to proie that the 
earlier statement was false and false to the knowledge of the witness 

As regards Dr Ashutosh Das Gupta, the suggested explanation of 
Mr Chaudhuri is still less probable Apart from the fact that Dr Das Gupta’s 
statement alreadj quoted is quite definite and lea\es no room for any 
possible misapprehension on his part, and apart from the further fact that 
Ex 224 was not shown to him at all at or about the lime he made the 
statement, one has onlj to refer to earlier parts of his eiidence, where he 
stated that on the 7th Maj the Kumar had biliarj colic about dusk, and that 
he had "such pain as was likeh to need specific prescription” and that the 
pam was "\erj great pain” (To/ 16, p 271, ll 31-37) 
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{vt) Coming to the next telegram of the 8th May sent at 11-15 am, 
Ex 221 (fl), which read as follows “No fever, slight pains, vomitmg 
tendency. Civil Surgeon attending, no anxiety, coming givmg rice, wire 1000 
passage”, the object was apparently to convey to Bara Kumar quite a 
hopeful account of the second Kumar’s condition that morning, in spite of 
the “shght pams” and the “vomitmg tendency”, because it definitely 
suggested that the Kumar was recovermg and expectmg shortly to come 
down to Jaidebpur, for which a telegraphic remittance of Rs 1,000 was 
asked for “Giving rice” is a common Bengali expression for return to 
normal diet, and the words “coming giving nee” apparently meant that the 
whole party would be commg back after the Kumar took nourishment This 
telegram, however, is contradicted by the defendants’ own evidence regarding 
the Kumar’s condition on the 8th mommg Dr Ashutosh Das Gupta’s 
evidence that the pam on the 7th mght continued to the 8th morning has 
already been referred to Satyendra as well as his sister would like to say 
that the Kumar took a sudden and senous turn for the worse only at about 
mid-day on the 8th, i e , from after the hour of despatch of this telegram 
{Vol 16, p 427, ll 12-18), but he admitted later that when Calvert came on 
the 8th morning and suggested a hvpodermic injection, the Kumar was 
having the pain of bihary colic (tbtd, p 467, ll 4-S), though, as already 
pointed out, he wanted the next moment to withdraw the statement He 
afterwards expressly repudiated Dr Das Gupta’s evidence to the effect that 
the Kumar’s condition was such on the 8th morning that Col Calvert had 
to be sent for (ibid, p 474, ll 7-9), and was prepared merely to agree that 
the pam that the Kumar had at night on the 7th continued to the 8th, 
"only a little” (ibid, ll 4-6) He was later asked, if the Kumar had no attack 
when Calvert proposed to inject morphia in the mormng on this day, meaning 
thereby, as he explained, the time between 9 and Ham, and his answer was 

"A —I say he had an attack of biliary colic then, but a slight attack 
I mean the pain was slight and it had been contmmng 

To Court By ‘slight pam’ I mean— when the Kumar was asked 
‘Have you any pain?’, he would say ‘A little of it’ There was 
no evidence of it unless he said it 

Q —The attack was not on then ? 

A —He was not in the midst of paroxysm ” 

(ibid, p 481, ll 15-26) 

Calvert’s evidence is also contrary to this telegram According to 
Satyendra, Calvert’s first visit on the morning of the 8th May was between 
9 and 11 am [Vol 16, p 482, I 12 and p 484, I 14), and Calvert thinks it 
was “on the mommg visit” that he saw the Kumar’s blood-stained stools with 
mucus, about a dozen of them, which, he says, had been kept for his 
observation [Vol 2, p 213, ll 10-13 ) , this shows that the stools must have 
commenced some considerable time earlier, seeing that Bibhabati Devi says 
that the Kumar was passing stools every half an hour or three-quarters of an 
hour [Vol 12, p 225, ll 25-26) 


REFUTATION FROM CADVERT’S DEATH CERTIFICATE 

The most convincmg refutation of this telegram comes from a document 
of the defendants on which Mr Chandhuri places very great reliance— the 
9 
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certificate of death given by Cakert on the 7th Jnlj, 1909, Z(U1) 

[Vol 1, p 178), which, as pointed out before, distinctl} states that “the 
attack became acute on the morning of the 8th" Mr Chaudhun’s gloss that 
“mormng” meant “the doctor’s morning”, that is, any time up to, say, 2 pm 
without putting a smgle question to Calvert about it— was, I should haie 
supposed, worth} onl} of Satyendranath Banerjee and not of learned counsel 
Sat}endra, in fact, when giving his recollection that the Kumar was “ill”, 
but not "ler} ill” on the 6th morning, thought it fit to add that b} 
“morning” he meant “up to 10 o’clock”, but at once checking this unconscious 
betraial of lack of circumspection, he volunteered "By morning Europeans 
mean up to lunch time" In answer to a ver}' natural question provoked bi 
this gratuitous impromptu, he explained to the court, “There is no particular 
reason for adding this” (Vol 16, 465, ll 6-9) This was an obviousl} false 
answer, for Satiendra had a very “particular reason” for adding this little 
bit of technical knowledge, which came out later when he was confronted 
with Calvert’s death certificate 

“<2 — ^This statement that his condition was acute in the morning 
accords with Ashu doctor’s statement that his condition was such 
that doctors had to be sent for? 

A —I also say that doctors had to be sent for, but it was not early 
morning It was by mid-day 

Q — Do you refer to mid-day as mormng? 

A —I do not, Bengalees do not ” (Vol 16, p 481, ll 1-7) 

“Bengalees do not, but Europeans do”, as he had stated before— that was 
the obiious implication Satyendra forgot, however, — as did learned counsel 
as well — ^that Cahert had already proied himself a “Bengalee” in this respect 
long before Satyendra volunteered his help Calvert had said 

“The Kumar passed motions consisting of blood-stained mucus with 

a httle free blood” 

“2— When? 

A — On the day he died In the morning or in the middle of the 
day” {Vol 2, p 213, ll 6-9), clearly' distinguishing ‘morning’ 
from the ‘middle of the day’ 

Bibhabati Devi was also faced with the death certificate — a document which 
she had set out in extenso in her own written statement — ^but she scuttled 
away 

"2 —Do you know that the certificate says that the Kumar’s condition 
was acute in the morning? 

A —I do not know ” {Vol 12, p 231, ll 1-3) 

V RE^L\RKlVBLE DOCIDIENT 

The telegram itself appears to lie a somewhat remarkable document 
According to the previous messages, there was nothing serious with the 
Kumar at any stage of his illness, and tins telegram adds a distinct note of 
buovancy by the prospect of “giving rice” which it holds out still one 
wonders why there should be any anxiety to rush the Kumar back to Jaidebpur 
uistead of leaving him at Darjeeling to recuperate, or why there should be 
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this peremptory reqmsibon for funds by telegraphic remittance Perhaps one 
should not be justified in indulging in these speculations, seemg that 
Satj'endra, who admits responsibihty for all the telegrams (Fol 16, p 465, 
11 12-21), was not cross-exammed on these points All that need be pointed 
out is that the evidence shows that the Darjeelmg house had been engaged 
for three months at a rental of Rs 400 per month, of which not even a month 


had expired, and the estate cash book. Ex 

Z(243), contams the 

foUowmg 

entries regardmg Darjeehng expenses 



8th Apnl, 1909 (Satyen) 



Rs 400 

17th Apnl 

Rs 

1,456 



Rs 

1,500 



'Rs 

125 



Rs 

50 



Rs 

26 


28th April 

10th May, 1909— 


- 

Rs 1,000 

(T M 0 to Mnknnda to brmg Bow Ram, 

1 e Bibhabati Devi) 

Rs 500 

10th May, 1909— 

(Advance to J N B to go to Poradah) 



1 

Rs 400 


(nil) The next telegram. Ex 222, mentioning “frequent wateiy motions 
with blood”, is one which the defendants would gladly disown, if only 
they could 


PLAINTIFF’S POSITION IN REGARD TO TELEGRAMS 

The position which the plaintiff takes up m regard to these telegrams is 
qmte understandable, but not so that of the defendants they are their 
documents, Satyendra himself vouches for their correctness, still the 
defendants’ other evidence, oral or documentary, is not consistent with 
The telegrams are supposed to contam facts which are withm the speaal 
knowledge of the defendants, and it should be for them, therefore, to give 
such explanation of these documents as will reconcile them with one another 
■and with the other evidence, which, however, as I have shown, they have 
failed to do So far as the plamtiff is concerned, in my opimon he is entitled 
to rely on any of the telegrams which fit in with his case, and those which 
he rejects, he rejects not merely because they are mconsistent with his case, 
but because they are falsified by the defendants’ own evidence One does not 
know why Mr Chaudhun did not cross-examine the plamtiff m regard to 
these telegrams to find out if any of them had been sent with his knowledge 
or approval, or as to why, so long as he was well enough, he did not send a 
message himself to his eldest brother Nor do I understand why learned 
counsel for the plamtiff did not question his client about them either, as 
■undoubtedly he might and should have done 


DEFENDANTS’ POINTS ARISING OUT OF TELEGRAJVIS 

It IS necessary now to consider the pomts which Mr Chaudhun wanted 
to make regardmg the telegrams for the purposes of his case 

If I have followed him aright, his first pomt was that the telegrams 
showed ttat the Kumar had fever, and if that was so. Dr Ashutosh 
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Das Gupta’s prescription of the 7th May, Ex SI {a), would be fully justified, 
inasmuch as the medical evidence was that such a prescription was suitable 
for fever As to this, in the first place, I am not at all sure tliat the 
defendants would like to make the case that this medicine had been actually 
administered to the second Kumar In any case, all that need be said is that 
Dr Das Gupta’s own evidence would furnish a complete answer to this 
prescription As I have said before. Dr Das Gupta must be held to be its 
author, his story that he took it down to the dictation either of Calvert or of 
Nibaran Sen bemg demonstrably false on his own showing, and he has himself 
admitted that this medicine cannot be given during the pain of biliary colic, 
he would give it "only if the pafaent has malana— the fever on with 
constipation’’, he would "not give it to a chrome malaria patient who has 
diarrhoea and who is in the pain of bihary colic’’ {Vol 16, p 264, ll 25-36) 
Mr Chaudhun does not contend that fever— malarial or otherwise— was the 
principal complaint of the second Kumar There is admittedly no other 
prescription for fever besides this dubious one, and Calvert was never asked 
if he had treated the Kumar for fever It may be added, as the learned 
judge points out {Vol 18, p 323, ll 1-4), that in the printed form on which 
Calvprt gave his death certificate. Ex Z{I11), there is a marginal direction 
asking the medical practitioner to state not merely what the deceased died of, 
but also if he had any other disease, chronic or acute If the Kumar had 
fever, or Calvert had been told anything about it, he would doubtless have 
mentioned it in his certificate Apart from that, the telegrams, though almost 
all of them mention "fever’’, do not on a plam reading seem to suggest fever 
of any marked intensity, the first telegram in fact describing it as being 
"below 99’’ Again, according to the telegrams, the Kumar is reported to 
have had fever only on the night of the 5th May, for two hours on the 6th, 
and for some time during the day on the 7th (period not specified) A lot 
of useless controversy was raised in the court below as to whether the 
second Kumar was a chronic malana patient suffice it to state that it is not 
established on satisfactory evidence that he had an attack of malarial fever at 
Darjeeling {see judgment, Vol 18, p 336) Even if the telegrams are 
accepted as correct, I am not prepared to hold that the fever indicated therein 
IS such as may be supposed in any way to discount the sinister significance 
of the "arsenic prescription’’ 


KUMAR’S CONDITION ON 8TH MORNING 

Mr Chaudhun’s next point seemed to be that the first two telegrams of 
the 8lh May, Exs 225 and 221 {a), sent at 7-20 and 11-15 am respectively, 
were valuable contemporaneous evidence to show that the Kumar was 
comparatively better that morning, and that" this accorded fully with another 
contemporaneous document, Calvert’s condolence letter of the 10th hlaj, 
Ex Z{20S), {Vol I, p 419) I have already referred to the defendants’ own 
evidence which goes to contradict tliese telegrams, but in i lew of the particular 
emphasis which Mr Chaudhuri laid on the Kumar’s condition on the 8th 
morning, as negativing the plaintiff’s case of poisoning, 1 may perhaps add 
a feu further obser^-ations on the point 

In the first place, it is to be observed that Calvert was not examined at 
all bj the defendants regarding the Kumar’s condition on this morning, and 
his description of it in his certificate or affidavit of death was left to stand 
as it was It was elicited from him in cross-examination that he saw the 
Kumar’s blood-stained stools "on the morning Msit’’ rather than "in the 
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middle of the day”, and this visit, according to Satyendra’s evidence, was 
between 9 and 11 am There was no re-examination of the witness on the 
point Secondly, it is admitted both by Satyendra and Bibhabati Devi that 
Calvert proposed a hypodermic injection on the morning of the 8th, and this 
IS also stated by Calvert in the condolence letter — “The morning I was called 
in he (Kumar) felt so much better that he declined the treatment I proposed” 
{Vol I, p 419, ll 11-12) Calvert could not possibly be speakmg here of his 
"mid-day” visit, to which he refers m express terms in a subsequent part of 
his" letter On his own evidence, it is clear that there could be no question 
of “hypodermic medication”, if the Kumar was in fact in a more or less 
“normal” condition or suffermg only from “slight pains” Thirdly, it is not 
a violent assumption to make that Calvert came in the mommg because he 
was sent for, and he would not be sent for, if the Kumar’s condition did not 
require or justify a call Satyendra tried no doubt to repel this suggestion 
{Vol 16, p 427, I 20, in examination-in-chief and p 474, ll 7-9 in cross- 
examination), but this was quite typical of him he would “send for” 
Calvert on the 7th evening when Calvert did not come (ibid, p 474, I 40), 
but would not send for liim on the 8th morning when he did come 
Bibhabati Devi merely said “On Saturday in the morning. Dr Calvert came 
The, second Kumar was then somewhat well Dr Calvert wanted to give an 
injection, but the Kumar would not agree He left ” [Vol 12, p 202, 
ll 25-27) On this point Dr Ashutosh Das Gupta’s evidence, allowing of 
course for the usual exaggerations, is more in accordance with probabilities 

“j2 — Would it be true 'On the day of his death Dr Calvert was 
called SIX or seven times from 7 a M to 8-30 pm’? 


Again 


A —It would be true 
Adds I said what I remembered 

(Question repeated ) 

A — ^Yes, it would be true ” 

(Vol 16, p 291, ll 5-9) 

I 

“I mentioned the three visits of Col Calvert then (that is, in the 
Sripur case) My present recollection is that he came many times 
on the 8th May He came six or seven times ” 

(ibid, p 297, ll 32-83) 


It is worth while pointing out in this connection that at one stage 
Mr Chaudhuri himself emphasised that “the best medical aid was sent for" 
on the 8th mornmg this was necessary for the purpose of countenng any 
suggestion of felonious intent on the part of Satyendra and Dr Ashutosh 
Das Gupta, but the moment he realised that it went directly against his case 
that the Kumar was comparatively better that morning, he quickly retreated 
and said “Probably ‘sent for’ is not accurate” (I am quoting his very 
words of 11th August, 1939) 


WHAT ARB THE PROBABIDITIES ? 

Reading the evidence as a whole, it seems to me that the probabilities 
are that the Kumar had started passing blood-stained stools from a fairly 
early hour of the 8th morning, and that if Calvert came at or about 9 am, 
he must have been sent for, and if he proposed an injection at the time, it must 
have been because he found the condition of the patient very acute In 'any 
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case, it IS impossible to hold that the Kumar could have been in anything- 
like the condition indicated in the telegrams of this morning This condusion 
IS not at all repelled by the Mag Carb prescription of Cahert of the Sth May, 
Ex 51(e), (Vol I, p 285) as to whether this prescripbon was brought from 
Calvert from his house or not, is uncertain, and as I have said before, no such 
suggestion was definitely put to Calvert by the plaintiff in cross-examination, 
but it is enough to state, as the learned judge points out, Calvert’s memoiy 
does not go to this prescription as connected witli an actual Msit m tlie 
morning (Vol 18, p 349, ll 10-11) 

NO INDICATION OF GOOD FAITH 

The next point which Mr Chaudhun attempted to make on tlie telegrams 
was in connection with the last one sent on the Sth May at 3-10 p si , which, 
he said, was an indication of good faith on the part of the Darjeeling people 
not only was there no attempt to suppress such a tell-tale sjmptom as 
“frequent watery motions with blood”, but there uas on express request 
to Bara Kumar to "come sharp” m view of the second Kumar’s “senous 
illness” Plausible as this argument is, it cannot bear scrutmj In tlie 
first place, on the defendants’ own evidence the alarming sjinptoms made 
their appearance at 1 1-30 a m at the earliest, and though only a quarter of an 
hour before a message had been sent giving a very hopeful account of the 
second Kumar — “No anxietj^ coming giving nee”, — they waited nearly four 
hours before communicating to Bara Kumar any news about the fresh 
developments If Satyendra, as he himself says, was the person responsible 
for sending these messages, one has only to contrast this attempt on his 
part to hold back the true state of things as long as possible on this fateful 
day with the frequency of the messages sent on the 6th Mai , w’hen apparentlj , 
on his case, the Kumar’s condition could have possibly given no cause for 
anxiety To my mind, if any inference is to be drawn from these telegrams 
of the Sth May on the question of Satjendra’s good faitli, the fact of this long 
intenal between the tivo messages cannot certainly tell in his favour 
Secondlj, for aught one knows, there might yet have been no occasion for 
suppression of “watery motions with blood” If the previous telegrams are 
ani indication, biliarj colic was still in the air— the onlj illness wliicli up to 
now held the field was “fever” and “stomach pam” A sudden change for 
the w’orse, serious enough to lead to a fatal termination almost wutli certaintj, 
had to be accounted for a mere onset of high temperature or increased 
seieritv of stomach pain would not ser^'e the purpose some approach to 
actual sjmptoins could hardh be avoided there w’as certainly less risk in it 
than 111 total suppression Again, if Satjeiidra is to be beheied, Cahert was 
in the house from shortly after inid-da} the Private Secretarj had with 
“praisew ortliv real” got him tliere none of the alarming sjmptoms were 
kept back from him Calvert himself was strenuouslv, but still without 
success, pressing for hjpoderinic injection The prognosis, on the defendants’ 
account, was in all conscience serious Satjendra was for the iiioment the 
master of the house who had the direction of affairs in his hands If he was 
acting boiia-fidc, what would one expect him to do in such circumstances 
before he sent a telegram to Bara Kumar about the second Kumar’s 
condition? He would consult the doctor, ask him what he thought about the 
case, and take Ins advice about the message to be sent But it is not 
Mr Cliaudliuri’s case that the 3-10 P'S! message was sent to Bara Kumar 
with the knowledge and approial of Cahert, which iindoubtedh would ha\e 
established good faith on the other hand, there is the attempt and all the 
attendant equnocation to make out that “waterj motions” in the telegram 
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meant no more than liquid stools I As regards the invitation m the telegram 
to “come sharp”, I do not know that the defendants are entitled to claim 
any merit from this, seeing, in the first place, that it was out of the question 
for Bara Kumar to have arrived at Darjeeling before Monday afternoon at 
the earliest, and secondly, that on their own case they could not have paid 
any heed to Bara Kumar’s request m his own telegrams for “immediate” 
information about the second Kumar’s condition 

Another point which Mr Chaudhun tried to make in connection with the 
telegrams was that if Satyendra was out to make a false case of biliary colic, 
he would have taken good care for this very reason to put “biliary colic” in 
the telegrams rather than avoid any reference to it The short answer to 
this suggestion is that biliary cohc might not have been thought of at all at 
this stage as a possible explanation of death 


WHAT DO THK TELEGRAMS INDICATE’ 

Taking the telegrams as they stand, without the aid of any commentary, 
all that they show, to' my mmd, is that the second Kumar got a slight touch 
of “fever” at mght on Wednesday, the 6th May, if not during the day as well 
It was accompanied by “severe stomach pain” On the 6th he was free 
from fever and pain, both in the day time and at night, except only 
for two hours which were probably towards the evening On the 7th he 
had “fever” again and “slight pain”, but on the 8th morning he was 
“normal” till about 11 AM, except for “slight pains” and a “vomiting 
tendency” Up to now there was no cause for anxiety at any stage on 
any day On the 8th morning his people there were actually hoping to 
"give him rice” and brmg him down to Jaidebpur shortly Somewhere 
between 11 and 3 during the day on the 8th, he, however, suddenly took 
“senously ill” and passed “frequent watery motions ' with blood” The 
condition was alarming enough to make the inmates of the house wire 
the Bara Kumar to “come sharp” I believe I have given a very fair 
summary of the telegrams, and it passes my comprehension how any one, 
doctor or layman, can, possibly trace m it the remotest indications of biliary 
colic On the other hand, the “frequent watery motions with blood”, coupled 
with stomach pain, might conceivably, if not necessarily, point to arsemcal 
poisonmg, at any rate to ententis 


WHAT DO THE PRESCRIPTIONS SHOW? 

So far as the prescriptions go, for what they are worth, the indications 
are, I may repeat — ^not of arsenical poisoning, it is true, but certainly not 
of biliary colic either, taking them as a whole, including Ex 51 (a) They 
are mostly sedatives for the stomach, with just a few stimulants thrown in 
for collapse, and an opium preparation, possibly to fight diarrhoea or dysen- 
tery, and a Imiment for rubbing over the stomach None of the prescriptions, 
again, is for fever, exceptmg probably Ex 51 (a) which, of doubtful efiicacy 
as it IS for this purpose, is on the other hand definitely contra-indicative oi 
biliary cohc 

In this state of the evidence furnished by the telegrams and prescnptions 
on the question of the second Kumar’s illness, Mr Chaudhun naturally turns 
away front them, and invites the court instead to fix its attention on some 
other contemporaneous documents which he says establish the broad fact of 
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biliary colic, and wliicli, if they do not constitute the onl} safe basis on which 
to proceed, would, at anj rate, be much safer e\idence to act on than the 
doubtful evidence of symptoms at this distance of time In view of the 
insistence with which Mr Chaudhuri has pressed this argument it becomes 
necessary to examine the matter with the care and attention it desei^es 


CALVERT’S CONDOLENCE LETTER AND DEATH CERTIFICATE 

As already indicated, _there are two documents on which Mr Chaudhuri 
relies, not only as regards illness but as evidence of death as well— Cah ert’s 
condolence letter to Bara Kumar, Ex Z[20S), [Vol I, p 419]^ and Ins 
affidavit or certificate of death of the second Kumar, Ex Z[I1I), (Fol J, 
p 178), read with his evidence in support thereof In view' of their importance, 
the documents may be set out in full 

‘ ( 1 ) 

CONDOLENCE LETTER 


“1, Monteagle Villa, 
Darjeeling 
10th May, 1909. 


"My dear Kumar, 

"Please accept my most sincere condolence in the great loss which 
you have sustained through the deatli of your kind-hearted and amiable 
brother I am afraid that his sudden deatli must be attributed to a- 
little overconfidence on his part regarding the nature of Ins illness and 
its probable termination The morning I was called in he felt so much 
better that he declined the treatment I proposed, eien the earnest 
solicitation and exhortation of his Private Secretary and friends who 
were most solicitous concernmg his condition failed to move him Later 
in the day he had a relapse, tlie colic coming on in a most intense form 
His Secretary with praiseworthy zeal himself w’ent round the station 
until he had found me on my rounds and secured my early attention 
to the case This time he listened to the adMce of the Secretarj' and 
his friends and allowed me to adopt the right treatment The colic 
quickly ceased under the hjpodermic medication, but uiifortnnatelj the 
system had received such a shock in the interval that he sank and 
died fiom collapse in spite of all our endeavours All that was possible 
was done to save jour brotlier’s life, and he received the greatest care 
and attention from those about him It would have been a great boon 
if he could ha^ e had his friends around him, but the exacerbation of his 
illness came on so suddenh and terminated so quickh that it was not 
possible He had had milder attacks of this nature before, and it was 
his recoverj from these which preiented him realizing the senous 
nature of the last one before it was too late 

"Vours sincereh, 

' J T Cahert” 

"{Replied 20-5-09) " 

Tins was marked as J H L 4 during the examination of Lindsai on 
commission. 
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( 2 ) 

CERTIFICATE! OF DEATH 

"Certificate A 
“Policy No 74789 

"Life— Kumar Ramendra Narayau Roy 
"Claimant— Rani Bibhabati Devi 


"CITY OP GLASGOW LIFE ASSURANCE COMPANY 
"Certificate of Death 

"To be granted by the Medical Practitioner who attended 
deceased in his last illness 

"I, John Teller Calvert, Lt -Col IMS, Civil Surgeon, Darjeeling, do 
hereby solemnly declare, that I have known Kumar Ramenira Narayan Roy 
for 14 days and have been his consulting Medical Attendant for 14 days, that 
I attended him in his last illness , that he died aged about twenty-seven years 
at Darjeehng at 11-45 o’clock pm on the 8th day of May, 1909 after an 
illness of 3 days, that the cause of his death was collapse following upon an 
acute attack of biliary colic (gall-stone) 

"The above was inferred from symptoms and appearances, dunng life, 
that the symptoms of the disease which caused death were first observed by 
me on May 6th, 1909, and that the attack became acute on the morning of 
the 8th and he died the same evening 

"Signature— J T Calvert 

Designation— Lt -Col IMS, Civil Surgeon 

Place — ^Darjeelmg , 

Declared before me this seventh day of July, 
1909 

1 Signature — W M Crawford, Justice of the Peace 

and District Magistrate, Darjeeling 

"N B This Certificate must be countersigned by a Justice of the 
Peace, Magistrate, Collector, or Judge of the place or district where the 
death took place, and must bear the Court’s Seal when signed before 
any of the three last officials ’’ 

This was marked as J T C, 1 dunng the examination of Calvert on 
commission The certificate is written on a printed form of the Insurance 
Company, and the original should be referred to in order to see the portions m 
print and the portions in the handwriting of Calvert or of the attesting 
authority Crawford When Calvert says m cross-exammation that “the whole 
of this’’ from the words “John Teller Calvert’’ down to the word "Darjeelmg” 
before the final declaration is in his handwritmg [Vol 2, p 205, ll 13-15), 
he means by the “whole of this’’ the whole of the manuscript portion For 
easy reference, the material part of the document may be reproduced below 
with the manuscript portions in italics and the pnnted portions in capital 
letters 

“I, John Telfer Calvert, Lt -Col , IM S , Civil Surgeon, Darjeeling, 
DO HEREBY SOLEMNLY DECLARE THAT I HAVE KNOWN Kumar 
Ramendia Narayan Roy FOR 14 day^ AND HAVE BEEN HIS consult- 
ing MEDICAL ATTENDANT FOR 14 days, THAT I ATTENDED HIM 
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IN HIS LAST ILLNESS, TH-VT HE DIED AGED ABOUT Uccuty^ 
seven YEARS AT Daijcchng AT 11-45 O’CLOCK /> jk ON THE sih 
DAY-- OF May 1909 AFTER AN ILLNESS OF 3 DAYS, TH.VT THE 
CAUSE OF HIS DEATH WAS collapse following upon an acute attack 
of biliary colic {gall-stone) 

The above was infencd from svmptoins and appearances dining life, 
THAT THE SYIUPTOMS OF THE DISEASE WUIICH CAUSED 
DEATH Y^RE FIRST OBSERA^D by me on May 6th, 1909, and the 
attack became acute on the moining of the 8th and he died the same 
evening " 

It IS admitted that the whole of the wnting is m Calvert’s hand The 
document as printed in the Paper-Book leaves out the marginal directions 
contained m the form 

Both these documents were specificallj* included in the Interrogatories put 
by the defendants to Calvert {Inteiiogatorics 5-9, Vol 2, pp 201-202), while 
Lindsay was asked about the condolence letter onlv (Int-ci rogatory 15, Vol 2, 
P 137) 

It will be remembered that Bibhabati Devi sets out both the documents 
in extenso m her written statement (T'o/ 1, pp 174-175) 


DEFENDANTS’ CONTENTION ON THE DOCUMENTS 

^Ir Chaudhun maintains that there is nothing whatever to impugn the 
bona-fidcs of either of the documents w’hich have been dnh proied by 

Cahert, and that tliese cannot, therefore, but be the best evidence of tlie 

two facts mentioned therein, namelj, the deatli of the second Kumar and 
the cause of his death Death, he points out, was an accepted fact so in 

mentioning death Calvert could not be telling a he Secondly, as regards 

the cause of deatli, even supposing he had made a wrong diagnosis, he had 
admittedlj seen the second Kumar on the 8th Slav, and if he had put in 
bihari colic in the letter, he must have done so because he beheied it to 
be the cause of death Mr Chaudhun emphasises that no suggestion was 
put to Calvert m cross-examination that he had been ‘bribed” or “bought 
over” 


UNUSUAL CHARACTER OF CONDOLENCE LETTER 

As regards the condolence letter, the first thing that stnkes one about it 
IS its unusual character it does seem to be extraordinan that a consulting 
plnsician like Cahert should go out of his wai to WTite such a letter for no 
ostensible reason of Ins own It is obiious that the letter must haie been 
procured from Calvert, and that for a definite purpose Cahert admits that 
he did not know Bara Kumar before the date of this letter he had never 
met him It was put to him in cross-examination that he had wntten it at 
the suggestion of the brother-in-law or the attending plnsician of the second 
Kumar He did not remember, but added “The suggestion might have 
come from them” (T’ol 2, p 206, 11 11-15) Mr Chaudhun had to concede 
that it was not a spontaneous communication, but he would keep lioth the 
brother-in-law and the attending plnsiaan clear of it, and throw it on to 
Mukunda, the Private Secretarv, long since deceased The point he stressed 
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was that on the 10th May there could have been no motive to get from Calvert 
false evidence of death or of the nature of illness 

If, as Mr Chaudhuri admits, the letter was secured from Calvert, I find 
it difficult to believe that neither Satyendra nor Mukunda had any knowledge 
of it Whoever obtained it, he must have done so for a definite purpose, and 
if the letter be taken at its face value, the purpose was to get a statement 
from Calvert which would reassure Bara Kumar that “all that was possible 
had been done to save his brother’s life”, and that the patient had "received 
the greatest care afld attention from those about him” In other words, the 
object was to get what might look like an unsolicited testimomal from Calvert, 
not for the Private Secretary alone, but also for the “friends” of the second 
Kumar “who were most solicitous concemmg his condition” If Mukunda 
was the person to whom it occurred to get fortified with such a valuable- 
weapon of defence, it seems to me unthinkable that he could have acted 
so selfishly as to have excluded either the “brother-in-law” or the “attending 
physician” from the benefit of it, or at any rate, kept them out of knowledge 
of such a signal certificate of good conduct he had secured for them 


SATYENDRA’S DENIAL OF KNOWLEDGE OF THIS LEl'TER 

The insistence with which Satyendra disavows all knowledge of this letter 
IS itself very significant, and is quite in keepmg with the excessive anxiety 
he shows to disown connection with the procuring of other documents as 
well, such as the insurance affidavits of death and cremation, or the statements 
of the Darjeeling witnesses, or the statement of Haran Chandra Chakladar 
Satyendra is not content with denying having procured any letter from Calvert 
before he came back from Darjeeling or at any time, or having had any 
letter of Calvert in his possession, but he says in fact that he had never seen 
this letter in original till it was shown to him during cross-exammation 
{Vol 16, p 432, ll 1-3 and ll 11-13) Cross-examined about the letter, this 
IS what he says 

“fi —Are you not aware of the fact that Col Calvert was not acquainted 
with Bara Kumar at the time? 

A — ^I do not know, but probably he did not know him 

Q — ^Is it your suggestion that Col Calvert wrote that condolence letter 
to Bara Kumar quite independently— without suggestion of any 
kind ? 

A — ^I have come to know of this letter only when a copy of it was 
sent to me as I said Mukunda might have suggested a condolence- 
letter from Calvert, but it is my surmise 

I cannot suggest how Col Calvert came to write in such 
praise of these (sic) about the second Kumar during his illness 
Bara Kumar did not show me the letter at Jaidebpur I never 
heard about it from him or anybody I had no talk with Bara 
Kumar about it regarding the correctness of the second Kumar’s 
death” (ibid, p 535, ll 23^6) 

Dr Ashutosh Das Gupta’s disclaimer of this letter is equally characteristic 

"(Shown letter of Col Calvert set out tn the wntten statement of defen- 
dant No 1) I remember the contents of the letter now 
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"Q — ^Did you know this before ? 

A — heard about the letter 

(Question repeated) 

A — did not know this before— that the letter said that the Kumar 
was \\ell m the morning 

To Coint I heard about the letter and never knew its contents 
until now I did not know the contents of Col Calvert’s “death, 
certificate” before toda} ” (Vol IS, p 276, U 4-15) 


BIBHABATI DEVI’S “PRETENDED IGNORANCE” 

Bibhabati Devi’s cross-examination regarding the condolence letter ma\ 
also be referred to 

"Q — ^Do jou know that on the 10th May a testimomal was secured 
from Dr Calvert on Monday followmg the death? 

A — Tell me what it was about I do not know that any letter was 
taken from Dr Calvert that day 

<2 — ^Have JOU not heard till now that on the 10th May a letter was 
taken from Dr Calvert? 

A —By whom ? 

Q — Bj some one or other of the part) at j our house ? 

A — I do not know' even now' 

<2— Did JOU send a letter of Col Calvert dated 10-5-1909, to the 
Secretarj , Board of Revenue ? 

A — Let me know' the subject matter of the letter 

f 

2 — ^A.nj letter of Col Cah ert of that date ? 

A — Addressed to whom ? 

g— Ne^er mind to whom? 

*1 — I sent a copj of the condolence letter of Dr Cah ert to Bara Kumar, 
to the Secretary of tlie Board of Revenue This copj was sent 
to me liy Jogendra Babu, Secretarj’, after the arrest (sic — ad\ ent ?) 
of the plaintiff, and I sent this cop% or a copj of this cop^ to the 
Secretarj to the Board of Revenue That letter expressed sorrow 
at the Kumar’s death The whole of the letter was read over 
to me and I remember this much 

To Court ^Ij brother read it o\er to me In the letter to the 
Secretarj, Board of Reienue, I said that the letter had been 
suddeiih found during the course of a search in Bhowal shensta 
— this is, what Jogendra Babu had wTitten to me ” 

(Vol 12, p 227, U 9-33) 

Pretended ignorance could no further go Well might one saj “The 
lada doth protest too much, methinks” I 
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The defendants’ story of how the condolence letter came to be discovered 
may be now given According to their case, many letters of condolence came 
to Bara Kumar after the reported death of the second Kumar, which were 
all stitched up into a file with a cover marked “Condolence letters of second 
Kumar’’ and kept in the Private Secretary’s office at Jaidebpur Rai Sahib 
Jogendranath Banerjee, D W 310, was the Private Secretary, and his evidence 
IS that after the plaintiff’s declaration of identity he was ordered by the 
Manager to search for papers connected with the Kumar’s illness and death, 
and in the course of such search his clerk Abani Mohan Banerjee discovered- 
this file On looking into the file the Rai Sahib came across this particular 
letter from Calvert which was in fact the only letter he found in it touching 
death and illness, the rest bemg all simple letters of condolence He there- 
upon showed it to the Assistant Manager and the Manager, and by the direc- 
tion of the Manager, sent a copy of it to the Collector and a copy to Bibhabati 
Devi At the Collector’s request the ongmal was afterwards sent to him 
{Vol 15, p 443, ll 12-30) The witness adds that the condolence letters were 
all answered, and he would write "rephed” on them to show that this had 
been done, and he proved a similar endorsement “Replied' 20-5-09’’ on 
Calvert’s letter as being m his handwriting (ibid, ll 31-36) The clerk Abani, 
DW 324, has been examined and confirms this evidence (Vol 16, p 33, 
ll 13-24) The letter by which Bibhabati forwarded a co^y of this document 
to the Board of Revenue and the acknowledgment by the Board are both 
on record (Eter Z(260) and Z(258), Vol 11, pp 319 and 321 respecUvely) 
The correspondence between the Manager and the Collector regarding this 
letter (certain initials and ' endorsements on which only were proved), will be 
found in the Appendix at pp 246-249 

Mr Chaudhurr .points out .that the first suggestion of the plaintiff was 
that this condolence letter came into existence at a much later stage than 
the date it bears and that the endorsement on it "Rephed 20-5-09" was 
fabricated, but this suggestion, it is said, was afterwards given up when 
it was shown that these words were to be found m the photographic copy- 
of the letter which had bear kept on the record before the ongmal was sent 
to England for the purposes of the examination of Calvert and Dindsay In 
this connection Mr Chaudhuri calls attention to two petitions filed on behalf 
of the defendants m the court below on the 22nd July, 1935, putting on record 
the plamtifi’s case as made by his learned counsel to the effect, first, that 
this letter might have been ante-dated and procured at any time after the 
arrival of the plaintiff and before the examination of Calvert (Vol 14, \p 417), 
and secondly, that all correspondence addressed to the eldest Kumar mclud- 
ing the letters of condolence had been sent 'to the Bara Ram long before 1921 
(ibid, p 418) By a further petition on the following day the defendants 
filed a number of condolence letters purportmg to come out of this file, 
which were m addition to condolence letters produced by them at a much 
earher stage (ibid, p 440) Mr Chaudhun refers to the order (No 1116) which 
the learned judge recorded on the defendants’ petition on the 22nd July, and 
was as follows 

I t 

“As to the petition filed today touchmg the case as to Ex J H D 4 
(i e the condolence letter), the learned counsel for the plamtiff says, 
today as to this Ex J H D 4 that the letter does not appear to have 
existed on the date it bears I "take fiis case to be exactly what he 
says, though on the 18th he threw out a certain suggestion as to 
when it might have come into existence, and did not,' while makmg 
those suggestions, hmit them to a point of time before Bara Kumar’s 
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death I/eamed counsel says that he does not resile from the general 
position taken up on that date, though he does not commit himself 
to a definite date ” {Vol I, p 85, I 30— p 86, I 3) 

The plaintiff's answer was given in two petitions filed on his behalf, one 
on the 22nd Jul} and the other on the 24th July, 1935 [Vol 14, p 419 and 
pp 441-442) It was pomted out tliat counsel for the plaintiff was not counsel 
for the Bara Rani, but from such information as was available, it appeared 
that all letters addressed to Bara Kumar including letters of condolence 
had been sent to the Bara Rani by the Court of Wards before 1921 Objection 
uas also taken to the defendants filing any further condolence letters at this 
stage in contravention of the court’s order No 734 of the 29th September, 
1934 (Vol 1, p 59 and Vol 10, pp 406-412), particularly as the plaintiff had 
already closed his evidence and there was no chance of his refuting the case 
which the defendants w’ere now seeking to make 

The condolence letters and telegrams produced by the defendants and 
admitted in evidence will be found in Vol I, between pp 404 and 448 


WHEN WAS THE CONDOLENCE LETTER WRITTEN? 

I do not think it has been made out that Calvert’s letter was not written 

on the date it bears, namely, the 10th May, 1909 No such suggestion was 

put to Calvert by the plamtiff, on the other hand, he was cross-evamined on 
the footing that he had written it at the mstance of Satyendra and 
Dr Ashutosh Das Gupta, which must have been before they left Darjeeling 
on the 10th May This does not, however, dispose of the question as to 

whether the letter was received by Bara Kumar at the time in due course, 

or as the plaintiff suggests, it was reposing in the custody of Satyendra till 
he caused it to be found among other papers at the Pnvate Secretary’s office 
at Jaidebpur Calvert was not asked by either party if he had sent the letter 
b\ post, or made it over to one of the inmates of “Step Aside’’ for delivery 
to Bara Kumar The endorsement on the document “Replied", bearing 
date 20-5-09, if it was made at the time in the usual course, would no doubt 
support the defendants’ case, but as to this, it was definitely put to Rat 
Sahib Jogendranatli Banerjee in cross-examination that this writing was of a 
much more recent date the ink looked comparatively fresh, while the wnting 
in the body of the letter w’as distinctly more faded and discoloured the 
writing, again, w’as with a fine pen winch was unusual with the Rai Sahib 
who admits he preferred broad nibs (Vol 15, p 517, ll 17-32 See also Abam, 
Vol 16, p 39, ll 1-5) The suggestion was, of course, denied by the Rai 
Sahib, but unfortunatel) he is a witness whose evidence neither carries con- 
viction nor appears to have the ring of truth in it A very look at the 
document will show the difference in the ink between the body of the letter 
and the endorsement, and yet he denies this obvious fact It may be that 
the words “Replied 20-5-09’’ were tliere when the original letter was sent to 
England, as appears from the photograph to which Mr Chaudhun referred, 
but tins does not show that thev must have been there from the very 
beginning 

It was also suggested to Rai Sahib Jogendranatli Banerjee that the 
endorsement was not in his handwriting at all He had to admit that the 
"5” in “20-5-09" was written in a different manner from how he would write 
it now He was shown a number of other condolence letters and telegrams 
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produced by the defendants, which also contained similar endorsements 
^‘replied” (Ex 373, and Ex 373 (I) — Ex 373 (30) ) Of these there was only 
one, a telegram from Mr Lyon to Kumai Ramendra Narayan Roy, Ex 373 (11), 
{Vol I, p 434), the endorsement on which he could definitely swear to as 
Leing in his handwriting (Vol 15, p 520, ll 23-24) As regards the endorse- 
ments on the other documents of this senes, the handwriting in Ex 373 (5), 
373 (9), 373 (10), 373 (12),. 373 (15), 373 (16), 373 (17), 373 (18), 373 (27), 373 (28) 
and 373 (30) looked like his, but he could not swear to it, while he positively 
denied his handwriting in the rest (tbtd, ll 14-36) The witness pould not 
help stating that the “5” in Calvert's letter did not resemble the “5” in the 
telegram from Mr Lyon (tbtd, ll 36-37) Shown Ex Z (205), Calvert’s letter, 
he was asked 

"Q Do you usually write “5” like that? (Pause) 

A Can’t say if I wrote that sort of “5” usually ” (ibid , p 521, 
ll 12-14) 

The whole of the cross-examination of this witness regarding the hand- 
writmg of these endorsements ought to be read in order to appreciate the 
-value of this evidence Speaking for myself, I am unable to say that the 
plamtiff has not laid a foundation for the suggestion that the endorsement in 
Calvert’s condolence letter was neither a contemporaneous writing nor in the 
land of Rai Sahib Jogendranath Banerjee 

In her letter bearing date the 5th June, 1921, by which Bibhabati Devi 
forwarded a copy of the condolence letter to the Board of Revenue, 
Ex Z (260), (Vol II, p 319), all that she says is that “the letter was dis- 
covered in the course of searching the file of old correspondence by the 
Manager at Jaidebpur’’— not, be it observed, the “Condolence file” of which 
so much IS made by other witnesses It is significant that the Manager’s 
letter to Bibhabati Devi, which may be expected to hav^e given some mfor- 
mation as to how, where, or by whom the^ letter was discovered, has not 
been produced by the defendants (see the cross-examination of Rai Sahib 
Jogendranath Banerjee, Vol 15, p 521, I 29 — p 522, I 22) 

I 


WHERE WAS THE CONDOLENCE LETTER?' 

I 

The real question is whether this condolence letter was at the Private 
-Secretary’s office m the Rajban at Jaidebpur from before May 1921 when it 
IS supposed to have been unearthed for the first time by the Private Secre- 
tary’s clerk Abani (D W 324) On the case of either party, the letter was 
not sent to Bara Ram in 1917, when, it will be remembered, she asked for 
all the private papers of her deceased husband which had been lying in the 
Private Secretary’s office to be sent to her (see Vol II, pp 73, 74 and 174) 
It is, however, admitted by the defendants' witnesses tliat if this letter had 
ibeen found at the time, it would have been sent to Bara Rani 

Thus, Abam says 

“If this letter had been found when Bara Ram asked for Bara Kumar’s 
personal letters, it would have been sent then When she asked for 
these letters we searched for them ” 

(Vol 16. p 38, ll 36-39) 
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Mohmi Mohan Chakravarty, the Assistant Manager, also sa 5 S tins m cross- 
examination 

“I do not suggest that in 1921 letters addressed to Bara Kumar were 
at Jaidebpur but the condolence file was with Jogendra Babu So 
Jogendra told me, and he fihowed the file to me I do not remember 
if the letters in that file were addressed to Bara Kumar ” 

(Vol 14, p 412, ll 35-38) 


Again 

“I do not know whether all papers and letters addressed to Bara Kumar 
were sent to Bara Rani long before 1921 ” (ibid , p 413, ll 6-7) 

Rai Sahib Jogendranath Banerjee also in a manner admits that the condolence 
letters would have been sent to Bara Ram, if these had been found at the 
time after search 

“We had no objection to send the condolence letters to Bara Ram I 
thought it necessary to seardi for documents in my office before 
sending the papers wanted by Bara Ram At that time I did not 
find the condolence file after search ” [Vol IS, p 519, ll 24-27) 

The evidence of this witness regarding the condolence letters is indeed a 
study in prevarication 

On the evidence as it stands it seems to me to be fairly clear that the 
condolence letter was not at Jaidebpur m 1917 otherwise it would have been 
sent to Bara Ram Admittedly a search was made in the Private Secretary’s 
office at the time, and it is difficult to believe that such a file, if there was 
one, would have been missed It is true that the defendants have produced 
in court a number of condolence letters and telegrams, but there is nothing 
to show that these came out of the file of "second Kumar’s Condolence 
letters’* in which Calvert’s letter is supposed to have been found Mr 
Chaudhuri did not invite our attention to the statement of a single witness 
on his side who had said so, though, if the defendants’ case is true, the 
existence of this file as the repository not only of this letter from Calvert, 
but of other messages of condolence, must have been known to them from 
May 1921 at the latest, and they must have known as well the plaintiff’s case 
regarding this document which they were called upon to meet It is only 
necessary to add that though their witnesses talked so often of the condo- 
lence file, the defendants do not appear to have produced the file, as one 
would liaie expected them to do at the very first stage when they filed the 
Ex 373 scries As alreadj stated, they no doubt produced some more con- 
dolence letters on the 23rd July, 1935 (see their petition of that date, Vol 14, 
p 440), but the plaintiff very rightly objected to their bemg taken in at 
sucli a late stage If such a Condolence File did at all exist, the defendants’ 
conduct in respect of it uould seem to be quite on a par with what thej did 
in connection with the Darjeeling Sanitarium Condolence File Then, again, 
if it IS the defendants’ case that none of the condolence letters which had 
been received bj Bara Kumar were sent to Bara Ram in 1917, nothing would 
ha^e been easier for them than to proie this fact bj pioducing the list, 
admittedly kept by the ^lauagcr, of the documents forwarded to her (sfc 
Ex 65, Vol 11, p 74), but this they did not choose to do 
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To put the matter on no higher basis, it may well be stated that the 
origin and production of Calvert’s condolence letter are both shrouded in 
mystery, and this is a circumtance which cannot be altogether left out of 
account in assessing tlie evidentiary value of the document on which the 
defendants so strongly rely There still remams the question which was 
pointedly put by Mr Chaudhun why should Calvert, agamst whom thete 
was no suggestion of bribery or corruption in cross-examination, be writing 
a false letter regarding the death of the second Kumar and the cause of his 
death? Even if it be supposed that the persons who procured the letter 
from him had an ulterior object in view, that they wanted it to serve as a 
screen for their own misdeeds, that would be no reason for Calvert to be 
knowingly making false statements m their interest, unless he was in con- 
spiracy witli them, of which, however, it was said, there was no suggestion, 
far less any evidence 

This looks hke a poser, but the best answer is the very, condolence 
letter read with other contemporaneous evidence of an unimpeachable 
character, as well as some further documents emanating from Calvert 
himself 


WAS CALVERT PRESENT AT DEATH? 

So far as the fact of death mentioned m the lettter is concerned, Calvert 
doubtless believed m it, and it is not suggested either that he was making 
a deliberately false statement, or that those who got the letter from him 
were seeking to procure false evidence of death The plaintiff’s case is that 
Calvert was not actually present at the time of death, and any statement 
of his regarding death, whether in this letter or m his^ certificate of the 7th 
July, 1909, must haye been based on reports which had been made to him 
and which he had no reason to disbelieve, having regard to what he had 
himself seen of the patient In this letter there is nothing said by Calvert 
to show that he was present at the time the second Kumar is supposed to 
have died Neither is there any such statement in the certificate of death. 
Ex Z{11I), (Vol I, p 178) In his examination-in-chief, Calvert was of 
course very definite about it 

I 

"2— You have signed the certificate of the second Kumar’s death 
Were you quite satisfied of the fact of the second Kumar’s death ’ 

A — ^Absolutely certain 
, Q —How ? , ' . 

A —The case progressed steadily worse dunng the da>, and he finally 
collapsed late at night and died The progress was uniformly 
downhill until the last when it was sudden 

8 —Did you see the body after death > 

/ 

A — I saw the man dead and after some time I left 

8 —Were you satisfied that life was extinct ? 

A —Perfectly satisfied ” [Vol 2, p 203, ll 21-31) 


10 



146 


BHOWAL CASE 


Mr Chaudimn made a great point of the fact, as he said it was that 
the witness was not at all cross-examined on these answers, and he con- 
tended accordingly that this evidence must be accepted as unchallenged 

I am afraid, Mr Chaudhun is wrong In support of lus case that Cahert 
was not present at the time of death, the plaintiff relies strong]^ on Cahcrt's 
letter to Lindsay of the 3rd August, 1921, Ex Z(127), {Vol 11, p 350), and 
this was expressly put to the witness m cross-examination [Vol 2, p' 206, 

II 16-18, p 207, I 1 and ll 15-20), after which he was asked 

' / 

"^Lo you remember if Mr Lindsay asked you if you were present 
at the death of the Kumar? 

■A —^0 the best of ray belief he asked me if I recollected the death 
of the Kumar He was writing 11 years after the death took 
place 


(2 —Did Mr Lindsay ask yon if you were present at the death 
of the Kumar and if you saw the body after death? 

A — It IS quite possible he may have done so 

<2 —If Mr Lindsay did enquire of you if you were present at the 
death of the Kumar and if you saw the body after death, what 
was your answer? 

A —My answer was, I recollected very well his death, but at the 
moment I could not remember with certainty whether I was 
present at the moment of death or not 

I don’t remember any question being asked as to seeing the 
body after death 

(Ml S N Mukerjea (plamttff's counsel) says the witness's 
answer shows the existence of a lettei from Col Calvert in answer 
lo Ml Lindsay, and he calls for that letter) 

(Mr Pringle says that the lettei has never been called for, and 
this is not the time to call for it ) (Letter not pioduced ) 

(Mr Pringle produces a "brief" copy of a letter which he 
hands to Mr S N Mukerjea for perusal Marled for idenli- 
fication "X") 

Q —“X” shown to witness Is that like the letter vou wrote to 
Mr Lmdsay ? 

A — ^Yes, to the best of my belief this is a copy of the letter I wrote 
to Mr Lindsay This letter is dated 3rd August, ' 1921 To the 
best of mj belief, nothing happened from the 3rd August, 1921, 
until I heard from Mr Hunter 

12— Did anything happen after you heard from Jlr Hunter to help 
your memory' as to the eients in Darjeeling? 

4 —When I saw that I had given a death certificate specify mg the 
time and date of death, I recollected the scene of the death 
Preiiously I had some recollection of the hour, but the fixing of 
the exact time brought that remembrance back again " 

[Vol 2, p 207. I 21— p 20S, I 2-1) 
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Again 

"Q —Were' you further told (t e , in the statement of the case supphed 
to him) that according to the recollection of the family physician 
you left the Zumar’s house some time after his death and it 
was not a case of suspended animation ? 

A —I remember the first part I don’t remember anything about 
suspended animation ” {ibtdj p 209, U 18-22) 

It is futile to contend after this that there was no cross-examination of 
±he witness, as to his supposed presence at the hour of death 


NO INDZPENDUNT RECOLLECTION 

The letter to Lindsay has been already set out in full, and as I have said 
before, there is no reason for accepting Calvert’s recollection of 1931 as more 
reliable than that of 1921 In his present evidence Calvert no doubt 'attempts 
an explanation by suggesting that the specific mention of the time and date 
of death in the death certificate brought back to his mind a vivid picture 
of the scene of' death not only, however, is this a most 'unconvinang 
explanation, but it is hard to reconcile it with his own answer previously 
given, when asked whether he had “any independent recollection of the 

facts mentioned in the J T C 1 apatt from the certificate itself’’ 

, ? 

'M — ^I have a very good recollection because the death of the , Kumar 

' ' made a great impression upon me at the time in that I thought 

it was an unnecessary death, and that had he agreed to the 
treatment his death need not have occurred at that time, be 
bemg a young man 7 remember without seeing the certificate 
that he died about midnight From the fact that I have written 
1 1-45 PM on the certificate, I am quite certain that the death 
occurred at that time I would not 'have taken any hearsay 
1 evidence ’’ [Vol 2, p 205, ll 25-34) ' ^ ' 

He adds 

f I ; > 

“I was present at any death of which I have given a certificate 
, , m Insurance cases or else I saw the dead bodj’^ after ’’ 

,, ' , , '[ibid, p m, ll 4-5) 

' This amounts to no more than saying that as be would not give a’ death 

■certificate without bemg present at the death or seemg the dead body after- 
wards, he* must have been' present at the death of the 'second Kumar, because 
he had given a certificate In other words, this was not a statement of 

fact he was making from personal knowledge, but at best an inference 

from the fact of the certificate itself, which, however, it will be seen, is 
wholly silent as to whether he was or was not present at the time of .death 


j r 

CALVERT’S LETTER TO LINDSAY 

In his letter to Lindsay, not only does he state quite clearly, “I cannot 
now be 'certain whether I was present at the moment of his death’’, but 
adds, '“I saw him' shortly before it in ' a state of profound collapse’’, and 
further, that on his last visit, the Kumar's Bengalee medical practitioner 
was present and arrangements were made for Col Macrae to see the pafaent 
m consultation the following morning The last mentioned facts uere 
obviously facts about 'which he was "certain”, and the reasonable impli- 
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cation IS that Calvert left the Kumar before death when he was m a stat^ 
of prpfound collapse, and after arranging for calling m another consultant 
the next morning m case the patient should still survive The proposal 
to call in Col Macrae tlie next day is admitted by Dr Ashutosh Das Guntta 
(Vol 16, p 343, ll 36-37) ^ 

Lindsay’s letter, to Calvert to which Ex Z{127) was an answer has 
unfortunately not been produced by the defendants But as already seen, 
Lindsay had a copy of the death certificate with him at the time, and it 
IS not a violent assumption to make that Lindsay sent a copy to Calvert 
when he was writing to him in connection with the enquiry regarding the 
second Kumar’s death and illness Lindsay, of course, throws no light 
on this in his evidence he did not remember having received any letter 
from Calvert, far less having sent him any questionnaire (Vol 2, p 148, 
U 31-34) His recollection did not revive even after he was shown a copy 
of Calvert's letter (tbtd, p 151, ll 28-35) Calvert’s recollection iS' perhaps- 
slightly better, but all that he says is that apparently Lmdsay did not send 
him a number of questions, or else he would have answered them categori- 
cally At first he thought Lmdsay had done so, but he could find no trace 
of any such letter He had asked for a copy of the correspondence between 
him and Lmdsay to be sent to him to refresh his memory, but he iwas 
given only a copy of his letter to Lindsay and no other paper (Vol 2, 
p 206, I 20 — p 207, 1 1-2) If, as seems very probable, Calvert was in posses- 
sion of tlie death certificate or of its contents at the time he was writing 
to Lmdsay in August, 1921, the particular explanation which is now given 
for remembering facts winch he did not then recollect, becomes wholly 
meaningless 


CONDOI^ENCE Irm'TER NO CONFIRMATION OF DEATH 

Mr Chaudhuri admitted an "inconsistency” between the condolence 
letter and the letter to Lindsay, but said that it was not a material discre- 
pancy, and made a grievance of the fact that the contradiction had not been 
put to the witness under s 145 of the Indian Evidence Act There is, 
however, no merit in this point it is not a question of contradiction at all, 
seeing that the condolence letter contains no statement of Calvert being 
present' at the time of death, any more than of the hour of death In any 
case, , having all but withheld the letter to Lmdsay dunng the examination 
of Calvert and having m fact examined him m suppression of it, it is not 
for the defendants to raise any such 'objection In my opinion, the cross- 
examination to which Calvert was subjected regarding this letter was> more 
than sufficient for the purposes of the plamtifi 

Realising the obvious implication of Calvert’s letter to Lmdsay, Mr 
Chaudhuri was dnven to suggest that all that Calvert meant to say was 
that he might not have been present in the second Kumar’s room at the 
very moment of death, but if I may use once again the expressive phrase 
of Satyendra, this was a "suggestion of despair” 

So far, therefore, as the condolence letter merely mentions death, and 
not that Calvert was present at the time of death, I do not think the 
document can be supposed to hurt the plaintiff at all As regards the fact 
of death itself, the letter, if anything, helps the plaintiff’s case to a certain 
extent. It clearly emphasises that the “death” of the Kumar was both 
sudden and unexpected it says that the "exacerbation of his illness” came on 
"suddenly”, and also that it "termmated quickly” According to the 
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•defendants, this sudden exacerbation occurred at about mid-day, and the 
■"quick termination" thereafter -would be more in accord with death at dusk 
thair with death at midnight 

As regards the cause of death, it is also difficult to follow how the 
statements m the condolence letter, so far as they go, are of any assistance 
to the defendants In the first place, the letter does not mention biliary 
colic, but only “colic”, which, as is well known, is a somewhat vague term 
applied to spasmodic paroxysmal pam situated in the abdomen (SaviLVs 
>Chnical Medicine), 'and is used by medical men to describe the pain which 
•occurs, not only m intestinal, renal or biliary colic, but also in other 
abdominal disorders, such as enteritis or dysentery, of which, as any text- 
look on Medicine will show, "colicky pam” is most often a marked symptom 
On a plain reading of the .letter, I am unable in fact to find anji;hing in it 
which may rule out enteritis or dysentery, or even arsenical poisomng m 
which' as already shown from Pnce, abdominal pam of a gnpmg or a cohcky 
type occurs as the poison is passed on to the mtestmes 

If the "colic” referred to m the condolence letter be supposed to mean 
biliary cohc, as the defendants contend, it is only necessmy to point out 
that though it may fit m with the two later statements of Calvert,— the death 
•certificate and the letter to I/indsay, — ^it is contradicted by the admitted 
prescriptions 


OR OF CAUSE OF DEATH 


There are other indications in the condolence letter which seem definitely 
1 ^ 1:0 support the plaintiff’s case It will be seen that the letter attnbutes the 
sudden death to' "a little over-confidence” on the part of the Kumar, which 
IS more fully explained in the concludmg portion "he had mild attacks 
of this nature befori, and it was his recovery from tliese which prevented him 
realising the serious nature of the last one before it was too late” This 
information regarding the previous mild attacks could only have been derived 
hy Calvert from the person who went to him for this “testimonial” Calvert 
must have been puzzled himself as to the cause of death, he had observed 
-certain symptoms and treated for them, but was hardly able to account for 
the "quick • termination” of the illness, and all that occurred to him as a 
likely theory was "over-confidence” on the part of the patient He was 
-obviously not m a position to declare at this stage that it was a case of bihary 
•cohc It IS also stated in the letter that the “colic quickly ceased under the 
hypodermic medication’’^ but death supervened because the system had re- 
ceived a "shock in the mterval” The injection was apparently given not 
long after the colic had come on “in a most intense form", as the letter says , 
“the shock” must, therefore, have been “received” by the system long before 
this particular attack, which is supposed to have sent the Private Secretary 
"round the station” "with praiseworthy zeal" in quest of Calvert This attack 
•coming on "later m the day” is in fact described as a “relapse”, showmg 
that the earlier attack must have been in an equally "mtense form”, and as 
the only other visit mentioned in the letter was a visit on that morning, it 
follows that the Kumar’s condition at the time could not really have been 
"normal” or in any degree satisfactory as the defendants would now have us 
helieve On Calvert’s own statement in this letter, he must have found the 
Kumar in such a condition on his mommg visit that he thought it necessary 
to suggest an injection — according to him'^tlie only “right treatment” for an 
attack of "colic” "in a most intense form” The Kumar’s refusal of such 
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Kumar before the 6tli May, and equally untrue that he had seen biliary colic 
before the 6th It follows that Calvert’s statement in the affidavit that he was 
the Kumar’s consulting medical attendant at Darjeeling for 14 days must 
also be rejected as an inspired falsehood {Vol 18, p / 322) 

“INSPIRED FADSEHCODS” 

As regards the date, and particularly the hour, of death, mentioned m 
the affidavit, it seems to me to be impossible to accept this as an independent 
statement of Calvert I have no doubt whatever that he put in these particulars 
a!s they wfere supplied to him by his informant, which it may be assumed 
he believed at the time here, again, it is not necessary to suppose that he 
was knowinglj' ipaking a false declaration If, as I hold, Calvert was not 
present at the moment of death, he could not possibly give the precise hour 
from personal knowledge, and as he kept no notes and no diary, the 
information could have been recorded by him only from hearsay 


EXPDANATION OF “BIDIARY COLIC” IN DEATH CERTIFICATE 


So far as the mention of biliary colic (gall-stone) as the cause of death 
IS concerned, tins must have been Calvert’s own statement, and not due to 
any suggestion or inspiration from some other source If gall-stone was the 
real cause of death, it would not, of course, be difficult for him to remember 
the fact two months later, and one would not be justified in brushing aside 
his recollection on the ground of lapse of time The real answer would be 
only if it could be established on other evidence, not only that the illness 
was not gall-stone, but that Calvert had not and could not have even wronglj 
diagnosed it as such On this point there is, first, his own condolence letter 
written shortly ^after tlie date of supposed 'death, and then his own evidence 
coupled with that of the contemporaneous prescriptions and telegrams The 
condolence letter, as I have already explained, shows that Calvert at that 
stage was not sure of anything more than mere “colic”, — ^not biliary colic 
at all, far less the particular variety of it in which a stone gets impacted in 
the cystic duct, which is the specific case he came to make afterwarfs in his 
evidence As regards the telegrams and prescriptions, which I have also 
fully discussed before, the indications, taken as a whole, are not on y not 
in favour of biliary colic, but definitely against it, and Calverts evidence 
shows that his treatment could not have been directed to biliary colic 


Calvert’s statement in the affidavit can, therefore, be interpreted only 
as an attempt on his part to give a definite shape to what was really nebulous 
in his own mind He had undoubtedly been called in as a consultant to 
treat the second, Kumar, and whether in writing a letter of condolence to the 
senior member of the family, he might or might not have wished to commit 
himself on the point, he could not help being more definite when called on 
to state the “cause of death” in the prescribed declaration form of the 
insurance company Not to have been able to particulanse the cause of death 
to the msurance company would have argued a degree of incompetence w 
no doctor far less one in Calvert’s position, would be prepared to face O^u 
the other'hand, if a physician of his standing mentioned a particular illness 
* of'd^attfther. »e=d We been » feee tbet ^ 

not be unquestioningly accepted Tliere is no evidence that Calvert had hearn 
or been told at the fame of any rumours touching ^e ^^^^h ^ ^ 

fhp second Kumar or had anv other reasons to be specially on his para 
in giving the certificate, or to anticipate that he might be called upon at a . 
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stage to justify what he. stated in it regarding the illness or cause of death 
of his patient 

It will be observed that biliary colic (gall-stone) takes shape for the 
first time in this affidavit of death, and once it did so, whatever this might 
have been due to, it is only natural that it should persist in this form in all 
later stages throughout This would explain the mention of biliary colic and 
gall-stone in Calvert’s letter to Lindsay, and also account for his trying to 
adliere to this case in his evidence Mr Chaudhuri made a great point of the 
'fact that Calvert was not cross-examined on the statements he made in this 
"behalf in his examination-in-chief, but this is true only in the sense that 
learned counsel for the plaintiff did not tell the witness in so many words 
“I put it to you that it is not a fact that the illness was gall-stone or that the 
cause of death was collapse due to colic and pain and the stone impacted in 
the duct", these being the witness’s words ‘in examinabon-in-chief, {Vol 2, 
p 203, ll 19-20) But reading the cross-examination as a whole, there can 
to my mind be no doubt that the whole trend of it was to Challenge the state- 
ment of Calvert as to the nature of the illness or the cause of death I have 
no hesitation in saymg that Mr Chaudhuri’s objection was really one of 
form, and not of substance at all , . i ■ 

As to the further point made that no suggestion of dishonesty or corrup- 
tion was put to Calvert in cross-examination to discredit his condolence letter 
lor certificate of death^ all that need be said is, in the first place, that for the 
purposes of the plaintiff’s case it was not necessary to ascribe dishonesty or 
■corruption, and secondly, that, even if this was the underlying suggestion, 
I see no reason why it should have been directly put to him so long as the 
plaintiff was able to establish that the documents in question could not be 
rehed on at all This; I hold, the plaintiff has been able to do 


CALVERT^S THREE DOCUMENTS COMPARED 

\ 

Taking all the facts and circumstances into ■ consideration, it is difficult, 
therefore, to attach to Calvert’s condolence letter and afiSdavit of death any- 
thing like the importance which Mr Chaudhun claims for them as contem- 
poraneous documents The three documents of Calvert— these two, and hife 
letter to Lindsay — seem in fact to destroy one another, and it may be interest- 
ing to give a comparative statement showing some of the points in winch 
they differ or agree ■■ 

(i) According to the defendants the condolence letter suggests that 
the Kumar was "better” on the mormng of 8th May, but the 
affidavit of death states that on this morning "the attack became 
acute” 

<(») According to the condolence letter the hypodermic injection was 
given late in the day on the 8th, but none at all could be given 
according to the letter to Lindsay 

<i«) As regards the Kumar’s refusal of hypodermic treatment, the 
reason given in the condolence letter is his "over-confidence”, but 
in the letter to Lindsay it is prejudice due to his mother having 
died after an injection 

(m) The condolence letter seems to suggest that Calvert was called in 
for the first time on the morning of the 8th, but the affidavit of 
death saj's that he was the Kumar’s consulting medical attendant 

, for 14 dajs 
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[v) In the a£6davit of death jt is stated that the Kumar died “the same 
evening”, but the letter to Lindsay says that he died “the same 
ntghl", though rather inconsistently the specific hour 11-45 pm. 
r IS given in the earlier part of the affidavit 

(hi) The letter to Lindsay expressly mentions vomiting and purging and 
non-retention of opium by mouth and rectum, but there is nothing 
. said about this in the condolence letter 

{vi{) All the three documents agree, however, m speaking of “collapse” 
—it being “profound collapse” according to the last one of them 

(via) The condolence letter merely mentions "colic”, but the other two 
documents both speak of biliary colic and gall stone not a word, 
however, is said therein about impaction of a stone in the cystic 
duct, which detail comes out for the first time in Calvert’s evidence 
from his recollection 

Before leaving this topic, I might just refer to an interesting fact it 
is that shortly after judgment in tlH Magistrate’s Court in the Defam^ion 
Case acquitting the accused, in which, as already stated, Calvert’s affidavit 
of death and prescriptions had come up for consideration, Bibhuti, a son-in- 
law of Jyotirmoyee Devi, whose full name is Chandra Shekhar Banerjee (P W 
959), took it into his head to send to Calvert in England a copy of the judg- 
ment by a letter dated 13th September, 1923, which is Ex z(371) {Vol III, 
p 348) “My intention”, wrote Bibhuti, “in communicatmg to you these 
circumstances is that you may know how things were manipulated without 
jour knowledge ” This elicited from Calvert a laconic reply dated 8thi 
October, 1923, which was tendered during Bibhuti’s examination, but not 
admitted by the learned judge at that stage {sec Vol 11, p 28, U 9-IS andl 
p 32, ll 20-29) The reply was placed before us, and was in these terms 
“I am much obliged to you for your letter of 13 th September, 1923 and 
enclosure It is certainly interesting Calvert was not asked about this 
letter in cross-examination, but apparently when he was writing this, he was, 
still in the same state of mind as is disclosed by his letter to Lindsay of 
3rd August, 1921 

It' may be worth while in this connection also to call attention to a fact 
already noticed, namely, that in writing to tlie “Englishman” of the 9th 
May, 1921, to contradict the report, which had appeared in that newspaper 
under the heading “Dacca Sensation” shortly after the declaration of identity, 
Satyendra merely stated that he was personallj’ present at the time of the 
death of the Kumar and did not say anything about Calvert having been 
present as well, or even refer to' Calvert's death certificate The only refer- 
ence he made to Calvert in this letter was for the purpose of saying that he 
had attended the Kumar in his last illness, and the only death certificate 
mentioned was that given .by Mr Crawford, Deputy Commissioner of Darjeel- 
ing (see 'Satyendra's cross-examinaUon,^Vol 16, p 940, It. 22—29) 


CRAWFORD’S CERTIFICATE 

As regards this certificate of Crawford, which is dated the 8th February, 
1910 and on which the defendants rely, if not to the same extent as on that 
of Calvert, it is impossible to pass it over without comment It states as 
follows — 

“This IS to certify that Kumar Ramendra Narayan Roy of Bhowal, 
Zemindar of the District of Dacca, aged about 27 years, stopped at 
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j the house named "Step Aside”, Darjeeling, and died there on the 
, 8th day of May, 1909, from an acute attack 'of ‘biliary colic’ ” 
(Ex Z(I13), Vol I, p 187) 

Crawford was' admi1:tedly nowhere near the second 'Kumar when he is 
supposed to have died, and yet he gives a certificate of death as if the facts 
stated in it’ were within his person'al knowledge! Crawford ^said in cross- 
examination “I do not know who asked for it I do not remember at all the 
circumstances under' which I gave the certificate, nor how the details came 
to be in it” (Vol '2, p 226, 'll 28-30) ' 

f t*' 1 1 

Mr ChaiicHiun quoted from an old edition of I/yon*s ‘/Medical Jurispru- 
dence”^ (5th ed ,<p 122) to show that no doctor would give a certificate of 
death without being actually present at the time of death or without seeing 
the body, and asked the court to infer from this that Calvert must have been 
present at the, , second Kui^ar’s, death because he did give 'a death certificate 
Leavmg aside, for the moment the fact that Calvert’s certificate was given, not 
immediately after death' .but two months .later, here was, on the defendants’ 
own showing, another person, who, though not a doctor,* was still a responsible 
ofi&cer, and to boot a Justice of the Peace, giving a death certificate without 
pretending to kpow an3d:hing about the death] 'This only, shows, say what 
Mr Chaudhuri might,^ how easy it must have been for his clients to procure 
certificatesr and, affidavits to order, and he must forgive the plaintifi if the 
plaintiff myites the court not to attach to these, documents the sanctity which 
they might superficially appear to possess t, , r ; 

I On the question of the second Kumar’s' illness,' in addition to the evidence 
already^ referred t'oy 'the ' defendants have ' examined a number of witnesses 
besides Bibhabati Devi,' Satyendra and Dr Ashutosh Das Gupta, such as 
Bepin Khansama '(Vol 14, pp 487S0S), Birendra Chandra Banerjee (Vol 15, 
pp 314-377), Anthony Morel (Vol 2, pp 367-431), Jagat Mohini (Vol 1, pp 281- 
299), and Shyamadas Banerjee (Voh 1, pp 255-278) The first three, Bepin, 
Birendra and Anthony Morel, we're members of the second Kumar’s party, 
who had gone with him to Darjeeling Jagat Mohini was a local nurse, 
attached to the Victoria' Hospital there, who was ‘brought along by Dr Nibaran 
Sen to attend on the Kumar on the last 'day' of his illness Shyamadas was a 
cousin of Satyendra, who was a clerk .m the Bengal Secretanat, and was at 
Darjeeling in May, 1909, staying at the Cutchery Buildmg there, which was the 
official quarters for Secretariat clerks The evidence of these witnesses, so far 
as the nature or course of the illness is concerned, is of little value, and 

Mr Chaudhun himself has not laid much stress on it > They do not carry 

the defendants’ case on this particular point any further than the pnncipal 
witnesses, whose evidence has been already considered, but it will be necessary 
to refer to their evidence in connection with some other topics It is enouglr 
to say that they are witnesses who do not inspire much confidence one 

of them, Anthony Morel, as. we have seen, actually spreads out the Kumar’s 

illness over a period of 10 or 12 days 


' CHANGD OF BED-ROOM ON 7TH NIGHT 

In support of his case of poisonmg, Mr Chatterjee on behalf of the 
plaintiff laid some emphasis on a fact stated by his client in his evidence 
regarding the conduct of Satyendra and Dr Ashutosh Das Gupta on the 
night of the 7th May, which these witnesses were afterwards compelled to 
admit in cross-exammation, though under considerable pressure It was 
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conduct, said Mr Chatterjee, which was wholly incompatible vnth innocence, 
and could not but be suggestive of a felonious" design on the part of these 
two persons The plaintiff, giving evidence at a time when he could not 
possibly anticipate what these witnesses of the defendants were going to saj, 
made the definite case that following on the admmistration of some medicme 
b} Dr Ashutosh Das Gupta at about 8 or 9 p m on the evening of the 
7th May, he fdt a burning sensation m liis chest, vomited, and grew restless, 
and then began to scream in pam, but no doctors came tliat night (Vol 4, 
p 101, ll 18-23, p 162, ll 11-15, and p 170, U 8-10) Satyendra and 

Dr Das Gupta, who of course could not, in view of Ex 51(a), the arsenic 
prescription, eliminate pain altogether on the evening of the 7th, botli tned 
to make out first that it was only shght pain, but, as has been pointed out 
before, they were constrained to admit later that the Enmar was really in 
very great pain, and yet neither Dr Calvert nor Dr Nibaran Sen was sent 
for on the other hand, Satyendra and Dr Das Gupta went to bed as usual 
that night, sleeping in the same room as if nothing had happened 

Dr Das Gupta’s evidence on the point has been already quoted (Vol 16, 

p 279, ll 35-37, p 284, ll 3-4, and p 334, I 32— p 335, I 5) Reference has 

also been made to Satyendra’s cross-examination to show how he struggled 
hard before admitting that the Kumar “rolled about in bed after dusk on the 
7th in pain” (Vol 16, p 496, U 10-14) He first stated to Mr Chaudhun 
that the Kumar’s bed-room was changed at his own suggestion possibly on 
the day before his death ThiS was done because, he Said, when the pain 
would come on, the Kumar “lolled about in bed”, and the cot he was 
lynng in was too narrow, and the Kumar himself proposed that a wider bed 
should be spread on tlie floor of the adjoining room, whicli happened to be 
unoccupied (ib;d, p 428, ll 7-13) In cross-examination he first said that no 
such pain occurred on tlie 6th, and further admitted that it was not his 
evidence that the Kumar rolled about ui bed in the day time (ibid, p 467, 
11 39-41, and p 468, I 35) Still he denied tliat the bed was removed on 
the night of the 7th (ibid, p 468, ll 1-3) It was later put to him 

“Q — ^You know perfectly well that the Kumar had to be removed on 
the evening of tlie 7th because his pain was terrible?” 

He of course answered “No So far as I remember, he was not removed 
on the evening of the 7th ” "He could not suggest, however, that tlie Kumar 
asked to be removed when he had no pain, and then forgetting his previous 
statement tliat the Kumar was removed at his own suggestion, said “He 
was removed as I thought the pam was going to be a big pain, and moreover 
he had been in the same bed for so many days, so that a cliange of bed 
would give him more comfort I can’t recall how long before this removal 
a change of bed occurred to him ” 

“g— You know perfectly well that what you anticipated as big pam 
did come on? 

A — ^No big pam came on the 7th ” (ibid, p 475, ll 15-26) 

Finally, ho%vever, came the admission, already referred to, that the Kumar 
did roll about in bed after dusk on the 7th in pain 

So far as Satyendra himself was concerned, on the 7tli night he went 
to bed as usual, i e , at 10, and fell asleep at about 12 (ibid, p 466, ll 31-32) 

It IS not necessary to labour the pomt, which Mr Chatterjee wanted to 
make out of this evidence, as to nhetlier or not tin's indicated a conspiracy 
to poison on the part of Satyendra and Dr Ashutosh Das Gupta, but there 
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can be no doubt that suflScient indications are given by both the -witnesses 
which lend support to the account which the plaintiff gave of the night of the 
7th May < 

It IS perfectly clear, as the learned judge says (Vol 18, pp 335-336), that 
the Kumar was removed in pain from his bed-room to the next room during 
the course of the night, and this, 'as he points out, is in a way supported by 
the evidence of Shyamadas Banerjee, who came to see the Kumar at about 
6-30 PM on the 7tli evening and found him in great pain, and on receiving 
information in the early, morning on the next day that the Kumar was 
restless' on the previous night, went to see him that day on his way to of6ce, 
and found him in “another room’*— not the room where he had seen him 
before {Vol p 267, 'll 11-14 and ll 20-23, and p 268, I 39— p 269, I 1) 
It is also clear that neither Calvert nor Nibaran Chandra Sen came to see 
the Kumar on the 7th night, and he was left pl^actically unattended by both 
Satyendra and Dr Ashutosh Das Gupta 

On a review of the whole evidence on the subject, I have, therefore, no 
hesitation in accepting the conclusion of the learned judge on the first topic 
in the Darjeelmg Chapter— the nature and course of the Kumar’s illness 
The illness was not biliary colic and the symptoms, which the Kumar 
developed from the 7th night onwards, were distinctly suggestive of arsenic 
poisoning 


2 CADSE OF THE KUMAK’S DEATH OR APPARENT DEATH 

This really disposes of the next topic in this chapter— the cause of the 
Kumar’s death or apparent death, but Mr Chaudhuri complains that the 
learned judge did not consider the qufestion as to whether the Kumar 
actually died or merely fell into a comatose condition, which was mistaken 
for death, 'as an independent question of fact I find a little difficulty m 
appreciating this comment, for- the answer is to be found in the learned 
judge’s' treatment of the other particulars of the case It is idle to expect 
that the plaintiff- should be able to give positive evidence that at the moment 
the second Kumar is supposed to have died, life was not actually extinct, 
but that he exhibited false or deceptive signs of death The best proof of 
this can only be the evidence , of subsequent facts, which ultimately resolves 
itself mto^ the evidence of identity, and as the plaintiff has sought to prove 
identity aliunde, it should, in my opinion, be sufficient if he can 'merely 
repel the defendants’ evidence of death This, I consider, the plaintifi can 
do, and has in fact donej by showing that the evidence which the defendants 
have adduced to prove death is not worthy of acceptance ,The defendants have 
come forward with a definite story as to what caused the second Kumar’s 
death, and to the extent to which that story is shown to be unacceptable. 
It must be taken to be advancing the plaintiff’s case on the point It cannot 
be said that, apart from the oral testimony of their witnesses, who have 
merely stated that the Kumar died, and from certain , contemporaneous 
statements to that effect, the defendants have estabhshed any facts bejond 
all reasonable doubt, which must inevitably negative the plaintiff’s case as 
a physical impossibility or improbability Calvert, as already, pointed out, 
no doubt said m his examination-in-chief that he was “perfectly satisfied’’ 
that “life was extinct’’ (Vol 2, p 203, ll 30-31), but this evidence would 
obviously have no value, if, as I hold, he was not actually present at the 
time of “death” The plaintiff has, on the other hand, succeeded in' laving a 
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foundation in the evidence for the acceptance of his case as being not outside 
the range of probability The medical authorities show that death seldom 
ensues as a result of the impaction of a stone in the cystic duct m bihary 
colic Col MacGilchnst sajs that he has not come across a case of death 
by bihary colic (Vol 9, p 363, I 28), and Dr Bradley has never known of a 
case of bihary cohc endmg fatally (Vol 11, p 353, ll 33-34). It was also 
ehcited from Calvert m cross-exammation that rthe Kumar had some minor 
attacks on and off, finally culminating in his fatal seizure, which he was not 
anticipatmg (Vol 2, p 219, 11 13-14), and in re-examination he made it clear 
that it was not the attack that was unanticipated, but it was the fatal result 
of that attack, because such lesults were rare (ibtd, p 224, ll 22-23) In his 
condolence letter as well as in his letter to Lindsay, he again expressed a 
more or less similar view, namely, that the death was wholly unexpected 
Calvert admitted that the Kumar had fallen mto a state of collapse, and the 
chances of recover} after collapse were not wholly rare 


"Q — ^Do .vou agree that people can survive after collapse’ 

A — ^Yes, it depends on what the collapse is due to I also know of 
the recovery of pulseless patients, and I agree that acute 
arsenical poisonmg bnngs collapse ” (ibtd, p 220, ll 24-27) 

It IS hardly necessary to refer to the evidence of Satyendra or 
Dr Ashutosh Das Gupta, both of whom of course say that Calvert pronounced 
the Kumar dead the former is content with a mere statement to that effect 
[Vol 16, p 428, ll 32-35), but the latter gnes a more graphic description of 
the matter 


"jg^How did you know that death had occurred ’ 

A Dr Calvert examined his heart, pulse, abdomen and lungs, and 

said "Expired” Dr Calvert exammed him for five or seven 
mmutes or three or four minutes Dr. Nibaran Sen exammed 
the heart, pulse, abdomen, and put his finger at his nostrils to 
see if he was breathmg — did all this for three or four mmutes^ 
I too exammed the heart, pulse, abdomen, and found him dead 
(Fol 16, p 243, ll 24-29) 


Calvert himself did not vouchsafe these details Accordmg to the nurse 
Jagat Mohmi, it would appear that it was not hecessary for Calveft to examine 
the patient so minutely in order to pronounce him dead Her evidMce is 
that "the condition of the Kumar suddenly took a bad turn ^ter Calvert 
had gone away for dinner on the evening of the 8th, and the Rani started- 
crvmg, when Calvert was sent for, and he '‘came in great haste at 10 or 
n'pM, and exammed the patient The Kumar was not yet dead, but was 
m his last gasp and was uttenng a groaning sound from the throat 


<‘Q —When there was the groaning sound, where was the Doctor Saheb 
(Civil Surgeon) ’ Was he observmg it’ 

A -The Doctor Saheb was near by On kneeling down and looking 
, at the watch he was feeling the pulse; he was exammmg the 
chest and observmg the breath Everything was then fimshed 
(Vol 1, p 294, ll 18-37) 


As has been alreadv pointed out and as will also appear more tolly 
heretL, It IS diflicultto'^accept the -story of death taking place at about 
midnight or of Calvert being present at the hour of death, as deposed to , 
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tliese witn^ses In my opinion, there can be no reason, therefore, for 
rejecting the plaintiff’s case that the second Kumar passed only into a state 
of apparent death, merely because the plaintiff has 'not been able to adduce 
affirmative evidence on the point 


3 HOUR OF AUUEGED DEATH 

The next question to be considered is one of vital importance in the 
case, namely, the hour of death or supposed death of the second Kumar, for 
the whole of the plaintiff’s story depends on whether it took place m the 
evening of the 3th May as opposed to midnight, the time alleged by the 
defendants I do not think the precise hour in the evening when tins event 
occurred is very material, and in my opinion, the direct evidence on the 
plaintiff’s side is not at all shaken, merely because of certain discrepancies 
in the timings given by the witnesses as to when they received the news 
of death, or turned up at “Step Aside” and saw the t)ody, or saw or joined 
the funeral procession Such discrepancies are perhaps inevitable in the 
testimony of witnesses deposing to events years afterwards, and I should 
rather consider this to be a circumstance which goes to show that they are 
giving truthful evidence - » , f i , . 

The learned judge has, in my opmion, given overwhelming reasons for 
holding that the Kumar , apparently died between 7 and 8 ,on the 
8th May, i909 [Vol 18, p 355, ll 18-19, p 362, I 24, and p 364, U 11-12), 
,and I may state at once that I see no ground for not accepting his conclusion 

Mr Chaudhuri complains that the learned judge has arrived at his finding 
without taking into account the , considerable body of oral evidence which the 
defendants have adduced to prove death at midnight, except referring to the 
evidence of Calvert and casually to that of Bibhabati Devi, but I airi not at 
all satisfied' that this is a legitimate criticism ’ The' 'defendants”ofal evidence 
comes from two classes of witnesses those who say that they were present at 
"Step Aside” at the time of death, and others who are supposed to have 
received tlie news of death shortly after at their own lodgings ' Besides 
Bibhabati Devi and Calvert, the first category includes Jagat Mohini {Vol 1, 
p 281, I 25), Bepm Khansama, D W 140 > (Vol 14, p 491, ll 20-33), 
Birendra. Chandra Banerjee, D W. 290 '(Fol 15, p.318, ll 34-35), Dr. Ashutosh 
Das Gupta, D.W 365 (Vol 16, p 243f'l 2), Anthony Morel ^{7ol 2, p 378, 

I 29), and last but not the least, Satyendra (Vol 16, p 428, I 31) The 
second group of witnesses includes two persons who were staying at the 
Lewis Jubilee Sanitarium, Rajendra Nath Sett and Tinkari Mukherjee, and 
two at the old Cutch’ery Building, Shyamadas Banerjee and Durga Charan Pal, 
besides one Kali Chhatnm, daughter of the rhowkidar of “Step Aside”, who 
lived with her father in'the servants’ godown at that house Rajendra Sett’s 
evidence is that he received a note from Satyendra at about I am in the 
night reporting the death of the Kumar (Vol 1, p 301, ll 4-8), and Tinkan 
Mukherjee says that he came to know of it from Rajendra Sett at 1 or 1-30 A M 
(Vol I, p 434, ll 5-16) Shyamadas Banerjee in his turn says that he got 
the news from “Step Aside” 'at 1 or 1-30 am, and on going there shortly 
after, heard that the Kumar had died at 11-30 or 11-45 PM [Vol 1, p 256, 

II 8-17), while Durga Charan Pal says he heard about the death from 
Shjamadas after midnight [Vol 13, p 146, ll 25-30) Kali Chhatnm, who 
was a \erj jouiig girl at the time, states that her father woke her up at 
midnight to tell her of the Kumar’s death, and speaks to a peculiar custom 
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to explain tins unusual action on the part of her father "My father awoke 
me, as upon a deatli occurring children are not allowed to sleep They haie 
to be roused once and told, "A man is dead”, before thei eo to sleen apain” 
(Vol 14, p 427, ll J-5, and p 431, 11 6-16) ' ^ ^ 

As regards these witnesses, in the first place it is not correct to state 
that the learned judge has ignored them completelj- In discussing tlie 
question of the time of death or of the cremation processions, he has m fact 
referred to the evidence of many of these, if not to their speafic statements 
regarding the hour of death, as the following references, among otliers will 
show — * 

(1) Satyendra (Vol 18, p 355, I 34 to p 356, 1 10, p 357, 11 6-18, p 359, 

ll 1-IS, p 362, ll 21-22, p 363, ll 5-6 and p 363, 11 13-17) 

(2) Dr Ashutosh Das Gupta (tbid, p 356, I 21, p 357, I 4, p 362, I 45„ 

p 363, I 3 and p 364, ll 4-10) 

(3) Birendra Chandra Banerjee (ibid, p 357, I 4, p 363, ll 10-13 and 

p, 364, ll 1-4) 

(4) Bepm Khansama (ibid, p 363, I 10) 

(5) Jagat Mohim (ibid, p 363, ll 17-18 and 22-32) 

(6) Rajendra Nath Sett (ibid, p 385, ll 16-22) 

(7) Shyamadas Banerjee (tbid, p. 363, ll 32-34, p 385, ll 10-16) 

Secondly, so long as it appears that the learned judge has not oitatted 
to consider the evidence of the defendants’ pnncipal witnesses on the point,, 
one fails to see how his conclusion can be assailed merely because he may 
not have referred to every otlier witness who repeats the same statement 
and does not really carry the case any further, particularly m view of the 
concatenation of circumstances referred to by the learned judge which 
undoubtedly point the other way There is nothing to show that the learned 
judge was unmindful of the evidence of these other witnesses, but apparently 
he was not prepared to accept tlieir statements as independent corroboration 
of the time of death 

It IS worthy of note that of the plaintifi’s witnesses who give direct 
evidence as to the time of supposed death, the learned judge refers onlj to 
Ram Sing Subha, P W 967 (Vol ll, pp 65-33), though there are at least two- 
other witnesses on the point to whom reference might equally have been 
made, namely, Chandra Singh, P W 968 (Fol 11, pp 84-94) and Mahammad 
Ashraf Alam, P W 980 (Vol 11, pp 246-251) 

, , DEFENDANTS’ DOCUJIENTARY EVIDENCE 

t There can be no doubt that in support of their case of deatli at midnight, 
the defendants rely mainlyi on Calvert’s affidavit of deatli and on his evidence 
in so far as it purports to accord with it The affidavit mentions 11-45 pm 
as the specific hour of death, but for reasons alreadj' explained, it is hardh* 
possible to attach any value to it as an mdependent statement of Calvert 
As for his oral evidence, it obviously fails to carry conviction He was asked 
if he had any independent recollection of the facts stated in the certificate 
of deatli, and his answer was that he remembered without seeing the 
certificate that the Kumar had died at about midnight, giving it as his reason 
for having "a very good recollection” of the facts, that the deatli of the 
Kumar had made "a great impression” upon him at the time in that he 
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thought that it was an unnecessary death On seeing the certificate, he only 
"felt certain” that death had taken place at the precise hour mentioned m 
the document {Vol 2, p 205, ll 25-32) It is, however, remarkable that 
writing in 1921 in reply to Lindsay’s enquiry, although there was then the 
same stimulus to his memory, namely, this “great impression” produced 
by the event, he could not still be certam whether he was present at the 
moment of death [Ex Z (127), Vol II, p 350) One finds it difficult, there- 
fore, to disagree with the learned judge that when Calvert said that he had 
an independent recollection of the time of death, he was not tellmg the truth 
(Vol 18. p 355, ll 12-13) 

Calvert’s letter to Lindsay, as I have shown before, practically gives the 
he to the defendants’ story of death at midnight— by clearly establishmg 
these facts among others 

(1) that Calvert was not present at the moment of alleged death, 

(2) that when he left after his last visit the patient was still alive, but 

"in a state of profound collapse”, 

(3) that the Kumar’s condition was so grave that it was arranged to 

call into consultation a senior physician Col Macrae, 

(4) that the consultant was not given a call that evening, but was to 

be brought only next morning, that is to say, only if the Kumar 

survived till then, and 

(6) that the Kumar died shortly after Calvert had left 

Admittedly Calvert left m the evenmg— it may be, accordmg to Bibhabati, 
only for dinner, with the idea of retummg later, and accordmg to Jagat 
Mohini, as we shall see, at about 6-30 P M , only to be called back by reason 
of the Kumar’s condition taking an unexpected turn for the worse 

DIARY KNTRY 

The defendants rely also on the entry made by Satyendra in his diary 
under date the 8th May, 1909 "Kumar Ramendra expired midnight” (Ex 
399 (1), Vol I, p 306), but the diary stands self-condemned It is only 
necessary to refer to the anxiety which Satyendra himself shows to deny the 
correctness of the statement he makes in the very next sentence where he 
writes 

"4 doctors attended, one his family doctor Ashutosh Das Gupta 2 
Rai Bahadur Nibaran Ch Ghosh (sic) 3 B B Sarkar, MD 4 Lt- 
Colonel Calvert They were all attending when he died”. 

The presence of Dr B B Sarkar at the time of death would of course 
cut across the defendants’ case as now made by them, and so Satyendra has 
no hesitation in saying in his present evidence that it is "false” that 
Dr B B Sarkar was attending when the second Kumar died (Vol 16, p 477, 
ll 20-21) As regards the entry m the diary, he says quite complacently that 
he wrote it "loosely” ' (ibid, I 27) This is only an euphemistic way of 
saying that Satyendra wrote what he knew to be false Surely the defendants 
cannot be permitted to accept one portion of the diary and reject another, 
according as it suits or does not suit their present purposes Mr Chaudhun 
attempted a feeble explanation of this entry by suggestmg that Satjendra 
was merely giving a list of the doctors who attended the Kumar m his last 
illness, not necessarily of those who were present at the actual time of death, 
but apart from the fact that the entry itself shows the contrary, such 
explanation is ruled out by the answer which the witness himself gave 

II 
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■when he said that it was "a list of doctors who attended the Kumar of 
the time of hts death" (tbid, ll 34-35) In my opinion the diary is demon- 
strably such a mixture of truths and untruths that it would be' no more 
safe to rely on it than on the evidence of the writer in support of the 
defendants’ case of death at midnight 

There is some further documentary evidence on the defendants’ side 
which Mr Chaudhun refers to as showing that death at midnight had got 
mto contemporary records before there was any possible chance of anybody 
interfenng with the same The learned judge has considered this evidence 
towards the end of the Darjeeling chapter of his judgment before he takes 
Tip the question of rescue (Vol 18, p 393, ll 4-36), but Mr Chaudhun is 
apparently not satisfied with the way in which he deals with it 
Mr Chaudhun seems to think that the learned judge simply “cuts through’’ 
this body of evidence by making a dash for the assumption of identity, but 
as I have already pointed out, he does nothing of the kind After referring 
to these documents, he in fact expresses his conclusion in terms wluch are 
quite defimte and have nothing to do with the question of identity 
■“All these facts", says the learned judge, “are swept away by the facts I 
gave which show that the apparent death was at night, and the body was 
f-aken out at night" (ibid, ll 35-36), meaning by “night" a little after dusk, 
as already stated by him 

kalkJAnj schooi/ resolution 

One of these documents is a condolence resolution of the Kaliganj 
School Committee, of which, it is said, the second Kumar was President 
(Ex Z(223) (2), Vol I, p 424) The resolution which is dated the 10th 
May, 1909, no doubt mentions midnight of the 8th May as the hour of the 
Kumar’s death, but apart from the fact that it would be very unusual to 
record the specific hour of death in a condolence resolution, the evidence as 
to how this information is supposed to ,have been received at Kahganj, is, 
to say the least of it, of a most suspicious character The defendants have 
^not examined anyone who was present at the meeting at which the resolution 
is said to have been passed, but one Rai Sahib Umesh Chandra Dhar, D W 
348, IS called to prove that the proceedings are in the handwriting and 
over the signature of a person named Protap Chandra Kar, who is supposed 
to have presided at the meeting and has since died (Vol 16, p 147, I 32 
and p 148, I 2) 

It IS true, as Mr Chaudhun points out, that there was no cross-examina- 
tion regarding this handwnting and signature, but the witness is otherwise 
so thoroughly discredited that I do, not think the absence of such cross- 
examination can really make any difference Before he gave his evidence 
in court, the witness had been examined on commission (Vol 16, p 149, I 6), 
and he admits that in his examination-in-chief on commission he said that 
he was at Kaliganj at the time of the second Kumar’s death and that a 
telegram had tlien come to the Naib of the Kaliganj cutchery from the Raj 
Kstate office at Jaidebpur, conveying not only the news of death but the 
further detail tliat the death had occurred at midnight, and that on receipt 
of this telegram the Naib read it out to the witness (ibid, p 155, ll 11-15, 
and p 156, H 24-26 See also his previous deposition, Exs 392 and 392(1), 
Vol, III, pp 394 and 395) It was, however, elicited from him later in cross- 
examination that there was no telegraph office at all at Kaliganj at the time 
one came to be established -long afterwards when the Tangi-Bhairab Branch 
line of the Assam-Bengal Railway was opened, which, according to the 
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witness, was some 15 or 16 years before he was deposing (tbtd, p 159, 11 15-17) 
After this, very little remains of the evidence of this witness, and whether or 
not there was any cross-examination regarding the handwriting or signature 
of Protap Chandra Kar in the proceedings book, I cannot say that the learned 
judge was wrong in refusmg to place any reliance on the condolence 
resolution It is worth pointing out, as the learned judge notes (Vol 16, 
p 153, ll 22-23), that tlie proceedings book itself from which the resolution 
was produced was in a tattered condition with the covers torn off and the 
pages loose 

It IS said that the proceedings were confirmed at a subsequent meeting 
of the School Committee held on the 12th May under the chairmanship of 
•one Parsanath Nag The minutes of this meeting [Appendix Volume, p 242) 
have not been proved, but only the signature of the chairman through the 
same witness who proved the proceedings of the 10th' May [Ex Z[223) [3), 
¥ok I, p 445) Mr Chaudliun made a point that this Parsanath Nag was 
lexamined as a witness by the plaintiff as P W 61 [Vol 4, pp 475-480) after D W 
Rai Sahib Umesh Chandra Dhar had already in the course of his commission 
evidence disclosed the proceedings of the 12th May, and still tlie plaintiff 
made no attempt to obtain from him a demal of his signature appearing 
an these proceedings as chairman of the meetmg It will be seen, however, 
that P W 61 IS one Parsanath Nag Btswas who was President of the 
Buktearpur Union Board, and not Parsanath Nag, member of the Kaliganj 
iSchool Committee, who is alleged to have presided at the meeting Rai Sahib 
Umesh Chandra Dhar himself admits that these two were different persons 

"I know Parsanath Nag of Buktearpur His house is a little less 
than 3 miles froih my house I do not remember his father’s name 
He was a member of the School Committee There is another 
Parsanath Nag Biswas He was President of the Buktearpur Union 
Board’* [Vol 16, p 148, ll 3-7) 

'Cunously enough, this witness identified the signature m the proceedings of 
12th May as that of Parsanath Nag Biswas • [ihid, p 148, ll 7-9) 

ESTATE CIRCULAR 

The next document is an estate circular dated the 10th May, 1909 which 
is said to have been issued from the sudder ofiSce at the Jaidebpur Rajban, 
directing the closing of mofnssil or Dehi cutchenes on account of the death 
•of the second Kumar, and in which also, significantly enough, the hour of 
death is mentioned as “midnight of Saturday last” [Ex Z[154), Vol I, p 423). 
The learned judge is apparently not impressed with genuineness of the 
icircular, of which a lithographed copy has been produced, addressed to the 
“Mohurir of Dehi Baher Ghata” The defendants have called two witnesses to 
prove this document, one Basanta Kumar Bal, D W 77, [Vol 13, pp 295-308), 
and the other, Barada Charan Roy Chowdhury, D W 308 [Vol 15, pp 418-428). i 
There is no explanation why the original of the circular could not be produced 
from the sudder bfi&ce Barada Charan Roy Chowdhury admits that copies 
of communications sent out from the sudder to Dehis were kept at the sudder 
office, and expressly states that the original of this particular circular was 
there [Vol IS, p 422, ll 28-30 and ll 38-39) The copy which was put in 
■evidence was not produced even from the Dehi office, but from the custody 
of Basanta Kumar Bal who had admittedly left the Raj service long ago 
He was, as he says, the "in-charge Naib” of Baher Ghata at the time [Vol 13, 
p 295, ll 38-39), and it is not at all clear why he should have taken away 
this document with him, though not addressed to him, when he left that 
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cutcliery Accbrding to his evidence this and some other papers which he 
produced were not important enough to be kept m the cutchery, but “fit to 
be thrown away”, all the same they “got carried” with him in his "hahd box” 
“by mistake” > {ibtd, p 301, ll 3-17) It is still more remarkable that he 
should have preserved these unimportant papers in his hand-box ever since 
to be unearthed by the defendants, presumably by some lucky intuition, for, 
he says that When he found these papers m the box, he did not wnte to 
the Bhowal estate to say that they were with him If such a circular had in 
fact been issued from the Rajbari, copies must have been sent oat to other 
Delii cutcheries as well, but no such copies have been produced by the 
defendants One would also expect similar circulars to have been issued on 
the occasion of the death of Bara Kumar and Chota Kumar, and 
this IS in fact admitted by both the witnesses, but none are forthcoming 
Basanta Kumar Bal admits that letters received from sudder were entered in 
a Receipt Register at the cutchery and the entries were serially numbered, 
(ibtd, p 304, ll 11-12}, but no Receipt Register has been produced, nor is 
any serial number to be discerned on the circular (Ex Z(154)), quite 
significantly, the edges of the paper are intact, except at the top left-hand 
comer where the serial number should have appeared (Vol IS, p 423, ll 6-7} 

In this state of the evidence, it is not at all surprising that the learned 
judge should refuse to place any reliance upon this circulat Mr Chaudhnri 
laid great stress on the fact that the document bore the initials of 
Shyama Prasad Roy, the Sudder Naib, who had died long before, and that 
part of the document, namely, the direction to the Mohunr of Dehi Baher 
Ghata was in the handwnting of another person who was also dead, namely, 
Snnath Biswas who is said to have been the jaminabts of the estate {Vol 13, 
p 296, ll 4-15 and Vol 15, p 419, ll 12-17} It was suggested that the 
handwnting of these dead persons was the strongest proof of the genuineness 
of the document Speaking for myself, I am not prepared to place much 
reliance on the evidence of these two witnesses of the defendants regarding 
the circular, specially in view of the suspicious circumstances in which it 
came to be produced 


CUTTING FROM THE “BENGALEE ' NEWSPAPER 

Mr Chaudhuh also refers to. a cutting from the “Bengale^’ 
dated the 11th May, 1909, purporting to contain 

under date May 9, 1909 “from our own correspondent , in which it is stated 
that "the second Kumar of Bhowal breathed his last at about midnight 
wpstiardflv” (E-x Z(245) Vol I P 443) There is nothing to show who sent 
S retrt of whfn fwls sent or hoi it came to be published, neither the 
“own correspondent” nor anyone connected with the newspaper has been 
calTed to Troirft An issue of the “Bengalee” of this date w^s shown to a 
wiLss for the plaintiff, Padraini Mohan ^ \ S?ni^^^^^ 

rSrfeehng, and he said ^ cross-examination iha 

mav mean anybody, even an outsider (Vol 8, p 252, l } y i 

“py S an exLct from this paper containing the above report was aftenvards 

pnf in without being formally proved and without j 

certified it or what authonty he had to do so It is difficult to see how m 

the death 
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Listead of relying on documentary evidence of such dubious value, the 
defendants would have really helped their case ,if they had produced the 
telegram which had admittedly been sent from Jaidebpur to Bara Kumar, 
announcing the death of the second Kumar It will be remembered that 
Mr Chaudhuri sought to explain its non-production by suggesting that it was 
in the possession of Sarajubala Devi, the Bara Rani, having been sent to her 
along with other papers which ,she Ifbd called for from Needham in 1916 
(see Vol II, pp 73, 74 and 174), but as I have explained before at some 
length, I fully accept the learned judge’s conclusion that the document was 
in the custody of the defendants and not of the Bara Rani It remains to 
add that by a petition dated the 21st April, 1931, the plaintiff actually called 
for from Bibhabati Devi and' Satyendranath Banerjee, among other documents, 
all telegrams which they had either sent or received in connection with the 
second Kumar during the months of April and May, 1909 [Vol I, pp 462-463), 
W there was no response On behalf of the defendants, Mr Chaudhuri 
referred to a petition filed by his clients on the 27th April, 1932, by which 
they called for the originals of certain telegrams of which they gave a list, 
from the officer-in-charge. Telegraph Check Office, Calcutta [Vol 2, p 432), 
but apart from the fact that the Paper-book does not show wdiether the 
telegram of death was included in the defendants’ list, it must have been 
known that this was a wholly useless proceedmg, as under the rules of the 
department the originals would not be preserved in the Telegraph Office after 
such a long lap$e of time 

Learned counsel for the defendants made a piquant comment regardmg 
this telegram which, according to him, mentioned “midnight” as the hour of 
death even if it was forthcoming, said he, there would have been nothing to 
prevent the trial judge from saying that it was false like the telegiams of 
illness Mr Chaudhuri, however, forgets that if the iilaintifi’s case is true, the 
telegram must have been despatched before it became necessary for the 
defendants to invent “midnight”, and if a telegram had already been sent 
before midnight, there 'could riot very well be another later on, stating 
“midnight” as the hour when tlie Kumar had died In case, therefore, the 
defendants were able to produce a telegram which showed "midnight” as the 
hour of death, it would obviously not have been open to the learned judge, 
even if he was minded to do so, to reject it summarily as false Such a 
telegram would, on the other hand, have almost conclusively proved the 
defendants’ case by ruling out ipso facto the possibility of another message 
giving an earlier hour of death, but the fact remains, as already stated, that 
Jio such telegram' was produced by them 

I I 

DEATH TELEGRAM— ITS SIGNIFICANCE 

1 

A "telegram of death” being admitted on the defendants’ side, it was 
certainly for them to prove when or by whom it had been sent, even if they 
were unable to produce the original, this being a fact witliin their special 
knowledge The significance of this telegram must have been apparent to 
them from the beginning, and they could not have been in any doubt as to 
the case the plaintiff had been making about it On the plaintiff’s part it 
would have been quite enough to show that the telegram must have been 
despatched before' midnight, as this would have at once wiped out the 
defendants’ case regarding the hour of death It would naturally, however, 
be very difficult, if not impossible, for the plaintiff to adduce direct evidence 
on the point Direct evidence to the contrary might more easily come from 
the defendants But what do we find ? 
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As we have seen, the plaintiff called for the original of the telegram 
from the other side, but failed to obtain production of it Tlie court thereupon 
allowed him to give secondary evidence, as it afterwards allowed the 
defendants also to give similar evidence of the contents of the telegram, 
pending a decision of the question as to the party m whose possession tlie 
document was {Vol 18, p 358, U 11-^7) Plaintiff's witnesses who speak to 
this telegram are Jitendra Chandra Mukherji, aims Billoo, P W 938 {Vol 10, 
pp 298-369), and Sati Nath Banerji, alias Sagar, PW 977 (Fol 11, pp 167-236), 
the former being a son of Indumoyee Devi, and tlie lattei a son-in-law of 

Jyotirmoyee Devi They both say that on receipt of the 3-10 pm telegram 

of the 8th May from Darjeehng {Ex 222, Vol I, p 300), which for tlie first 
time gave the news that tlie second Kumar was "seriously ill” and passing 
"frequent watery motions with blood”, Bara Kumar and other members of 
the family at Jaidebpur were very much upset, and it was decided to send up 
Chota Kumar to Darjeeling, but as there was no train available on that day, 
it was arranged that he should leave by the earliest train the nest morning 
Meanwhile, Bara Kumar sent a telegram to, Darjeehng, being the 4-45 P M 

message of the 8th May {Ex 260, Vol 1, p 299), sajnng "Wire condition 

•uejy often Wire tinmedtately present condition” To this telegram, 

it may be recalled in passing, there was no reply, and no explanation is 
forthcoming from the defendants why there was none, if the second Kumar 
actually survived till midnight Chota Kumar actually set out for 
Darjeehng at about 8 am the nest morning But as he was on his way to 
the station to catch the tram and got very near the station premises, a 
telegram was handed over to him by a peon announcing that his brother was 
dead It is common case between the parties that this was the time and 
place the telegram of death was delivered, whatever the hour it might have 
been despatched from Darjeeling On receipt of the news Chota Kumar burst 
mto tears, and came back home weeping Billoo’s evidence is that he saw 
the telegram, but remembers only one word in it — “expured” His 

recollection is that it stated that the second Kumar had died at dusk {Vol 10, 
p 326, ll 27-31 and p 327, ll 6-8) In cross-examination be was asked 

•<Q — Do you remember that the telegram announcing deatli mentioned 
evening as the time of death?” 


And he answered 


"A —If I remembered that, I could say so at once, but that is the 
wipiesston I have” (ibid, p 362, ll 1-4) 


Sagar, who came to depose later, says tliat he was with Chota Kumar at 
the time, and he read the telegram whicli was as follows — 

“Mejo (or Mejo Kumar) expired-this evemng” {Vol ll, p 182, ll 4-6). 
All that was put to him in cross-examination regarding the contents of the 
telegram was this 

■<g _i put It to you that the telegram which came said that the second 
Kuiitar died at midnight" 


—not, be it noted, the phraseology whicli defendants' witness Pham Bhusan 
Banerji, DW 92, afterwards came to give as the "exact” wording of the 
telegram 

"Heart rends to write Kumar expired last midmght” {Vol 14, 


p 130, ll 20-22) 


Sagar answered 

i<^ _It said, 'expired tins evening' I saw it with my own eies 
Asked if he noticed the hour of despatcli on the telegram, he said he was not 
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m a condition to do so No specific hour of despatch, be it also noted, was 
put to him (Vol 11, p 225, ll 36-40) 

The learned judge has accepted this evidence, and I see no reason to 
disagree with him The only comment which Mr Chaudhun makes is that 
none of the plaintiff’s previous witnesses had stated that Sugar was to have 
gone with Chota Kumar to Darjeeling or that he was at the station with 
Chota Kumar Sagar says in cross-examination that everyone in the Raj 
family knew that he was going to Darjeeling [Vol 11, p 225, ll 31-32), but 
Mr Chaudhun points out that this is not supported by other witnesses of 
the plaintiff I do not think that there is any substance m this criticism 
P W 16, Keshab Chandra Mukherji, one of the witnesses referred to by 
Mr Chaudhun in this connection, merely states that Chota Kumar and 
he and Digendra Banerjee started for Darjeeling and that on their way to 
the Jaidebpur station they heard the news of the second Kumar’s death it 
was then 7 or 8 a M {Vol 4, p 200, ll 2-4) An earlier witness, P W 5, Suresh 
Chandra Mukherji, also says “The youngest Kumar and Digendra set out 
to go to Darjeeling, but they heard the news of death and came back’’ {Vol 4, 
p 57, ll 9-10) Reference is also made to the evidence of Jyotirmoyee Devi, 
who, however, says no more than this 

"The next day the Chota Kumar set out to Calcutta {stc) by the 
8 o’clock train Then a man came running saying, 'Chota Kumar is 
coming back’ After Chota Kumar returned I heard the second Kumar 
was dead” {Vol 8, p 289, ll 3-6) 

Billoo’s evidence, again, is referred to, but all that he says is 

"There was no time for the Chota Kumar to start that day Next 
day, Chota Kumar, Keshab Mukherji and Digen Banerjee set out for 
the station They returned from ^e way to the station— from the 
station as they got a telegram saying that the second Kumar was 
dead” {Vol 10, p 326, ll 24-27) 

It will be seen that all these statements were made by the wntiiesses in 
exammation-in-chief, and none of them were cross-examined as to whether 
they purported to give an exhaustive list of the persons who had accompanied 
Chota Kumar to the station Nor was there any cross-examination of 
Sagar himself to suggest that he was not one of Chota Kumar’s party 
who were present at the station or were to .have gone with him to Darjeeling 
much less was his attention directed to the evidence of the other witnesses, 
which It is now for the first time suggested tends to exclude Sagar I have 
no hesitation, therefore, in rejecting Mr Chaudhun’s criticism of Sagar^s 
evidence as a pure after-thought 


PLAINTIFF’S CASE REGARDING DEATH TELEGRAM 

It IS significant that the story told by the plamtifi’s witnesses as to the 
circumstances m which the telegram of death was received is confirmed in 
Its broad outline by the defendants themselves even such a thoroughly 
unreliable witness of theirs as D W 92, Pham Banerjee, is unable to deny it 
It IS also a point worthy of special note that though it would have suited the 
plamtiff better to make out that the telegram had been delivered at the 
Rajban in the course of the night, he did not attempt to make such a case, 
but on the other hand came to court w’lth a stoiy which he knew would ta 
all appearances be more consistent with the defendants’ case The survivin^f 
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members of the family who' were at Jaidebpnr Rajbari on the night of the 
8th May have nearly all deposed on the side of the plaintiff, and if the 
plaintiff was minded to make a false case, nothing would have been easier 
for him than to get these witnesses to say that the telegram had been received 
during the night, and the defendants m that case would obviously have found 
it * difficult to contradict such evidence except by the production of the 
telegram itself The fact that the plaintiff has not, however, adopted such an 
easy course only shows to my mind his anxiety not to improve his case at 
the expense of truth It is indeed a feature of the plaintiff’s case— such a 
singular contrast in this respect to that of the defendants— that the evidence 
was allowed to shape the case, and not the case the evidence 

That this is so is fully borne out by the evidence of another witness 
Niranjan Ray, P W 982, already referred to, who was called by the plaintiff 
to prove the Darjeeling telegrams, but who when asked about the telegram 
of death would not say a word niore than he could recollect He was a 
telegraph signaller at the Jaidebpur Railway Telegraph office in May, 1909, 
where his hours of duty were from 6am to 6 p m , after which the Assistant 
Station Master would be in charge “I have no recollection”, he says, “but 
pel haps a telegram announcing death of Kumar came that night I could 
say definitely if I am shown a copy of that ” Speaking from such recollection 

as he has, he adds that there was a golmal at the station that the Kumar 

was dead, and explains that he would be generally at the station when off 
duty, as lus quarters were quite close {Vol U, p 256, ll 9-14) In cross- 

examination he states that the gohnal took place at about 9-30 or 10 pm and 

that it was a golmal among the railway staff {tbtd, p 257, ll 25-26) The 
learned judge has accepted this evidence, but as he points out with 
characteristic fairness, it falls short of establishing that the telegram might 
not have been despatched from Darjeeling after midnight [Vol 18, p 359, 
ll 39-31) 

If, however, the witness’s recollection can be trusted, it will undoubtedly 
show that a telegram containing the news of the second Kumar’s death must 
have been received at the railway station at about 9-30 or 10 p M on the 
8th May It will be seen that the witness was not cross-examined as to why 
the message could not be sent out for delivery that night All that he was 
asked was if he had sent information’ to tlie Rajbari 

"g— Did you send for information at the Rajbari (sic) > 

^_No” [tbtd, p 257, ll 25-29) 

Being ofi duty at the time, he would not of course be expected to send out 
the message Billoo and Sagar had, however, already deposed to the 
telegram having been delivered to Chota Kumar the next morning, when 
this witness on his own evidence would be on duty, and yet no question was 
put to him in cross-examination if he had actually arranged for delivery of 
the telegram In re-examination, on the other hand, he was asked 

“Q — If a message had come, can you (sjc) and if it was not sent to 
the Palace, can you explain why” ? 

And his answer was 

“A — ^Possibly, not to upset the Rajbari” (ibid, p 258, 11 1-3) 

This has given Mr Chaudhuri a ground for attacking the learned judge 
as well as the witness the judge’s reason, he says, in accordance with the 
suggestion made by Niranjan, that the telegram might have been kept back 
so as not to upset the family, is "impossible” and "ridiculous”, and has been 
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resoited to without the slightest foundation in the evidence in order to 
explain away the delivery of the telegram in the morning But whether 
this be so or not, if Mr Chaudliuri only cared to refer to the Indian 
Telegraph Guide, which he knows is a quarterly publication issued under 
the authority of the Director-General of Telegraphs, he would have seen 
that the belated delivery of the telegram would not after all be such an 
inexplicable event as he seemed to thmk It is perhaps not a violent 
assumption to make that the news of death would be conveyed in an 
“ordinary” and not an “Express” telegram, and in that case, under the 
departmental rules, the telegram would not be dehvered in the course of 
the night The Indian Telegraph Guide for the quarter commencmg April, 
1909 sets out the rules thus {section II, p J9) 

•“Rule 59 Express telegrams have precedence over Ordinary tele- 
grams in transmission and are delivered by messengers at any 
time dunng the day or night 

Rule 60 Ordinary telegrams are transmitted in their turn after 
Express telegrams, and delivery is effected by messengers 
between 6 hours and 21 hours (i e , between 6 am and 9 pm) 
These hours are subject to modification to suit local require- 
ments” 

In my opinion, the plaintiff has proved as much of his case regardmg 
the telegram of death as it was possible for him to prove, and I hold in 
entire agreement with the learned judge that without attempting to place 
his evidence higher than the facts would justify, he has succeeded in 
showing that the telegram mentioned “evening” as the time of death, as 
deposed to by Sagar I may add that I see no improbabihty in the sugges- 
tion that the telegram was received at Jaidebpur at about 9-30 or 10 pm 
an the evening, but was not dehvered until the next morning 

This conclusion is only strengthened by reason of the unsatisfactory 
•character of the evidence led by the defendants on the subject, though, as 
already stated, they were the party from whom definite and consistent 
•evidence should have been forthcoming This evidence may be now briefly 
considered 


DEFENDANTS’ WANT OF A DEFINITE CASE 

Evidently the defendants had no case to make through their witnesses 
regarding the transmission of the telegram of death from Darjeeling — 
neither as to the person who sent it nor as to the hour when it was sent 
These facts could be proved only by some members of the second Kumar’s 
party who were at Darjeeling at the time Several of these persons have 
■deposed on behalf of the defendants, such as Bibhabati Devi herself, 
Satyendra, Dr Ashutosh Das Gupta, Birendra Chandra Banerjee, 
Anthony Morel and Bepin Khansama, but I think I am not mistaken in 
sajing that none of them have said a word in examination-in-chief regarding 
the despatch of a telegram announcing the death of the second Kumar 
The first of these witnesses to give evidence was Anthony Morel who was 
examined on commission {Vol 2, pp 367-431) He was asked in cross-examina- 
tion if any telegram had been sent from Darjeeling to Jaidebpur on the 
night of the 8th May, and he seemed to remember that it had been done 
{ibid, p 422, U 7-9) The next question put to him was — “At what time?” 
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But significantly enough, this was objected to He answered, he did not 
exactly xemember The question was then repeated in a more specific form 

•'Q —Was it before or after 12 o’clock (night) 

This again was objected to 

"A —I do not exactly remember at what time I have not kept in 
mind, even by guess It was a matter which happened so long 
ago ” 

He was more definite in his reply to the next question 

<«(2— Was any telegram conveymg the news of the Kumar’s death 
sent from Darjeeling? 

A — It was sent 

Q — On what date was it sent? 

A — ^I do not remember whether it was on that very night or on the 
morning of the next day That telegram was sent to the 
eldest Kumar 

Q — ^Who sent the telegram? 

A —Probably Satya Babu ” 

It will be seen that up to this stage the defendants were not prepared 
to say whether the telegram had been despatched during the night of the 
8th May or the following morning 

BVIDENCH OF BIRBNDRA BANHRJKB 

The next Darjeeling witness was Bibhabati Devi herself [Vol 12, pp 196- 
314), but neither in her examination-m-chief nor in hei cross-examination was 
there any reference to the telegram of death Bepin Khansama, D W 140, 
came next (Vol 14, pp 487-505) he too had nothing to say about it Then 
came Birendra (D W 290) who also was not asked about any such telegram 
in examination-in-chief, but he found himself in a difiicnlty in cross- 

examination, as he was handicapped by a previous statement of his in the 

Sripur case Deposing m that case in 1922, he had said quite plainly 

"After death, on the night of death. Dr Calvert sent a telegram to 
Jaidebpur reporting death of second Kumar Probably it was sent 
to Bara Kumar and Chota Kumar received the same No reply 

was sent to the telegram of Dr Calvert’’ (Ex 350, Vol III, p 14,. 

ll 32-35) 

He IS a witness who has given himself a certificate that he "never tells 
falsehoods’’ (Vol 15, p 325, I 3), but one has only to read his present 
evidence side by side with Ins previous deposition to see how far this is a 
correct picture The way in which he struggles to get out of his former 
statement regarding Dr Calvert having sent the telegram of death is quite 
characteristic 

"I do not know’’, he now says, "whether Dr Calvert sent a telegram 
to Jaidebpur that night I do not know whether any telegram was sent 
that night Dr Calvert was requested to send a telegram in my presence, 
and because of this request I believe a telegram was sent This request 
was made after death It was made to Dr Calvert m the Doctor’s sitting 
room upstairs Dr Nibaran, Satya, Ashu Babu and Mukunda Babu were 
present 

“To Court This was between 12 P M and 1 AM in the nieht’” 
(Vol 15, p 347, ll 22-28) 
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Confronted with his positive statement in the Snpur case, he tried to 
explain that he had said this because of the request made to Dr Calvert 
He even went the length of suggesting that Calvert had been merely asked 
to send the news of death, and not a telegram {tbtd, p 347, ll 29-32), but 
was constrained to admit that the statement recorded showed that he had 
himself introduced the word 'telegram* (tbtd, p 348, ll 10-13) He had 
no explanation to ofier why Calvert should have been asked to send the 
telegram instead of any of the Kumar’s party sending it He pretended 
that he did not know till then whether Calvert had actually sent the 
telegram 

Comment on this evidence is perhaps useless It may be that Birendra 
made a lying statement in the Snpur case on purpose If he mentioned 
Calvert as the person who had sent the telegram, Calvert being then away 
m England, there would of course be little chance of his statement being 
contradicted on the other hand, if he had given the name of Satyendra, 
it might have involved the risk of brmgrag him into the box, or of mviting 
adverse comment in case he did not come forward Be that as it may, the 
only conclusion one can draw is that m so far as the defendants are 
constrained to make some kind of a definite case regarding the sending of 
this telegram, it is on their own showing a false case None of the other 
witnesses of the defendants support Birendra m this behalf 


OTHER EVIDENCE 

Coimng next to Dr Ashutosh Das Gupta, D W 365 {Vol 16, pp 240-346), 
there is again the same absence of -reference in his evidence to ttie telegram 
of death, although he mentions the telegram of illness Finally, there is 
Satyendra who has an entry in his own diary under date the 8th May 
"Message to Uttarpara and J’dpore’’ (Jaidebpore) [Ex 399 {/), Vol I, p 306, 
I 13) One should have expected him at any rate to throw some light on 
the question, but not only is he wholly reticent about it in his examination- 
in-chief, but when confronted in cross-examination with what appears m 
the diar}-^, all that he is able to say is, "I wrote it— it means telegraphic 
message”, but he cannot say who actu^ly wrote the messages, much less 
can he say when the messages were sent (Vol 16, p 500, ll 31-32) It 
does seem remarkable that Satyendra’s memory, so surpnsmgly keen and 
active in regard to other matters in connection with the Darjeeling mcidents, 
should be a perfect blank m regard to this 

Mr Chaudhuri suggested that if the defendants wanted to make a false 
case as to the person by whom and the time when the telegram was sent 
from Darjeeling, they might easily have given a name and an hour to fit 
in with their story He forgets, however, that some of his witnesses did 
not hesitate to do so Birendra, for instance, did name Calvert as the sender, 
and indicate night as the time when the message was sent Another of 
their important witnesses, Pham Bhusan Banerjee, D W 92, who pretended 
-to give the “exact words” of the telegram, was quite positive in stating — 
and be it noted, this he did in examination-in-chief— that this was a 
telegram from C J Cabral (Vol 14, p 130, ll 18-22) He is supposed to 
have gone to the station with Chota Kumar on the morning of the 9th May 
and read the telegram there In cross-examination his memory seems to 
have further brightened up, and he remembered not only that the telegram 
was marked “urgent”, but that “the despatching hour in the telegram was 
mornmg” (tbtd, p 149, I 32 and p 150, ll 10-11) Asked if he had read 
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the hour of despatch m the telegram itself, he was a little less positive m 
his answer 

"A —It may be that, or it may be that as the telegram was coming 
then, and death had occurred ‘yesterday midnight’ I presumed 
the telegram had been despatched in the morning” (ibid, p 150^ 
ll 12-51) 

Anthony Morel’s evidence has been already referred to “probably Satya 
Babu” sent the telegram, though the witness could not say whether it was 
sent on the night the Kumar died, or the next morning [Vol 2, p 422, 
U 19-22) With all this evidence staring them in the face, it seems to me 
idle for the defendants to pretend that if other witnesses on their- side did 
not commit themselves to any specific case regardmg the sending of the' 
telegram, they were held back from doing so by any excess of anxiety on 
their part to avoid making a false case So far as Satyendra is concerned, 

I do not believe for a moment that his reticence on the subject was due to 
mere lapse of memory 

SATYENDRA’S DIARY ON THIS TEDEGRAM 

According to Satyendra’s diary, a telegram of death was sent to Uttar- 
para at the same time as the one to Jaidebpur This telegram could not 
of course have been suppressed by the Bara Ram, but the fact remains that 
this has not been produced by the defendants either There is, however, 
on the record a telegram from Uttarpara sent through the Bally Telegraph 
Office to Bara Kumar on the 9th May, and admittedly despatched at 
14-5 hours (Ex 226 (a), Vol I, p 305) It was a message from Ramnarain 
Mukherjee, mother’s brother of Bibhabati Devi, reading as follows 

"Sister earnest requests that Biva should come here directly Bhndly 
agree and arrange accordingly ” 

Mr Chaudhuri suggested that this was a reply to the telegram of death, 
and argued from it that the latter must, therefore, have been sent in the 
early morning of the 9th May, which, according to him, would exclude 
death in the evening and establish death at midnight Apart from the fact 
that there is no foundation in the evidence 'for Mr Chaudhuri’s suggestion, 
such an assumption seems to be excluded by the wording of Ramnarain’s 
telegram itself, which in fact appears to pre-suppose an earlier message of 
condolence as a reply to the telegram of death In any case, though a 
telegram in the evening would exclude death at midnight, it is not at all 
clear how a telegram sent early next morning would necessarily exclude 
death at dusk 


CASE MADE BY" COUNSED 

Without committing himself to a specific hour, Mr Chaudhun made 
the definite case before us that the telegram of death must have been sent 
from Darjeeling in the early morning of the 9th May It is necessary, 
therefore, to consider how far this is supported by the defendants’ evidence 
or IS consistent with probabilities As we have seen, according to the 
plaintiff’s case, the telegram was a Railway message, transmitted from the 
Darjeeling Railway Telegraph Office to the Railway Telegraph Office at 
Jaidebpur (see the evidence of Ntianjan Ray, Vol 11, p 256), but 
Mr Chaudhuri maintained that it was a Government Telegraph message, 
this being in accordance with the evidence of his witness Pham Bhusan 
Banerjee, DW 92, who stated that the telegram arrived from the Post 
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Office and was delivered through a postal peon (Vol 14, p ISO, I 27 and 
p 130, ll 17-18) Adnuttedly, the telegram was delivered to Chota 
Kumar near the Jaidebpur Railway Station on the morning of the 9th May 
as he was on his way to catch the tram, and if defendants’ witness David 
Manuk is to be believed, this was within half an hour of the starting of 
the tram {Vol 3, p 328, ll 12-13) With the consent of the parties we 
obtained from the Eastern Bengal Railway authorities a copy of the Time 
Table for May, 1909, as we also got from the Telegraph authorities a copy 
of the Indian Telegraph Guide of the time, which has been already referred 
to The Time Table shows that the mornmg tram was due to leave Jaidebpur 
at 8-32 hours It is reasonable, therefore, to suppose that the telegram was 
delivered to Chota Kumar at about 8 am in the mommg 

Clearly, on the defendants’ case, the telegram could not have been sent 
as an "Ordinary” message The 9th May was a Sunday, and under Rule 61-A 
of the Indian Telegraph Guide, an Ordinary telegram would not be accepted 
on Sunday, the rule running as follows — 

“Orffinary telegrams are not accepted on Sundays and the four principal 
holidays, Christmas Day, New Year’s Day, Good Fnday and the 
' King’s Birthday” 

Secondly, under Rule 2, such a telegram would not be accepted except 
during working hours Rule 2 lays down— 

"Subject to the provisions of Rules 2-A, 61-A and 128-A, telegrams are 
accepted at all Government Telegraph Offices during the hours noted 
agamst them in the List of Offices published m Section VI”, 

and according to the Telegraph Guide, the working hours of the Darjeelmg 
Government Telegraph Office m May, 1909, were from 7 to 21 hours on 
ordinary days, and from 8 to 10 and 16 to 18 hours on Sundays and holidays 

The question, therefore, arises as to whether the telegram could have 
come through "Express”, as is m fact the evidence of D W 92, Phani 
Bhusan Banerjee, already quoted Rule 2-A, which, as noted above, is an 
exception to Rule 2, lays down that an Express telegram will be accepted 
durmg the hours when an office is closed, if the terminal office is open or 
its attention can be gained, on the payment of extra fees The Telegraph 
Guide shows that the Government Telegraph Office at Jaidebpur, which was 
a combined Post and Telegraph Office, was open only from 7 to 9 and 
12 to 17 hours on ordinary days, and from 8 to 9 and 16 to 17 hours on 
Sundays and holidays, though the Railway Telegraph Office was open at 
all hours during all days of the week, including Sundays and holidays If 
it be a fact that the telegram was dehvered at 8 a M , it must have been 
.presented at Darjeeling before that hoar, but the lules make it clear that 
even an Express telegram for Jaidebpur would not be accepted at Darjeelmg 
on Sunday before 8 am, unless it was possible to “gam” the attention of 
the Jaidebpur office There is, however, no evidence on the point forthcoming 
from the defendants, and I do not think this is a inatter in which the court 
will be justified in drawing a presumption in their favour under s 114 of 
the Indian Evidence Act Taking all the facts and circumstances mto consi- 
deration, it seems to me that the probabilities are clearly against the case 
made by learned counsel on their behalf 

It remains to point out for what it is worth that the entry in Satyendra’s 
diary relating to this telegram is under date the 8th May, and not the 9th 
If this IS a correct record^'— and 'Satyendra himself does not suggest it is 
otherwise,— the telegram could not have been despatched on the morning 
of the 9th, as Mr Chaudhuri would now have it On the other hand, if 
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-the order in which the entries of the 8th ^ May are made is any indication 
of the sequence of events recorded therein, the telegram must have been 
despatched after the doctors “melted away” and Satyendra sent for his 
Sajomama Suryyanarain, and before he sent a messenger to the Sanitarium 
to get men to remove the corpse for funeral, and on the defendants’ evidence 
already referred to, this must have been before 1 am 

One of Mr Chaudhuri’s contentions was that if the telegram of death 
had mentioned “evening" as the hour of death, it would have excited 
Bara Kumar’s suspicion as being mconsistent with the hour "11-45 pm” 
mentioned in Calvert’s certificate of death, and he refers in this connection 
to the evidence of Jyotirmoyee Devi who says that about a month and a 
half after the second Kumar’s sradh, Bara Kumar received an anonymous 
letter, in consequence of which he was about to go out in search of the 
second Kumar, but was dissuaded from doing so by Satyendra showing him 
Calvert’s certificate [Vol 8, p 289, U 20-26 and p 322, U 9-11) Tlie short 
answer is that there is nothing in the evidence to show that the exact time 
of death was a point of any importance at this stage, and the mention of 
“evening” in the telegram was no more likely to have given rise to any 
suspicion of inconsistency with the certificate than the statement in tlie 
certificate itself that “the attack became acute on the morning of the 8th 
and he (Kumar) died the same evening” (Ex Z (111), Vol 1, p 178, U 25-26) 
Bara Kumar, again, it may be added, might not have noticed the hour 
of despatch on the telegram when it was received, or remembered it at the 
time he was shown Calvert’s certificate of death 

Another pomt on which Mr Chaudhun laid some stress was that at 
quite an early stage in the case, long before the trial commenced, one of 
the defendants’ witnesses examined on commission, David Manuk, speaking 
about the contents of the telegram, definitely mentioned “about midnight” 
as the hour of death (Vol 3, p 307, ll 36-37), but that there was no cross- 
examination of the witness that it was not “midnight” but “evening” It 
was suggested that “evening” was an after-thought on the part of the 
plaintiff It will be seen, however, that Manuk was pointedly asked in 
cross-examination about the hour of despatch of the telegram, and he 
answered, “I cannot say” (tbid, p 326, U 16-18) Earlier, Anthony Morel, 
another of defendants’ commission witnesses, was specifically questioned if 
the telegram had been sent from Darjeeling before midnight (Vol 2, p 422, 

I 12) With all respect to learned counsel, I feel bound to say, therefore, 
■that the point raised by him does not appear to me to be of any significance 
whatever 


TRIAD JUDGE’S FINDING AFFIRMED 

To my mind, on the materials on the record, there seems to be no escape 
from the conclusion reached by the learned trial judge regarding the telegram 
of death (Vol 18, p 359, ll 29-36) 

In my opmion, I may repeat, there' is clearly no foundation for suggesting 
—none, at any rate, for such a suggesbon m the sense in which Mr Chaudhun 
made it,— that on the question of the hour of death or supposed death, 
the learned judge rests his conclusion not on any direct evidence, but on 
certain circumstances, “not one of them, but all taken together” (Vol 
p 355, ll 20 et seq) The direct evidence of the defendants on the point, 
as already indicated, consists pnmanly of the statements of persons who 
were said to have been present at “Step Aside” at the time As regards 
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•others, hire Rajendra Nath Sett and Tinkari Mukherjee from the l^ewis 
Jubilee Sanitarium, or Shyamadas Banerjee and Durga Charan Pal from the 
Old Cutchery Building, their evidence as to the hour of death is virtually 
Jiearsay, and has no independent value of its own All that they say is 
■tha t they received a summons from "Step Aside” at about 1 or 1-30 A M 
lhat night to come over there for the cremation Bven if this evidence be 
accepted as true, it can establish no more than that death had taken place 
at some lime before that hour Rajendra Nath Sett does not even purport 
,to say that on gomg to “Step Aside” he heard that the Eumar had died 
at about midnight He speaks to the contents of a "slip” which he 
received from Satyendra, but this does not give the time of death, and 
merely states, "Dear Mr Sett, Kumar is no more, please come with 
Brahmins for the last rites” (Vol 1, p 301, ll 6-8) It is needless to say 
the shp has not been produced Tmkan Mukherjee also says no more than 
.that a man came to call them for the funeral after the second Kumar’s 
.death (Fol 1, p 434, I 5 and p 451, U 20-2ff) Shyamadas Banerjee, who 
too is said to have been informed of the Kumar’s death by a slip from 
.Satyendra, no doubt says that on his way to "Step Aside” the peon who 
iad brought the slip told him that the Kumar had died half an hour or 
an hour before [Vol 1, p 256, U 11-12 and ll 16-22, and p 269, ll 8-10), but 
neither has the slip been produced, nor the peon examined Durga Charan 
Pal in his turn merely speaks to having received the news of death after 
midnight and says nothing as to when the event had occurred [Vol 13, 
p 146, ll 25-26) 


EVIDENCE OF P W RAM SING SUBHA 

I may now pass on to consider the direct evidence regarding the hour 
(Of death on behalf of the plaintiff which, as already stated, comes from 
Ram Sing Subha, PW 967, as well as from two other witnesses, Chandra 
jSjnj^h, P W 968, and Mahammad Ashraf Alam, P W 980, to whom, however, 
ithe learned judge has not referred in this connection As the plamtiff 
relies strongly on the evidence of Ram Sing Subha, not only on this 
question but also in connection with otlier pomts, it may be useful to deal 
with it at some length here 

Ram Sing Subha was an agent of Mr Wernicke, the landlord of "Step 
Aside”, through whom, it is admitted, Satyendra and Mukunda Gum had 
engaged the house for the second Kumar He then lived in the outhouses 
of Mall Villa No 3, which was quite close to "Step Aside” and on the same 
road (Rangit Road), gomg down north towards Debong, the distance being 
about 150 feet by a steep route, and 400 to 500 feet by the main road, if one 
took a round-about way Dunng the Kumar’s stay at “Step Aside” he 
would be visiting him almost daily After about 10 or 12 days, however, 
he did not meet him any further and was informed by "Sala Babu’’ 
(brother-in-law), that bemg the name by which Satyendra was famiharly 
known in the house, that the Kumar was ill of dysentery Two or three 
days later, on a Saturday afternoon, he remembers he returned from the 
Debong races at about 4-30 pm and took his meal About two hours later 
he heard cries of lamentation, which appeared to him to be women’s cnes, 
proceeding from "Step Aside”, and he went over to see what it was about 
It was then 7 or 7-30 PM He found the servants downstairs talking, and 
gathered that the Kumar had died He went upstairs by the sloping hill- 
path and saw the Kumar’s body lying on a mattress spread on the floor in 
a small room, being room No 1 at the southernmost end of the house, 
covered from head to foot with a white cloth He noticed several persons 
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sitting there quietly, among whom he mentions Dr B B Sarkar, and left 
after a few minutes, without having exchanged any word with thern He 
came downstairs by the wooden staircase, and on his way, as he passed 
along the glazed verandah from south to north, he could see through the 
doors the second Ram lying on an iron cot in room No 3, crying aloud "The 
room in which the Rani was”, he says, “I found locked up from outside I 
saw the lock” He retired for the night feeling very sad and was waked 
up from sleep by a Nepah servant who reported that there was some golmal 
He did not, however, leave his bed Early next morning he went over to 
“Step Aside” again, when he was asked by "Sala Babu” to procure a 
charpoy and assist m sending funeral requisites to the '^sasan”, which he 
did from the bazar Returning to “Step Aside” at about 8-30 am, he 
noticed a dead body placed on the charpoy in the outer compound of the 
house, fully covered up with a shawl He joined the funeral procession, 
went to the new cremation ground, and saw the dead body laid on the 
pyre, covered up as before, and burnt At the time the body was lifted 
from the charpoy to the pyre, the cloth slipped off a little, and he could 
catch a glimpse of two or three small marks on the left side of the body 
near the nbs He adds that nobody could see the face of the dead body 
during cremation 

DEFENDANTS’ CRITICISMS 

There can be no question that if one believes this witness, as the learned 
judge has done, it fully estabhshes the plaintiff’s case regardmg death at 
dusk and a mormng cremation with a body of which the face was not 
exposed Speaking for myself, I see no inherent marks of falsehood in this 
evidence, but as was to be expected, it has come m for severe castigation 
at the hands of Mr Chaudhuri, and it is necessary, therefore, to consider 
his grounds of attack 

PLAINTIFF’S TADBIRKAR 

The first and foremost reason why it is said this witness should be 
discredited is that he was trying to secure false evidence of a substituted 
dead body in the Defamation Case at the instance of the plaintiff and his 
party He had deposed in this case himself, and had come to Dacca for 
the purpose on March 21, 1923, and also made an affidavit there about four 
months or so earlier Questioned if he afterwards made any tadbtr or any 
efforts to bring witnesses in that case, he denied having done so, or having 
obtained or sent any statements of any witnesses (Vol II, p 70, ll 20-37). 
He was, however, confronted with certain letters of his two of these, 
Exs Z[52) and Z(53), {Vol III, p 41 and p 42) dated March 28 and March 29, 
1923, respectively, addressed to one Adong Babu, showed that on his way 
back to Darjeeling from Dacca, he stopped at Kurseong and tried to see 
him at Dow Hill, but as he did not meet him there, he 'was writing to let 
him know the date of the Defamation Case and to ask that he should 
attend at Dacca on or before the 7th April, 1923, where his expenses would 
be paid The witness himself, it was mentioned, would be at Dacca with 
Latik Bhotiyani of Dow Hill and Jomi Nurse Another letter to one Teebay 
(wrongly printed as Jechay Baboo) dated April 16, 1923, {Ex Z[55), ibid, 
f sj’owed that he had got a statement from this person some time ago 
Latik Bhotiyani, it is said, was the aunt of the “stout and fair complexioned” 
Lepcha, named Pengumche, referred to m the question which was put to 
Lindsay in cross-examination, suggesting that this was the man whose dead 
body was found covered up at “Step Aside” on the morning of May 9 (Vol 2, 
p 178, ll 29-32) 
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I am not at all sure that any of the facts elicited from the witness in 
cross-examination tend to show that his evidence must necessanly be false 
It IS true that he first denied having made any tadbit in the Defamation Case, 
but this may have been due to mere lapse of memory, for, as soon as his 
letters were shown, to him, he promptly admitted that they were his and 
that what he had said therem must have been correct There is nothing in 
these letters to lend support to Mr Chaudhun’s suggestion of any improper 
attempt on his part to procure the evidence of Datik Bhotiyani, much less 
to show that he made such attempt at the instance of the plaintifi or anyone 
connected with his party All that appears is that he was proposing to go to 
Dacca with Datik Bhotiyani His positive statement is that he did not 
actually bring tins witness to Dacca he heard that she had deposed m the 
case, but ,did not know (Vol 11, p 72, I 9 and I 13) He also states that 
what he did in the Defamation Case, he did for Puma Chandra Ghose, the 
accused therein {tbid, p 71, I 13) He admits that when he came to Dacca 
to swear the afiidavit, he saw Ram Satyabhama, but he did not see her when 
he came to depose which, according to his evidence as already stated, was 
on March 21, 1923, about four months or so later This would be quite 
consistent with the fact as we know it that Rani Satyabhama died on 
December 15, 1922 

Ram Sing Subha further said m his evidence that he had been 
approached by the defendants in connection with the present case about 
three months before he came to depose, and produced a letter purporting to 
be from Bibhabati Devi, which is said to have been, handed over to him by 
a Darjeehng pleader of the name of S N Gupta {Vol 11, p 69, I 28 — 
p 70, I 4) As, however, on the letter {Ex 265, Vol III, p 318) being ppt 
to Bibhabati, she denied the writing and signature, {Vol 12, p 217, ll 15-19), 
it cannot be said to have been proved, and no notice can, therefore, be taken 
of it In cross-examination the witness denied the statements imputed to 
him in the letter {Vol 11^ p 81, ll 23-29) 


WRONG DESCRIPTION OF SASAN 

It IS next urged by Mr Chaudhuri against this witness that he gave a 
false description of the cremation ground, showing that he could never have 
attended the funeral as stated by him The' false description' is supposed to 
consist (i) in his denial of the existence of a pttcca pyre on th^ new sasan at'’ 
the time {Vol 11, p 67, ll 5-6), («) in his mention of the slaughter-house to 
the left of the old Sudhir Eumari Road, as one descended along this path 
towards the new sasan {ibtd, p 67, ll 14-15), and {w) in his statement that 
in 1909 Morganstein had only his vegetable garden near the cremation ground, 
and not his house "Rosary” {tbtd, p 69, ll 23-25) 

As for the pucca pyre, it appears from' the cross-examination itself that 
in the Defamation Case Ram Sing Subha had stated that “the place where 
dead bodies are generally burnt looks like a pucca place The place where 
the dead body was burnt was five or six cubits off this pucca place” {tbtd, 
p 78, ll 32-34), and there would be no point whatever in his denymg it 
now, if his recollection was not faulty Mr Chaudhuri has only to make a 
study in contrast by referring to what his own important witness R N 
Banerjee said, and said with an air of positive assurance ' whicK Ram' Sing 
Subha could not approach, about there having been a shed m the new 

12 
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cremation ground in 1905 or 1906 — exactly the same as he saw it in 1909 
when he took the dead body of the second Kumar there 

"Q — ^Do you remember if there was or was not any shed in the 
cremation ground? 

A —There was a shed there which I saw in 1905 or 1906 and wliicli I 
observed when I went to cremate the remains of Rai Bahadur 
Das, a medical practitioner {A.ccording to D W 411, Vol 17, 
f 31S, ll 24~25, Rai Bahadur Das died about 1905 or 1906) 

Q — Was that shed in existence in the year 1909 when you went to 
cremate the dead body of the second Kumar? 

A —It was exactly the same as when I first saw it in 1905 or 1906 

Q — ^Is the present cremation ground the same as where the body of 
the scond Kumar was taken for crematioh’ 

A — ^The grounds are the same, the place is the same, but it has been 
improved beyond recognition” (Vol 3, p 108, ll 11-22) 

Secondly, as for tlie slaughter-house mentioned by Ram Sing Subha, it is not 
at all clear that he was not identifying the “small foot-path” from the old 
to the new cremation ground not only by its name Sudhir Knmari Road, but 
also by reference to the present slaughter-house winch would imdoubtedly be 
on the left side, going downhill The xntness, it may be added, was not at 
all cross-examined regarding the slaughter-house Dastly, as for the “Rosary”, 
he states in cross-examination that he does not remember if he saw the 
“Rosary” in 1909 (7ol II, p 81, I 10) The evidence of Morganstein’s son, 
D W 398, (Vol 17, p 127, ll 17-20) shows that tlie house which was 
completed in 1907 was first known as “RmiTs Cot”, and then called “Rosary” 
since the Great War 

In any case, even if the witness was wrong in his description of the 
sasati in certain particulars, these were much too ^vial mistakes, and one 
should not be justified in making too much of them 


DENIAD OB ADMITTED INCIDENTS 

Mr Chaudhuri’s next pomt of attack is that Ram Smg Subha denies 
two important incidents which are said to have taken place at the cremation 
ground, , namely, the uncontrollable demonstrations of gnef on the part of 
Birendra Chandra Banerjee and Sanf'Khan, the former rollmg on the'^ound 
and the latter trying to throw himself on the funeral pyre— mcidents which, 
It IS pointed out, the learned judge himself says have been admitted on 
behalf of the plaintiff (Vol 18, p 379, U 21-24) This is what the witness 
says 

“I did not see anybody trying to flmg himself on the pyure I did not 
see anybody catch hold of anybody trymg to do so If such a 
thmg had taken place, I would have seen it I do not remember 
anybody starting to cry' there I saw nobody rollmg on the 
ground 

I 

Q —It IS wholly false ? 

Yes” (Vol 11, p 78, ll 19-25) 

It IS true that Basanta Kumar Mukherjee, P W 823, refers to these mcidents 
in his evidence (Vol 9, p 385, ll 12-22), as he also did in his former 



CONDUCT OF RAM SING SUBHA 


179 


statement to Mr N K Roy (Vol II, p 234, U 14-17) I am not, however, 
prepared to hold, merely 'because Ram Sing Subha did not notice these 
-happenings or remember having noticed them, he must be giving false 
evidence Be it noted that the suggestion was not put to the witness by the 
.defence that he had not gone to the cremation ground Many of defendants’ 
witnesses also do not mention any of these incidents, such, for instance, as 
R N Banerjee referred to 'above 


“MEDDI/ESOME” AND “OFFICIOUS” CONDUCT 

Mr Chaudhuri next comments on the conduct of Ram Smg Subha after 
le came to “Step Aside” on the evemng of the 8th May, which, taking his 
cue probably from a remark which fell from one of the members of the 
Bench, he suggested was that of a “meddlesome”, "impudent” and 
“of&cious” .person This man, said Mr Chaudhuri, goes upstairs, wanders 
through the rooms, speaks to nobody he peeps into a room and sees a 
•dead body lying there and leaves the house, and then goes to sleep because 
be IS feeling sad All I can say is that m the first place, this is a caricature 
of the witness’s evidence, and secondly, that it betrays a lack of understanding 
of thmgs as they would happen in this country which might perhaps be 
•excusable in my learned colleague, but not certainly on the part of 
Mr Chandhun In fairness to my learned brother, I must say, however, 
that he himself suggested to Mr Chandhun later on that what had struck 
bim before as an “outrageous proceeding” on the part of Ram Smg Subha 
was not reilly S6 After aU, what is he supposed to have done? Here is a 
man who has been going to the Kumar every day a few days later, he 
bears about his illness All on a sudden one evening he hears cnes of 
lamentation from the house He forthwith proceeds there and is told the 
JRomar is dead He quietly walks upstairs, and sees a number of persons 
•sitting there m silence None of them speab to him and he does not speak 
.to any one either After a while, he leaves the place, and as he passes along 
the vdrandah, his attention is naturally attracted by the Ram’s weeping 
inside a room The doors of the room are shut, but through the glass 
jianes he sees the Ram lying on a cot There is no question of any 
impertinent peeping mto the room He returns home, and retires to bed, 
feelmg depressed Where is anythmg "preposterous” m this? There is no 
attempt on his part to disturb anybody He neither wanders all over the 
place, nor exhibits any prurient cunosity Nor, it is true, does he oflS.ciously 
■offer his services The reason why he does not leave his bed and go over 
-to "Step Aside” agam durmg. the mght when he hears about the golmal, 
may be that he is not told that' he is wanted there at that hour He may well 
bave thought and according to Mr Chaudhuri he would be quite justified 
in so thinking, that the cremation could not be taking place before dawn 
To my mind, I have no hesitation m saymg, the conduct of Ram Sing 
^nbha seems to be perfectly reasonable and natural, and his evidence bears 
.on the face of it the impress of truth , , 

RANI "DOCKED UP” 

i < 

Mr Chaudhuri made a good deal of Ram Smgh Subha’s statement that 
be found the room m which the Ram was, “locked up from outside” What 
be obviously meant was that the door was shut, as he explams m cross- 
examination ' ' ' 
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"In the room marked "A” the Ram lay locked up as I said The 
door-lock was locked There wa^ no padlbck I id not see if the 
key had been turned, but the door was shut" [Vol 11, p 76, ll 25-27) 

Mr Chaudhun finds fault with the learned judge for suggesting that the 
defendants gave evidence to show that the dead body lay in room No 2, only 
to discredit Ram Sing Subha, who says that he saw the body in room No 1 
{Vol 18, p 363, ll 5-9), and he points out that R N Banerjee had stated 
long before the hearing commenced that the body was in room No 2 

"Then we entered a small room There were two or three persons 
there whom I have no recollection of We went through that room 
into the larger room where the dead body was" {Vol 3, p 121, 
ll 4-6) 

The small room is Room No 7 and the larger room is Room No 2 

Mr Chaudhun conveniently forgets that this was not a new case which 
Ram Sing Subha was making after the evidence of defence witness 
R N Banerjee, but that this was also his statement in the Defamation 
Case made more than ten years earlier, an extract from which is reproduced 
in paragraph 28 of the plaintiff’s memorial, Rx J 

' "^*30 PM I heard cries in the "Step Aside " , I went there and 

found that in o, sinoll tooin the dead body of the Rumar was lying 
upon a mattress over the floor, covered with a white cloth” (yol 111, 
p 99, ll 16-19) 


It will be seen in fact that there is no material discrepancy wliatever 
between Ram Sing Subha’s present evidence and his deposition in the 
Deflation Case Mr Chaudhun at any rate was unable to point to any. 

Contrary to the plaintifi's case, the defendants would say that room 
No 1 upstairs was used as the “Doctors’ sitting room” (See, for instance, 
Bibhabati, Val 12, p 249, ll 10-15) But m the commission stage their 
witnesses had certamly suggested a room on the ground floor for the 

P 269, ll 38-40 and Jagat Mohtm, 
p 281 ll 35-37, p 293, ll 24-25) Satyendra himself admitted this at flrst, 
tto^gh only to pull himself up at once after this momentary lapse into 

"My uncle when he came in with Dr Sarkar saw Col Calvert 
and Sen in the house 

"2— Where did he see them? 

A —In the sitting room downstairs as he passed I think I made 
a mistake The ordinary sitting room downstairs, but that 


IRRESPONSIBLE NATURE OF CRITICISM 

To illustrate the irresponsible nature of Mr Chandhun’s criticism I 
might perhaps also refer to a point which he made with reference to the 

p 68, ll 3-13) He suggested that ha\nng about this time pot Jinld of 

aftSwar?s“Vt'mto°t^ the rescuing sannyasi, PW. ggf, who was 
atterwards put into the box on January 9, iggs {Vol u h 375 ) the 

plaintiff was now far the first time giving aA indication of tk presence of 
Naga sannyasis in Darjeeling through this witness Ram Sing Subhl 



IRRESPONSIBLE CRITICISM 

I I 


181 


Mr Chaudhun had only to refer to the evidence of Kamal Kamini, one of 
the earliest commission witnesses of the plaintiffs, who deposing on 
December 31, 1930, had said 

"The plaintiff told me that a certain sahnyasi took him away from 
Darjeeling I did not ask him who the said sannyasi was The 
plaintiff told me that the said sannyasi was a Naga (nude sannyasi)” 
[Vol I, p 223, ll 22-25) 

This would have shown how incorrect it was to assert that Ram Sing 
Subha was a screen on which coming events were made to cast their shadows 

It IS significant that Ram Sing Subha’s evidence receives confirmation 
in several particulars from the side of the defendants themselves First, 
as to the presence of Dr B B Sarkar in the second Kumar’s bed room 
at 7 or 7-30 PM on the evening of the 8th May As the learned judge 
points out, this witness was the first to introduce Dr Sarkar there {Vol 18, 
p 339, ll 23-24), none of the defendants’ witnesses, neither Jagat Mohini 
{Vol 1, p 281) nor Shyamadas Banerjee {Vol 1, p 255), having named him 
in their evidence Calvert, specifically asked in Interrogatory No 15 if he 
remembered any other physician besides Nibaran Chandra Sen attendmg the 
Kumar durmg his last illness, did not mention his name all that he 
said was 

"I remember the Kumar had his own private medical attendant who 
was present during his illness I cannot remember his name” {Vol 2, 
p 205, ll 6-8) 

Dr Sarkar was known to Calvert at the time, as is shown by an entry m 
Dr Sarkar’s diary {Ex Z {215), Vol I, p 247) under date 'March, 7 "Saw 
with Dr, Calvert and Town Nurse Called on Dr Nibaran 'Chandra Sen” 
{Entry not printed) Dveu during Ram Smg Subha’s evidence, as the trend 
of cross-examination suggests, the defendants were seeking to challenge the 
presence of Dr Sarkar The fact, however, had to be admitted by them at 
a later stage— by Bibhabati Devi herself, though without naming him {Vol 12, 
p 203, ll 32-33, p 248, ll 19-23, p 256, 1 37 and pp 257-259), and by Satyendra- 
nath Banerjee {Vol 16, p 428, ll 1-3, p 475, ll 33-34, p 477, ll 4-19, pp 485-487 
and p 494, I 3) Satyendra’s diary also, as already seen, mentions Dr Sarkar 
as one of the doctors present at the time of the Kumar’s death, though he 
'tries to deny the fact in his present evidence {Vol 16, p 429, ll 2-4 and 
p 477) The defence, it may be pointed out, not only now admits 
Dr Sarkar’s visit on the 8th evening, but relies on the entry in his diaty 
under this date, "Kumar of Bhowal some hours” {Vol I, p 248) 

It further appears that Mr Chaudhuri now accepts Ram Sing Subha’s 
statement that he was asked to purchase the charpoy for carrying the dead 
body {Vol 11, p 66, ll 35-36), though Satyendra was made to deny this 
in his examination-in-chief in course of which he stated 

"It IS not true that 'Ram Sing Subha purchased the khat, ghee, etc 
for cremation” {Vol 16, p 429, ll 35-36) 

It was probably forgotten at the time that R N Banerjee had already 
committed himself on the point 

“Going downstairs I along, with others was arranging to bring a 
charpoy or khatia from inside the house Mr Wernicke’s Muos hi 
Ram Sing was responsible for the procuring of the said charpoy" 
{Vol 3, p 121, ll 30-32) 

Then, again, though it is a small point. Ram Smgh Subha’s reference 
to the "women’s cnes” from "Step Aside” which he heard, finds indirect 
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support from the admission of Jagat Mohini that there were a number of 
females including "a few widows” m the house at the time the Kumar is- 
said to have died, though, of course, she would advance the time of his death 
(Vol 1, p 295, ll 6 and 11-15) 

Ram Smg Subha, again, was the first witness to give the story that 
the Kumar’s body lay upon a mattress on the floor on the evemng of the" 
8th May, that hanng been also his statement in the Defamation Case (T'oJ II, 
p 66, ll 12-13 and Vol III, p 99, ll 17-19), and this story afterwards came 
to be confirmed by the defendants’ witnesses {BtbhabaU, Vol 12, p 254, 
ll 24-25) It is nobody’s case that Ram Smg Subha went upstairs on the 
mommg of the 9th May 

In my opmion, Mr Chaudhun has wholly failed to show that the learned 
judge was at all wrong m accepting the evidence of this witness In fact 
It will be hardly incorrect to state that almost on all points on which the 
defendants sought to contradict the witness, the facts hare been either 
proved or admitted to be true 

t 

“DEATH” EETWTEEN 7 AND 8 PM 

So far as the question of the hour of death is concerned, that evidence 
receives overwhelmmg corroboration from all the surrounding circumstances 
which, taken together, as the learned judge points out, mdisputably estabhsh 
the fact of death or apparent death at dusk, somewhere between 7 and 8 p m 
on the 8th May (Vol 18, p 355, U 19, et seq ) It is not necessary fox me 
to recapitulate all these circumstances, which have been set out very carefully 
in the judgment of the court below, and some of which I have already 
considered at some length It is enough for me to state that Mr Chaudhurf 
has been unable to advance any arguments which tend to weaken the force 
or cogen^ of the learned judge’s reasonmg or conclusion on any of these 
points There are, however, one or two of these facts mentioned by the 
learned judge to which I might perhaps refer a little fully 


CODDAPSE ABOUT MID-DAY ON DEFENDANTS’ OWN EVIDENCE 

First, as to the course of the illness, pointing to death as near, and 
collapse which he finds occurred at mid-day It is not denied 

f ^ It is also 

admitted by the defendants that at about 11-30 am or 12 noon, he suddenly 

show^ certain alarming symptoms which made it necessary to send for 
.Calvert at once, but before Calvert amved, Dr Nibaran Chandra Sen was 
already there Accoring to Satyendra, as well as Bibhabati Devi, Dr Nibaran 

4 md Tpt X 2 PM, and It was between 

hypodermic mjecbon could be given to the Kumar 
attCT a great deal of persuasion On Satj^endra’s evidence. Calvert had 

morning between 9 and 11 am His cousm 
Slijamadas Banerjee, however, gives a different version Shjaraadas sai^s that 
early ttat mommg he received mformation that the second Kumar had passed 

th^^L Smar about two hours and was told by Satjendra 

aiat the Kumar was in a senous condition Calvert and Dr Nibar^ Sen 

both came while he was there, and left after making arrangemeSf for treat- 
ment and nursinn (Vol 1 ■b 9 fi 7 n oi a ® “^^‘“gements lor trear 

the senona f-nm 7 ti fiio ^ \ t Accordmg to this evidence, 

tiie senous turn m tte illness must have commenced lonn before the fame 

suggested by Satyendra or Bibhabati Devi, and the 2 o’clo^ visit of Calvert 
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spoken to by them cannot, therefore, but be an obvious concoction 
Whether Calvert or Dr Nibaran Sen had paid an earlier visit in the morning 
or not, all the indications seem to point to Shyamadas’ evidence being 
nearer the truth when he says that both these doctors were attending 
between 10 and 11-30 or 11-45 AM when he was there and when the Kumar’s 
condition was already very serious Calvert’s condolence letter certainly 
points that way, for it says quite clearly that when "later in the day’’ the 
Kumar had a relapse of the colic “m a most mtense form’’, the Private 
Secretary was able to secure Calvert’s "early attention" to the case, which 
seems to me to rule out such a long interval as 2yi hours between the 
onset of the senous symptoms and the visit of Calvert, as suggested by 
Satyendra or Bibhabati ' Devi It is also clear that the second and third 
prescriptions of the 8th May, Ex SI (b) of Dr Nibaran Sen and Ex 51 (c) 

of Calvert, must have been made on this early mid-day visit of the doctors, 

and Calv^ himself admitted, with reference to the 'latter prescription, that 
'this was a stimulant mixture given when the collapse commenced [Vol 2, 
p 214, ll 16-17) As regards the “armoury prescription’’ in Ex 51 [b), 

it hardly admits of doubt , that the tabloids mentioned in it . were all a 

provision against ^ collapse, as put by Mr Chaudhuri himself to Col 
MacGilchnist (Vol 9, p 360, ll 8-9) , Calvert suggested no doubt that the 
stimulant “Spt Ether mixture’’ and the “opium pills’* in Ex 51 (c) were 
given a*s "substitutes for the real treatment’’ (Vol 2, p 215, ll 34-35), but 
that would imply, as the learned judge points out ( Vol 18, p 347, ll 31-37), 
that there was no treatment up to at least 2 pm for the symptoms which 
on the defendants’ own showmg had appeared hours earlier 

' Reference may be made in this connection to Dr Ashutosh Das Gupta’s 
statements in the Snpur case and the Defamation Case, to which his atten- 
tion was called in the course of his present deposition, and which he 
admitted to be true 

"<3— ‘After 2 pm the pulse began to be bad’— vou said that in Snpur 
case? (Ex 394 (11), Vol III, p 20, I 13) 

A —Yes, as it is there 

When I said it I believed it to be true I do not say my recollec- 
tion IS better now 

I 

Q — ^Before Sarada Babu, Magistrate, you said 

‘Collapse commenced from about 4 or 5 pm There was 
sinking of the pulse Pulse could not be felt’ (Ex 395 (4), 
Vol II, p 364, ll 35-36)1 

A — Yes I said then what I believed then to be true and in my 
recollection I do not remember whether the prescription 'No 1 
of Ex 51 (c) — ^the Spt Ether prescription — ^was given when the 
collapse began Nor whether it was given at the end of the 
collapse It IS likely it was given when the Ku m ar was gomg 
' towards colapse 

All my statements in my depositions m the Snpur case and 
before the two Magistrates who heard the Defamation Case, 
were then truly made and withm my then recollection — what 
recollection I had then’’ {Vol 16, p 303, t 30— p 304, I 22) 

\ 

' CONDITION BEFORE EVENING 

'f i 

Jagat Mohim Dasi, the attendmg nurse, m her evidence also gives 
sufficient indications of a state of collapse early in the day The defendants 
admit that she was called in on the day of the Kumar’s death, and her 
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statement is that she came at 5 or 5-30 P M , when both Col Calvert and 
Dr Nibaran Sen were there (Vol 1, p 292, ll 38-40) On her arrival, 
according to the instructions of the European doctor, she started rubbing the 
body of the Ku m ar with a white powder The Kumar closed his eyes after 
looking at her face, and did not speak a word The body was rather cold 
The pov^der was rubbed for 10 or 15 minutes when this was stopped by 
Dr Nibaran Sen The patient was mvoluntanly wetting his clothes (ibid, 
p 2Sl, ll 27-30, p 293, ll 5-8, ll 13-19 and ll 21-23) Calvert remained there 
for about an hour after she had arrived (ibid, p 281, ll 35-36 and p 293, I 24), 
which means that he left at about 6 or 6-30 pm, as is the plamtiff’ case 
A-Ccording to Jagat Mohini, Calvert came again at 10 or ll pm on receipt 
of a peremptory call in view of the Kumar’s condition taking a sudden turn 
for the worse Whether this part of her evidence is true or not, and in my 
opinion It IS not, there could be no doubt that when she came in the after- 
noon she must have found the patient already in a very bad condition 

On the defendants’ own evidence it seems to be fairly clear that Ex 51 (c) 
must have been given about the time the collapse commenced, an injection 
was given afterwards which had no effect, and then Jagat Mohini came and 
rubbed the white powder, which had to lie stopped because it did no good 
either, as Bibhabati herself admits [Vol 12, p 248, 11 17-18) According to 
Mr Chaudhuri the injection was given at 4 pm Bibhabati would put it 
between 4 and 6 pm [Vol 12, p 248, ll 7-14 and p 260, ll ff-H), and 
Satyendra "in the afternoon", without naming the exact hour, his idea of 
"afternoon” being from 1 or 2 p m to 4 or 5 p m , as he say's at one place 
[Vol 16, p 428, ll 24-25), or from 12 noon to 4 PM, as he says at another 
(ibid, p 482, ll 1-4) But it is not disputed that after the injection the 
Kumar’s condition began to get from bad to worse [Bibhabati, Vol 12, p 259, 
I 29— p 260, I 3, and Satyendia, Vol 16, p 428, ll 27-28), and the injection 
must have been given for the collapse and not for biliary cohc, as Calvert 
practically admits when he says 

“Morphia was injected certamly, quite possibly combined with 
atropine 

Q — ^What was the condition of the patient then? 

A —The patient was collapsed” [Vol 2, p 217, I 37— p 218, 1 2) 

Morphia, as MacGilchrist points out [Vol 9, p 350, ll 30-34), is usually given 
with atropine, and according to Price, it is an usual stimulant treatment for 
collapse in arsenic poisoning 


BIBHABATI’S TEARS 

A significant part of Bibhabati’s evidence may also be referred to here 
According to Satyendra he accidentally met his uncle Suryyanarain 
Mukherjee at Chowrasta or the Mall at about 6-30 pm on the 8th May 
(Fol 16, p 484, ll 25-27 and p 501, ll 8-9), and they at once fetched Dr B B 
Sarkar— whether it was at his instance or at the suggestion of his uncle, 
need not be now considered He admits that when Dr Sarkar came, the 
Kumar was in a condition which he describes as "himanga" (ice-cold) [Vol 16, 
p 485, ll 12-14), though, of course, he liarf" his own interpretation to give of 
the word “himanga”, which would only make the hands and legs and the 
lower part of the body cold, but leave the upper part, from navel to neck, 
warm (ibid, p 476) Be that as it may, Bibhabati was asked it it nas a fact 
that Dr Sarkar after examining the Kumar said that he had “gone past all 
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Tiope” (Vol 12', p 259, U 6-7) This she would not admit “he did not say 
that in my presence” (ibid, I 8), she said, but could not help mentiomng a 
fact which speaks for itself 

. “When my mama (meaning SuryyAnarain) talked to me after the 
doctor had examined, the Kumar, tears came into my eyes, but 
I did not cry aloud” (tbtd, p 259, ll 10-11) ■ 

Satyendra was also questioned about it 

"Q — What did he (Dr Sarkar) say after examinmg the Kumar? 


A —He did not say it was hopeless but he said some such thmg— 
that his condition was grave and serious” 

{Vol 16, p 485, ll 37-39) 


Again — 

“g— Did you not all think then the Kumar was dying? 

A —I did not I do not know what others did I do not say that 
my uncle left because Dr Sarkar said the case was hopeful He 
waited for some time 


Q — ^Do you suggest that your uncle, if he had human feeling, could 
leave at that time? 

A —He also knew the 'Kumar would not die {After patise) He 
wanted to stay He must have realised the case was serious and 
wanted to stay” {ibid, p 487, ll 4-14) 

This IS probably as much as one could expect to get out of Satyendra Well 
might one' ask, if the case was not hopeless about this time, what could Have 
hrought the tears to his sister’s eyes? ^ , 


SUPPOSED BUOYANT CONDITION TILL THE VERY LAST 

Still the defendants would keep the Kumar in a buoyant condition, and 
even talking till within a few minutes of his death I According to Satyendra’s 
diary the Kumar’s last words to him a minute before hfe was extinct were 
“Tell Ashu that I feel difficulty in breathing” {Vol I, p 306, ll 9-11) 
Bibhabati, who would admit collapse, but not "profound collapse”, even 
■shortly before death, was asked 

“Do you want to say the Kumar was talking dunng the -profound 
collapse ’ 

A — He talked even a little before his death 

Q — But during what Dr Calvert calls 'profound collapse’, did he 
speak ? 

A — He talked sometime till even some IS mmutes before his death” 
{Vol 12, p 226, ll 1-10) 

Birendra Banerjee, the man who yielded only to Sarif Khan in his paroxysm 
of gnef, gives a more graphic description ' 

“He (Kumar) spoke five or ten minutes before his death I 
remember what he said He would say ‘What hour of the night 
IS it now, when will it dawn’?” {Vol 15, p 319, ll 5-7) 

Jagat Mohini, however, as already noticed, would simply ‘make him open his 
«yes once to have a look at her face, but not let him speak, and she would 
also have him “distorting his face convulsively” in pam while a man who 
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“seemed to be a doctor” was esaminmg the chest with'a stethoscope' (7ol Ir 
p 293, ll 7-8 and p 294, ll 1 2-1 6) 

It should not be forgotten that on the defendants’ own case the period, 
between dusk and midnight is a perfect blank so far as treatment is 
concerned, there being admittedly no prescnptions— not even one by Dr B B 
Sarkar It is also not shown that there was any telegram sent to 
Bara Kumar after the 3-10 p m message (Ex 222, Vol I, P 300), — “Kumar is 
senously ill Frequent watery motions with blood Come sharp”, — ^though 
in reply Bara Kumar wired at 4-45 pm “Wire condition very often. 
Treat with best medical help Wire immediately present condition” (Ex 260,. 
Vol I, p 299) One wonders why Satyendra’s resourcefulness failed him and 
did not lead him to suggest that he was in fact on his way to the telegraph 
office at about 6-30 pm to send a reply to Bara Kumar, wdien he was 
unexpectedly mtercepted at the Chowrasta by his uncle Suryyanarain I The 
message would probably have read — “Collapse but not profound collapse All 
night attendance of Civil Surgeon arranged Macrae commg m the morning- 
No anxiety— at least till then Meanwhile wire 1000 passage” 1 


DR B B SARKAR’S VISIT ITS SIGNIFICANCE 

The next important fact referred to by the learned ]udge is the visit of 
Dr B B Sarkar shortly after 6-30 pm on the 8th Ma}', the significance of 
which cannot be missed It certainly suggests that neither Calvert nor 
Dr Nibaran Sen could have been in attendance at the time, for it is untbmk- 
able that an “ordinary” doctor of “no large practice” as, according to Ins 
son’s evidence (D W 307, Vol IS, p 417, ll 10-11) Dr Sarkar was, should 
be called in, if the patient was still under the treatment of semor physicians 
like Calvert and Dr Sen Satyendra himself would not think of it “It is 
impossible", says he, “that I would suggest this” (Vol 18, p 500, I 35 and 
p 485, ll 8-9) 

The visit IS now admitted— since, as we have seen. Ram Sing Subba 
mentioned it in his evidence Satyendra would, however, like to say that 
Dr Sarkar was practically forced on him by his uncle Suryyanarain, he 
having been his uncle’s medical attendant (ibtd, p 428, ll 1-3 and p 485, 
ll 6-7) Satyendra’s story is that he met his uncle quite by accident at the 
Chowrasta and told him about the Kumar’s condition (tbid, p 475, ll 29-30)^ 
and m reply to his query, also informed him about the doctors who were 
attending (ibid, p 484, ll 40-41) He is positive he did not ask his imcle to 
get a doctor (ibid, p 475, ll 33-34), but when his uncle suggested it, he 
assented (ibid, p 485, ll 1-3) The story is, on the face of it, so utterly 
improbable that I for one refuse to beheve it on Satyendra’s uncorroborated 
testimony If Suryyanarain was told that the Kumar was under the treatment 
of Calvert and Dr Nibaran Sen, one could understand his suggestmg tlie 
calling in of a consultant of standing and experience, but he would certainty 
not go out of his way to get a junior like Dr B B Sarkar to come and see 
the Kumar, unless the patient was ahead}’ mi cxtienus and had been given 
up by the attending physicians Bibhabati, on her part, does not profess to 
know whether Sur}}anaram brought Dr Sarkar at Satyendra’s request she 
can neither affirm nor deny it (Vol 12, p 258, ll 13-19 and p 262, ll 14-23) 
Suryyanarain, it may be stated, had been sta 3 nng at the time as a tenant in 
a part of “Balen Villa”, the residence of Mahendra Nath Banerjee, the 
Government Pleader, and yet Satyendra, as he himself admits, had not cared 
to give him any information about the Kumar’s illness (Vol 16, p 475,. 
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ll 28-29 and p SOI, ll 7-9) To my mmd there is no answer to the suggestion 
that Dr Sarkar was called in by Satyendra as a last resort after Calvert and 
Dr Nibaran Sen had bhth left, having pronounced the case to be hopeless 


' A FEW FACTS 

Mr iChaudhuri, however, contends that this is against positive testimony 
on the defehdants’ side, and he calls ■ attention to the evidence of Satyendra 
(Vol 16, p 486, ll 9-12), Bibhabati {Vol 12, p 256, I 37— p 257, ll 1 et seq ), 
Dr Ashutosh Das Gupta (Vol -,16, p 298, ll 10-20) and Birendra Banerjee 
[Vol 15, p 353, ll 5-7) One has, however, to take note of a few facts also 
appearing in the defence evidence, in order to assess this testimony at its 
proper worth 

(t) Calvert in reply to Interrogatory No 15 does not mention Dr 
Sarkar as" one of the physicians present during the Kumar’s 
illness (Vol 2, p 205, ll 6-8), though, as appears from 
Dr Sarkar’s diary under date 7th March, 1909, Dr Sarkar was 
known to him 

(u) Bibhabati herself says that Calvert stayed on till dusk when he 
went to take his dinner (Vol 12, p 203, ll 6-7), and that 
Dr Sarkar also came at dusk (tbid, p 203, I 33) 

(tn) Jagat Mohini makes it qmte clear that Calvert left the house 
about an hour after her arrival, i e , at about 6 or'6-30 p m (Vol 1, 

' I ' ' p 281, ll 34-35 and p 293, I 24) 

(iv) The evidence as to whether Calvert and Dr Nibaran Sen were 
present at the time Dr Sarkar exammed the Kumar is wholly 
discrepant ' 


DISCREPANT EVIDENCE 

,, Bibhabati says that Dr Sarkar came into the Kumar’s 
room with Suryyanaram, and that she, her brother and perhaps 
Dr Das Gupta were present there (Vol 12, p 257, ll 2-3 
and ll 10-13)^ Neither Calvert nor Dr Nibaran Sen came in 
with Dr Sarkar— this is what she remembers (ibid, p 259, ll 4-5) 
According to her,' Dr Sarkar was there for about 7 to 10 minutes, 
and then left she cannot say if he left the house altogether or 
stayed ih, making it perfectly clear that she did not see him 
again in the course of that evening (ibid, p 257, ll 26-27) She 
IS, however, careful to add that Calvert and Dr Nibaran Sen were 
constantlj coming and going— "every 5 or 7 minutes’’, showing 
that they were in the house all the time (ibtd, p ‘ 257, ll 1-2 and 
p 259, ll 3-4) She forgets that she had herself sent away Calvert 
for an hour or two for dinner " 

Dr Das Gupta has a different story to tell He is positive 
that when Dr Sarkar exammed the Kumar with a stethoscope 
and felt his pulse, Calvert and Dr Nibaran, and he himself were 
present (Vol 16, p 298, ll 18-20 and p 316, ll 8-15) He is a 
witness who would not, like Bibhabati, keep Calvert at "Step 
Aside’’ right from 2 pm to midmght with only a break for dinner, 
but would bring him into the house as many as six or seven. 
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times {ibid, p 29?, ll 32-33) By the way, Dr Das Gupta swears 
that Satyendra was m the house from 5 pm to 8 p m on the 8th 
May {ibid,,p 298, ll 30-32) how then could Satyendra have met 
his uncle at the Chowrasta at 6-30 pm ? 

Satyendra, as is to be expected, attempts a bold reconciliation 
between the two conflicting versions Conscious no doubt that his 
"recollection” may be getting mixed up with his "impression”, 
having regard to the fact that he is "speaking of things that 
happened a quarter of a century ago” (7i>1 16, p 485, ll 27-30), 
he has first no recollection whether the other two doctors were 
in the room when he himself walked mto it with his uncle and 
Dr Sarkar, though he was positive they were in the house (tbtd, 
p 477, ll 4-19), and repeats the same statement later 

"When Dr B B Sarkar called, my uncle, Bibhabati and the 
nurses and some members of the staff were there About 
the otlier two doctors, Dr Calvert and Nibaran, they were 
in the house, but I do not remember if they were m the ' 
room” (ibid, p 486, ll 9-12) 

Asked, however, if Dr Sarkar came into the Kumar's room again, 
he adds 


“A —Might have 
Q — ^Do you remember? 

A —I think I do 

When he came into the second Kumar’s roorii, the three 
doctors. Dr Calvert, Sen and Ashu doctor were in the 
room Dr Sarkar came into the room with them 

Q — ^f^'d Dr Sarkar examine your brother-m-law a second 
time ? 


A —Yes 

This I remember At that time my uncle had left "Step 
Aside” On this second occasion Dr Sarkar was over 
this examination shorter time than the first The four 
doctors remained in the room for about 15 minutes Then 
they all came out of the room It was after this that 
Col Calvert went for his dinner” [ihtd, p 486, ll 20-34) 


Birendra Banerjee, whose capacity for lying is matched only 
by that of some of the other witnesses for the defence does not 
know If Suryyanarain came to "Step Aside” at all on the 8th 

evening {Vol 15, p 346, ll 10-13 and p 354, I 2), but is m a 

position to state that the Bengalee doctor, whom he cannot name, 
did examine the patient’s heart and feel his pulse in his presence 
[Ibid, p 354, ll 20-22) He is quite definite that Calvert was not 
m the room at tlie time^ and as for Dr Nibaran Sen, he does 
not remember where he was then, but his "impression” is that 

^ doctors used to sit (ibid, p 353, 

n l-IO) He was asked if he would call m another doctor when 
Calvert and Dr Nibaran Sen were actually in the house and let 
im see the patient in their absence, and he gave a characteristic 


^ ^ “"i I might have got him i 

to see the patient without telling the other two 
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Q — ^Would it be a normal thing for you to do? 

A —Might be” {ibtd, p 353, U 11-17) 

IMPROBABIIvITY OF DEFENDANTS’ STORY 

It IS scarcely necessary to add that Dr Sarkar, a junior pracbtioner, as he 
waSj would have himself hesitated twice before perpetrating such a gross 
outrage upon professional ethics as is sought to be imputed to him In my 
opimon, there is no possible escape from the conclnsidn arnved at by the 
learned judge that neither Calvert nor Dr Nibaran Sen was at the house 
when Dr Sarkar was brought m (Vol 18, p 356, ll 25-29) It will be 
observed that Bibhabati .herself is not so positive about the presence of these 
two doctors at the time as her brother or Dr Das Gupta or Birendra Chandra 
Banerjee She only “thinks” or "beheves” they were there 

"On preceding Saturday when Calvert went to take dinner, 
Niharan Babu remained, I thtnk" (Vol 12, p 248, ll 39-40) 

“When my maternal uncle brought a doctor. Dr Calvert was m 
the house, I believe 

To Court Not in the patient’s room, but in the side room which was 
a sitting room” (ibid, p 249, ll 8-11) 

Again 

“When Suryyanarain came with the doctor. Dr Calvert and 
Nibaran were in the “Step Aside”, J believe I have direct 
knowledge in the sense that they were coming and seeing the 
Kumar every now and then and that was not possible unless they 
were m the house” (ibid, p 256, I 36— p 257, I 2) 


Further on 

"Q—^ put it to you that you cannot denj on oath that when this 
doctor came. Doctors Calvert and Nibaran were not in the house? 

A —1 say they I were in the house 

Q — Can you swear they were ? 

A — ^I did not see them seated m the house, but they were coming in 
so frequently that they must have been m the house” 

(ibid, p 258, ll 28-33) 

Mr Chaudhuri complains that the learned judge overlooks the fact that 
the Civil Surgeon would not have been allowed by the Rani to go away, as • 
she IS not said to have been in the conspiracy The short answer is 

(i) Calvert did in fact go away according to Bibhabati herself— it may 
be for dinner, 

(ll) Jagatmohmi also says, he left at about 6 or 6-30 P M , and 

(ill) if Bibhabati or Satyendra or Dr Ashutosh Das Gupta is to be 
believed, none of the people at "Step Aside” had any fear that 
the Kumar was going to die, and there was no reason, therefore, 
why Calvert should have been unnecessanly detained (Bibhabati, 
Vol 12, p 222, ll 25-26— death was most unexpected, 
p 224, I 23— did not know he was dying, p 236, ll 24-26— never 
thought his case was hopeless and he was going to die, p 259, 



190 


’ bhowal case 


I 


ll 3I-32-^ii not think he was dying, could understand his illness 
was serious, Satyendra, Vol 16, P 485 I 22--never thought it 
hopeless at any time, p 487, I 

would not die, Ashutosh Das Gupta, Vol 16, p 322, ll 22-23— 
before death, did not understand, until death actually occurred, 
he would die, tbid, I 30-even at 10 pm such a thought did not 

occur) 


ENTRY IN DR SARKAR’S DIARY 

Mr Chaudhuri next calls attention to the entry in Dr Sarkar’s diary 
under date the 8th May "Kumar of Bhowal some hours" (Vol I, p 248), 
and points out that it does not mention that the Kumar was dead, and in 
this connection he refers to the evidence of D W 426, Tarapada Banerji, then 
spending the week-end as a guest of Dr Sarkar at his house North View , 
who says that he had a conversation with the doctor about the second 
Kumar the same night at about 10 p m , but heaid the news of death only 
the next morning, showing that the Kumar could not have died before 
Dr Sarkar returned home from "Step Aside" [Vol 17, p 346, I 29 p 347, 

I 1) The diary, however, appears to me to support the plaintiff’s case in 
so far as it mentions “some hours” This in fact makes it difficult for 
Mr Chaudhuri to dismiss Dr Sarkar from "Step Aside” after only a few 
minutes’ stay, as he would have hked to do, and he is obliged to keep him 
there till about 9 P M , but not beyond, the improbability of which, however, 
will be at once apparent Admittedly, the Kumar’s condition was getting 
from bad to worse, and if Dr Sarkar could stay till 9pm, it is unthinkable 
he should be allowed to go away until at least Calvert bad returned from 
dinner, which according to Satyendra Calvert did after about an hour and 
a half [Vol 16, p 484, ll 18-19) It is not the defendants’ case that 
Dr Sarkar left with Suryyanarain according to Satyendra, Suryyanarain 
being a sick man, was asked to go away, though he himself wanted to stay 
[tbtd, p 487, ll 17-18) Bibhabati also says the same [Vol 12, p 219, 

II 11-14) Dr Sarkar, however, stayed back Satyendra states in fact— 
“He left leaving Di Sarkar behind” [Vol 16, p 487, I 19) If the defen- 
dants are right that the Kumar died at about midnight, it is^ only 
reasonable to suppose that Dr Sarkar should have waited till then, and in 
that case he could not of course have any conversation with Tarapada Banerji 
about the Kumar at 10 p m as this witness states The more consistent 
view would undoubtedly be that Dr Sarkar left at about 9 pm because 
the Kumar was dead, and as the learned judge points out [Vol 18, p 356, 
ll 37-39), this would be quite in keeping with what any decent Bengalee . 
might be expected to do in the circumstances — ^not to leave immediately 
after death, but to wait for some time till the body was about to be taken 
away for cremation As for the diary not mentionmg the Kumar’s death, 
this IS wholly inconclusive in the first place, it is not shown that it was , 
Dr Sarkar’s practice to record in it the death of every patient, and secondly, 
according to Satyendra’s diary Dr Sarkar would be present at death, and yet 
there would be no record of the fact of death in his diary 

' TARAPADA BANERJI’S EVIDENCE 

As regards the evidence of Tarapada Banerji, it comes in a questionable 
shape and one is not much impressed by it None of the other defence 
witnesses mention his name at all, except Anuplal altos Neru Goswami, 
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also of Darjeeling, D W 411, {Vol 17, p 315, ll 17-18), who was his friend 
for over thirty, years, and was examined only a day earlier {tbtd, p 350, 
I 9 and ll 25-26) On his own evidence the witness hears of the Kumar’s 
deatli in Commercial Row at 8 am on the 9th morning, and he at once 
proceeds to “Step Aside”, though nobody asks him to do so and he can 
apparently suggest no reason for it {tbtd, p 346, ll 34-37, and p 347, ll 6-7) 
He did not know the Kumar (ibid, p 347, I 9), still the news of his death 
interests him so much that not only does he go there, but he observes the 
dead body so carefully that even twenty-five years after he remembers that 
It was the, uncovered face of the Kumar which he saw that morning One 
wonders what led him to treasure up in his memory such useful evidence 
for the defendants Dr B B Sarkar’s son, Bejah Behan Sarkar, had been 
already examined by the defendants, but it is surprising that no question 
was put to him as to when his father returned, from' “Step Aside” on the 
■8th evening, or whether Tarapada Banerji was then staying with them as their 
guest, much ,less whether Dr Sarkar came and made any report about the 
Kumar to anybody m the house Accordmg to Tarapada Banerji, Dr Sarkar’s 
son was there on that day (ibid, p 351, I 11) It is also worthy of note 
that Dr Sarkar’s widow was not called, though it appears from Tarapada 
Banerji’s evidence that she was living (tbtd, p 347, ll 35-39) 

The defendants overlook the fact that in trymg to exclude Dr Sarkar 
from the house at the time the Kumar is supposed to have died, they get 
involved in hopeless inconsistencies J^or one thing, as pomted out before, 
this would mean their making a case contrary to Satyendra’s own diary 
which expressly mentions his name as one of the doctors said to be attending 
at the time of death Satyendra no doubt attempts to explam away the 
entry , 

“As he Pr Sarkar) did attend on the night of death and as he was 
there up to about a few hours before the death of the Kumar, I 
did not separately wnte his name, but mentioned his name in the 
list of the doctors who attended the Kumar at the time of his death” 
(Vol 16, p 477, ll 32-35) 

But on such an explanation, this entry could hardly be of any use to the 
defendants, for the names of the other doctors might equally have been 
put down, though {hey were not present at the hour of death The fact 
seems to be, as the learned judge puts it pithily ^ 

I 

“He (Satyendra) says, it is true of all except B B Sarkar It is true 
, of nobody except Dr B B Sarkar and Dr Ashutosh" (Vol 18, 
p 357, ll 17-18) 

' I i I • { 


EVIDENCE OF MAITRA GROUP 

It remains now to refer to a body of important evidence, commg from 
four witnesses on the plaintiff’s side who have be^ designated by 
Mr Chaudhun as the “Maitra group” or the “Professorial group” These 
are ’ \ 

(1) PW 578, Principal S N Maitra (Vol 8, pp 12-16), 

(2) 'PW 840, Dr Radha Kumud Mukherji (Vol 9, pp 436-438)) 

|3) P W 841, Dr Hiralal Roy (Vol 9, pp 439-442) and 

(4) P.W 1021, Nagendra Nath Rakshit (Vol 12, pp ,10-11) 
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They were all admittedly staying at the Lewis Jubilee Sanitarium in the 
month of May, 1909, and their concurrent testimony is that one evening- 
while they were sitting m the Common Room of the Sanitarium, they got 
the news of the Kumar’s death some time before the dinner hour, which 
was 8 or 8-30 p M The messenger or messengers who brought the news 
asked for men to carry the dead body to the burning ground None of 
them, however, went If this evidence is accepted,, there can be no doubt 
that it fully proves the plaintiff’s case of death at dusk As the learned 
judge points out (Vol 18, p 361, ll 9-10), there is absolutely nothing going 
to the credit of these witnesses, nothing even suggested, and he considers 
them to be “gentlemen of unimpeachable credit’’ They are all absolutely 
disinterested witnesses, and one has only to look at their evidence and at 
their standing and status as eliated from them, to be convmced that they 
have not come to pledge their oatli in the interest of any particular party ^ 
They have given perfectly straightforward evidence without trying to say 
a word more than they recollect Mr Chaudhuri himself frankly conceded 
before us that he did not impeach their honesty or ascribe any Hialafides to 
them 


MR CHAUDHURI’S COMMENTS 


Mr Chaudhuri’s comments on the evidence of these witnesses may be 
summarised as follows — • 

(i) that the evidence is not admissible under the prinaple of res- 
gestae, 

(m) that even if admissible, it is of very little evidentiary value, and 
(Ml) that the evidence is really helpful to the defence 


INADMISSIBILITY AS RES GESTAE 

As to (i), the point was taken m the trial court, and this is what the 
learned judge says 

"I find that these gentlemen did receive the news of death from a 
messenger in the Common Room of the Sanitarium before 8 pm 
It was contended that their testimony was not evidence, but hearsay 
It was part of the les gestae, hke sending to an undertaker in 
England’’ (Yoi 18, p 361, ll 39-43) 

Mr Chaudhuri suggests that a portion of the entry in Satyendra’s diary 
IS taken where it is stated that he sent for men to the Sanitarium and this 
IS sought to be connected with the message supposed to have been brought 
to the Common Room, though the man who brought it is not shown to- 
have come from “Step Aside”, and though Satyendra’s diary refers to a 
messenger sent after death at midnight It is contended accordingly that 
the evidence is not admissible 

It IS true that the Maitra group are unable to say who brought the news 
to them, or whether it was brought by one or more than one, but they are 
definite that the person or person who came made a request for men to 
Mrry the dead body, which means that the message came from “Step Aside” 
To make the evidence admissible, it is not at all necessary to connect it 
wiOi the entry in Satyendra’s diary Death of the second Kumar was 
undoubtedly a fact in issue, and the sending out of a messenger or messengers 
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shortly after the event to collect men for the funeral would certainly he 
part of the res gestae, it would be the even,t speaking for itself, not what 
the people said when talking about it I do not see why in these circum- 
stances, s 6, or failing this, s 7 of the Indian Evidence Act should not 
apply, and the fact spoken to by the witnesses should not be relevant as a 
fact which was the "occasion" or "effect" of a fact in issue In any case, 
it would be admissible under s 9, as' being a fact which "fixed the time" 
at which death happened, or alternatively, under s 11, as a fact which 
would be "mconsistent with" death at midnight, or which by itself and 
also in connection with other facts would make death at dusk “highly 
probable” and death at midnight "highly improbable", death at dusk or 
death at midmght being a fact in issue or relevant fact In my opinion there 
is no substance m Mr Chaudhun’s point 


SUPPpSED CONTRADICTION WITH OTHER EVIDENCE 

1 

in) As to Mr Chaudhuri’s next objection, he first mvites the court 
to contrast this evidence jvith that of two other witnesses on the plaintiff’s 
side, Padmini Mohon Neogy, P W 655, {Vol 8, pp 249-255) and Surendra 
Nath Roy Chowdhuri (Vol 2, pp 468-481), without, however, accepting the 
evidence of either Both these witnesses, it is admitted, were staying at 
the Sanitarium at the time 


PADMINI MOHON NEOGY 

Padmini Mohon Neogy says that a man came to the Sanitanum at about 
7-30 or 8 PM to call men for the cremation, giving the timp "by guess" 
(Vol 8, p 250, U 12-13) In cross-examination it is put to him, without 
showmg him the statement, that in the Defamation Case he had stated that 
the party from the Sanitarium went to “Step Aside" at 7-30 pm He does 
not remember, but if he had said so, it must be "substantially correct— 
not counting a difie'rence of 10 or 20 mmutes", as says (tbtd, p 251, 
ll 10-11) Mr Chaudhun finds m this a ground to argue that as this 
witness was at "Step Aside” at 7-30 pm, the news must have been received 
at the Sanitarium about an^hour earlier— tiiat is to say, about the time 
Satyendra is supposed to have met his uncle at the Chowrasta when the 
Kumar was still ahve,— and that would be wholly at vanance with the 
evidence of the Maitra group 

All I need say is that Mr Chaudhun must find his case very weak 
indeed if he has to rely on such alleged discrepanaes In the first place, 
It would be hardly fair to pin down the witness so ngidly to his timings, 
which, deposmg after so many years, he could have given only by guess 
Secondly, his present evidence shows that he got the news of death at 
7-30 or 8 PM, and this quite fits m with the timmgs indicated by the 
Professonal group, none of them are defimte as to the precise hour when 
they heard the news all that they remember is that they got it before 
' the dinner hour which they fix at about 8 or 8-30 P M (5 N Maitra, Vol 8, 
p 12, ll 20-21, Radha Kumud Mukherjt, Vol 9, p 437, ll 6-8, Hiralal Roy, 
Vol 9, p 439, ll 31-32, Nagendra Nath Rakshit, Vol 12, p 10, ll 33-34)' 
There is no cross-examination of any of these witnesses on the point As 
for Padmmi Mohon Neogi’s supposed statement in the Defamation Case, 
his deposition has not been put in evidence by the defendants, and no 

13 
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particular passage from it was put to the witness, as undoubtedly would 
have been done under s 145 of the Indian Evidence Act, if there was a real 
contradiction An extract from his deposition as D W 21 m the Defamation 
Case IS quoted in paragraph 27 of the plaintiff’s' memorial to the Board of 
Revenue, Bx J and is to this effect 

“They with a party of 7 or 8 men went from the h J Sanitanum 
and followed the corpse that very mght between 8 and 9, but that 
they returned from the cremation ground on the approach of rain 
and storm” {Vol III, p 98, ll 29^3) 

It will not be wrong, therefore, to hold, as the learned judge does, that there 
is “no inconsistency m Ins account in any material particular” (Vol 18, 
p 365, ll 8-9) In any case any such trivial discrepancies as Mr Chaudhuri 
indicates would leave the plaintifi’s story wholly unaffected in its broad outline 


SURENDRA CHANDRA ROY CHOWDHURI 

As regards the other witness Surendra Chandra Roy Chowdhun, 
Mr Chaudhuri tnes to show, unsuccessfully, again, as I think, that he gives 
a version materially different from the Maitra group in so far as he says 
that the messenger who came to the Sanitanum never asked for men to 
carry the dead body One fails to see what is the point m this criticism— 
whether it is merely to show a contradiction in the evidence on the plaintifi’s 
side, or to falsify the testimony of the Professor witnesses Their testimony 
IS in fact concurrent and wholly unshaken by cross-examination S N Maitra 
first states no doubt that the man who brought the news “presumably” TTia di;> 
a request for men to carry the dead body to the burning ghat, but at once 
adds “Of the request I am absolutely sure” [Vol 8, p 12, 11 32-34) 
The only cross-examination is if he knew the name of the man, and if he 
wanted to say that the man burst mto the Common Room “as a bomb-shell” 
(ibid, p 15,11 10-14) Radha Kumud Mukh'erji says “They wanted' to find 
out if men could be had to help them to carry the corpse So far as I can 
recollect only one man came and asked for this help” (Vol 9, p 437, ll 2-4) 
In cross-examination he states “I cannot recall the appearance of the 
person or persons who gave the death news,' nor what he said except generally 
that he announced the death" (ibid, p 438, ll' 27-28) Hiralal Roy similarly 
says in his examination-in-chief “The death news was brought to us as 
our help was wanted to carry the dead body to the cremation ground” 
(Vol 9, p 439, ll 33-34), and m cross-examination “I do not remember 
exactly what he said” (ibid, p 441,> ll 27-28) Nagendra Nath Rakshit’s 
statement, there being no cross-examination on the point is "We were 
seated as usual in Nnpendra Narain Hall, used as a Common Room, when 
one or two men came, said that the Bhowal Kumar was dead, and asked 
for men to help to cremate him” (Vol 12. p IQ, ll 31-33) There can be 
no doubt that the evidence which these gentlemen give has the ring of 
truth in it, and merely because one or two of them cannot recall the exact 
words of the messenger or messengers, it does not follow that they are 
not giving a true story 

As^ for the supposed cbntoadiction with tlie evidence of Surendra Chandra 
Roy Chowdhun, this is what this witness says m examination-in-chief 

“2— From whom did 50 U hear it (news of the Kumar’s death)? 

A —A man on coming out from the Kumar’s house gave out that 
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, j3_What did lie give out? 

A —The Kumar has died, we want men for the cremation” (Vol 2, 
p 470, ll 3-7) 

In cross-examination Surendra Chandra Roy Chowdhuri gives the same 
-answer 

“We remained sitfang he, came to»ns and told that he also wanted 
men for cremation from me I requested my own officer to go” 
(ibtd, p 475, ll .29-31) 

There is clearly no discrepancy so far Mr Chaudhun, however, relies on 
ihe answer to the next question 

I'Q — ^Is this statement T had no talk with him’ true ? 

A -pHe was m aking a general appeal I volunteered to send my 
officer whom I requested to go I had no personal talk with 
him” (ibid, ll 32-34) 

Takmg the answer^ very stnctly, this might perhaps be said, to implj^ that 
the .messenger made no personal appeal to the witness for^ Help^ but it 
certamly does not and cannot mean that he did not ask for m^ to carry the 
dead body Where, then, is the contradicjtion ? 

It IS to be observed, agam, that the statment which is put to . the 
Witness is not shown to have been taken from any previous deposition to 
which his attention was, called He, had admittedly given a statement to a 
Deputy Magistrate at Rangpur on the 21st July, 1921, and, also deposed m 
, the Defamation Case about two years later (Vol 2, p. 471, ll ^0-23, and 
J> 474, ll 17-18) The court deposition was not shown to him m cross- 
examination, but only the Rangpur statement (Vol 2, p 476] I 4),^ which 
, was, marked Ex Z(33S) (a), (Vol 11, p 256), this being in, Ae form of a 
-senes of answers to , ques,tions— presumably the questions, (Bit; . <445, Vol II, 
p 246). which had been framed by R C Datta, D 435 j.Voh 17, p" 412, 
I 24) There is no reference in it whatever to any pim,.haymg come to 
the Samtarium with the news of death If, therefore, , the statement winch 
was put to the witness was taken from Ins deposition in court, as was 
presumably the case, one fails to understand how m yiew of s 145. of the 
Indian^ Evidence Act’ it is open to, Mr Chaudhun to suggest’ thai there 
was any' contradiction between what he th^ said and his p'resent evidence 

’ - I 1 ' / r t 


“UNREAD” AND “UNNATURAD” EVIDENCE 

Mr Chaudhun next comments on the character of the evidence of the 
Maitra group, which he says, “has no body in it”, is "unnatural” and 
“unreal”, a very picturesque charactensation no doubt, but perhaps more 
-appropriately apphcable to the comment itself He refers particularly to 
the evidence of Pnncipal S N Maitra, the “precursor” of the group, as 
he calls him, as to who brought the news of death to the Samtanum Common 
Room It is a strange story altogether, he says, which' the witness tells — a 
messenger burstmg in like a “bomb-shell” (Vol 8, p 15, I 11), this' being 
a word which learned counsel must himself have put to him m cross- 
' examination The witness explamed what he meant by it "I call him a 
bomb-shell, as he broke up our talk” (ibid, I 15) — a fact which is testified 
to al^o by Hiralal Roy “After the death news, our gathering broke up” 
(Vol 9, p 439, ll 36-37) 
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false notions of propriety borrowed from the west 

Apparently, according to Mr Chaudhnn there would be nothing wrong: 
in sending for men from the Sanitannm for the cremation, as admittedly 
Satyendra did it himself, but what shocks him is that instead of a durwan 
carrying a “chit” to Rajen^a Nath Sett, and Rajendra Nath Sett going 
round to collect men from among the other boarders {Satyendia, Vol 16, 
p 478, ll 22-29 and Vol 1, p 306, ll 13-14), a messenger should walk into 
the Common Room straight to ask if anyone would come and assist at the 
funeral, though the Common Room was a public place to which admission 
was unrestricted and where one would normally expect of an evening most 
of the boarders to foregather If I may say so with respect, a comment of 
this kind only illustrates the danger of one bemg steeped m notions of 
propriety and decorum borrowed from the West and not being able to shed 
them m judging the actions of people of this country As even a Bengalee 
schoolboy knows, to assist at a cremation is considered a most meritorious 
form of friendly service, and no Hindu visiting or sending to the house of 
a stranger, much less to a common meeting place like the Sanitarium, to ask 
for such help need consider himself guilty of an act of gioss impertinence, 
say what Mr Chaudhuri may 

The evidence on the plaintiff’s side, it will be observed, is consistent and 
definite that a messenger or messengers came to the Sanitannm, not to- 
proclaim the news of the Kumar’s death, but to try and procure men who- 
might help m carrymg the dead body to the cremation ground One may 
be forgiven, therefore, for pointing out that it was not like the visit of a 
herald come to announce "le rot est mortvenez enterref^, as Mr Chaudhun 
would put it This is a bit of cheap sarcasm which counsel for the respondent 
might well flmg back at him, for it is Mr Chaudhuri's witness Satyendra, 
who, contrary to his own diary, is now very anxious to maintain that he sent 
out “chits” at dead of mght only to convey the news of death, and not to get 
men for the cremation [Vol 16, p 748, ll 26-29), as if there would be any 
object m disturbing people at that hour to announce an event in which they 
were not likely to be mterested Conduct of this kmd does not 'apparently 
strike Mr Chaudhun as “unnatural” or “unreal” 

I find it difiScult to appreciate what Mr Chaudhuri means by saying that 
the evidence of the Maitra group has “no body in it” if he is only reproduc- 
mg in effect an observation which fell from one of my learned brothers m 
the course of argument that the evidence is “not clothed with any kind of 
dress which would give it the appearance of reality”, all I can say is that 
truth disdains to be decked in tinsel trappings 


NO DETAILS OF CONDOLENCE MEETING 

I 

Another infirmity which, accordmg to Mr Chaudhuri, attaches to this 
body of evidence, is that the witnesses, though remembering the - incident 
connected with the delivery of the news of death at the Sanitarium, have 
little or no recollection of the details of the condolence meeting which was 
held there on the 16th May, 1909 Every one of these witnesses, it appears, 
was cross-examined about this meeting Principal Maitra does not remember 
the date certainly, but might have attended it (Vol 8, p 13, ll 36-39) His 
mind, he frankly says, is a perfect blank with regard to it, but when it is 
suggested that his name appears in the list of persons present, he is prepared 
to admit he was there (tbtd, p 14, ll 7-9 and ll 34-35 and p IS, ll 1-2). 
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Hadha Kumud Mukherji similarly says “Of the condolence meeting I have 
no i^ecollectionj but if anybody says I attended it, I would not deny it I 'do '' 
mot remember who the Chairman was I do not see any reason to deny that 
I was present at the meeting, if it is m the press report” (Vol 9, p 438, 
il 31-16) Hiralal Roy remembers the meeting, and remembers too that 
Prof Maitra, Radha Zumud Mukherji and peihaps Nagendra Nath Rakshit 
were also there, and Prof Maitra sang at the meeting {Vol 9, p 440, ll 1-4} 
He had no idea 'that it was a faked meeting [tbtd, I 24) He recollects that 
the meetmg began m the late afternoon, but not how long it lasted or other 
■details {tbtd, p 442, ll 9-13) Nagendra Nath Rakshit admits having attended- 
the condolence meeting, but cannot say if Prof Maitra was there • it was 
held most probably at or about sunset {Vol 12, p 11, ll 11-13 and ll 23-24) 

If the cross-examination was directed to a memory test, the learned judge 
has, in my opimon, given a'dequate reasons for holding that the witnesses have 
all stood such test successfully {Vol 18, p 361, ll 20-37) There would be 
■no point whatever m their admitting or' denying their presence at the meeting 
Hiralal Roy and Nagendra Nath Rakshit in fact both say that they attended, 
■though, be it noted, their names are not to be found in the list of persons pre- 
sent, produced by the defendants {Ex Z{118), Vol I, pp 462-463) The 
evidence of this group of witnesses regarding the condolence meeting seems 
to me only to confirm its truthful character ' 

i I 

Mr Chaudhnn next points out that Prof Maitra admits in his examination- i 
in-chief that Haran Chandra Chakladar was present in the Common Room when 
the news of death was received {Vol 8, p 12, I 26), but modifies his answer 
in cross'^xamination when it is put to him that he said so because Haran 
Chandra Chakladar was one of the "National College group” who used to be 
generally present there {tbtd, p 15, I 28~p 16, I 5) This is really no con- 
tradiction, but onljr a plain, honest explanation of his first statement 


RECOI/I/HCTIONS “MIXED’ UP” 

Mr Chaudhunis further attack on the evidentiary value of this body of 
testimony, particularly as regards the news of death having reached the 
Sanitarium in the evening of the 8th May, is that the witnesses having read 
about the case in the newspapers and discussed it among themselves, must 
have mixed up tlieir recollection with the impressions they had so formed 
In parfacular he suggests that they were making a confusion between a 
premature report of death which they might have heard and an actual request 
for men to carry the dead body 

' This IS partly the explanation which Bibhabati herself suggested in her 
evidence 

"Q — ^Are you aware up to date that Prof Radha Kumud' Mukherji, 
Prof Hiralal Roy, Prinapal S N Maitra and some other gentle- 
' men have deposed in the case about word bemg brought toithein 
at the Sanitarium about second Kumar’s death in the evening ' 
before dinner time? ' 

A. — ^I read that in the papers 

fi— Would you kindly tell the court that they deliberately perjured 
themselves in giving their evidence ’ {Objected to Allowed ) 

' A — ^I do not think they gave false evidence, but I think they made a 
mistake after the lapse of time and after continuouslv hearing 
about It” {Vol 12, p 253, ll 28-3S) 
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No|)ody would expect her hard-headed brother to be equally charitable He 
would spare Dr Radiia' Kumud Mukherji to the extent of not imputing to- 
him a “smister'i motive”, having regard to his position (Vol 16, p 479, 
U ‘17-18 and U 22-23) But as regards Prmcipal Maitra, he is perfectly 
downright, and says, "His statement is false” {tbid, U 19-20) 

It will be seen that' Principal Maitra does not speak to having had any 
discussion with any body regarding this matter Radha Kumud Mukherp, 
however, says that he had heard about the supposed return of the Kumar after 
death (Vol 9, p 437, U 32-37), and also that he had read Principal Maitra’ s 
evidence in the ‘Statesman’ (tbid, ll 38-39) He had carefully noted that 
evidence on account of its “possibilities” for him, as he puts it the reading 
of it had refreshed his memory on the particular point (tbid, p 438, ll 9-10) 
The witness had also a talk with Dr Hiralal Roy -on the subject of their 
stay at Darjeehng and other incidents to which he had deposed (tbtd, p 438, 
ll 19-25) Hiralal Roy also admits having come to know from newspapers 
that the Kumar, reported dead, had come back (Vol 9, p 441, ll 3-4) and 
having had a discussion about the Darjeehng incident with Radha Kumud 
Mukherji (ibid, ll 14-15) He says quite frankly that a gentleman had seen 
him with a view to his giving evidence in the case, from whom he learnt 
that Principal Maitra had already deposed His discussion with Radha Kumud' 
Mukherji is said to have taken place before the visit of this gentleman (ibid, 
ll 17-18) Nagendra Nath Rakshit merely states that he recalled the incident 
when he read about the case in the papers He also read that Principal Maitra 
had deposed, but did not read his deposition except so far as it was in the 
'Statesman' which was very short (Vol 12, p 11, ll 1-5) 

, There is no cross-examination of any of the witnesses that their memory 
of the past might have been distorted by what they had read or heard their 
evidence is indeed so straightforward that I do not think there can be any 
room for such a suggestion They are witnesses who would not pledge their 
oath to any thing as true to their recollection, if they were not sure about it 
A mistaken recollection is not of course incompatible with honesty, but an 
honest witness, if he says lie recollects, may be taken to be giving hiS" 
recollection correctly, and not mixmg it up with extraneous impressions. 
Prof ^Maitra says quite definitely that he has a “vivid recollection” of a man. 
coming with the news of death and breaking up the party (Vol 8, p 15, 
ll 13-14), while Radha Kumud Mukherji says "I definitely remember the 
neWs came” (Vol 9, p 437, I 6) the witness has a bad memory for dates, 
but not for “incidents” (ibid, I 21) Hiralal Roy was asked "This is a 
matter that took place about 25 years ago— can you be definite about it? 
About the time?” His answer was “Yes, about the time and the man 
coming to announce death” (Vol 9, p 441, ll 34-36) Nagendra Nath 
Rakshit on his part is not so definite he does not remember at what precise 
hour the messenger or messengers came, but it was before 8 pm (Vol 12, 

P 12, p 10, ll 33-34) Where the witnesses are. hazy or indistinct in their 
recollection, they do not for a moment conceal the fact 


FUTILITY OF MR CHAUDHURI’S ARGUMENT 

It will not do, therefore, for Mr Chaudhuri to try and explain away all 
this evidence by referring to the unconscious effect of reading and discussion 
on the minds of the witnesses Nothing is gained by his citing in this 
connection as a sort of authority what he descnbes as "a valuable answer”' 
which was elicited from plaintiff’s witness Surendra Chandra Roy Chowdhun, 
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who, a person of undoubted position and standing in life, with no object to 
gain, and noninterest ‘to serve, conies in all the same for castigation at 
Mr Chaudhuri’s hands as “one of the biggest hars who have deposed m the 
case" This witness, as pointed out before, had given a statement to a 
Deputy Magistrate at Rangpur in 1921 (Ex Z[338) (o), Vol 11, p 256), which 
was put to him in cross-examinalion, and he was asked if he had the same 
memory at the time of givmg evidence as when" he had made that statement 
He answered "On account of repeated discussions, association of ideas is the 
same The association of ideas commenced from the time I made this 
statement" [Vol 2, p 476, ll 10-14) A perfectly sound psychological 
proposition, however infehcitously expressed— which nobody is concerned to 
dispute But Mr Chaudhnn does not care to elucidate how “repeated 
discussions” operatmg through the laws of assoaation of ideas, must in- 
evitably produce distorted images in the mmd With all respect, an 
argument of this kind need only be stated to demonstrate its utter futility 


FALSE ANALOGY WITH DEBABRATA MUKHERJEE’S EVIDENCE 

Mr Chaudhuri quotes also a comment which the learned judge makes in 
discussing the evidence of one of the defendants’ witnesses, Debabrata 
Muklierjee (Vol 2, pp 113-121), concerning which he remarks “That shows 
that things were being heard, and getting mixed up with memory" [Vol 18, 
p 306, ll 8-9), learned counsel’s point evidently being that if such a theory 
IS legitimate to explain away the testimony of this witness, it might be 
equally applicable in the case of the Maitra group Mr Chaudhnn forgets 
that It all depends on the quality of the evidence given by the witness or 
witnesses, for it cannot be laid down as a general proposition that if things 
are heard, they must get “mixed up” witn memory in every case 

So far as Debabrata Mukherj'i is concerned, his evidence itself shows that 
the remark of the learned judge about it is more than justified He is a 
retired member of the Bengal Judicial Service who was posted at Dacca in 
1921, and speaks to having > met and talked to the plaintiff on several 
occasions at Buckland Bund during his stay there He had previously given 
a statement to R C Datta, Deputy Magistrate, in the course of the Lindsay 
enquiry (Ex 2(110), Vol II, p 231) At the end of it he appended a further 
statement to this effect 

“I remember that on another occasion I heard the sadhu telling some 
upcountrymen, ‘what can you give to me, I have left my father, 
mother and wife I do not require even a house to live in’ " (ibid, 
p 232, ll 2-4) 

In cross-examination it seemed to him on looking at the statement that 
the sadhu had said “I have lost my mother and father what do I care for ?” 
(Vol 2, p 116, ll 25-26) One has then only to look at the re-examination on 
the point 

"Q —Did you tell this to Romesh Babu, ‘I remember that on another 
occasion, I heard the sadhu telhng some upcountrymen, ‘what 
can you. give to me, I have left my father, mother and wife I 
do not require even a house, to live in’?” (Objected to) 

A — ^Yes, I remember, there was such talk I said so to Romesh Babu 

j3“And IS this true? (Objected to) 

A —Yes 
> 
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Q —You have said to-day that he (the plaintiff) said— 'I have neither 
father nor mother, what do I care for’ ? You have said this from 
your present impression} [Objected to) 

A —It is a mistahe on my pait I had no recollection On looking at 
the additional statement of Ex A, I remember that what I stated 
there was true" [ibid, p 121, ll 11-23) 

The answer he gave in cross-examination that the sadhu had said he had 
lost his parents— not that he had left them, as was the original statement of 
the witness to R C Datta,— would undoubtedly have suited the defendants 
better, as it would have been consistent with the report which the defendants 
got from Surendra Kumar Chakrabarty [D W 408, Vol 17, pp 268-288) only 
a few days after Debabrata Mukherjee’s examination by R C Datta, 
regarding the identity of the plaintiff as Sunder Das alias Mai Singh of Au]la 
Debabrata Mukherjee gave his statement on the 26th May, 1921, and 
Surendra Kumar Chakrabarty made his report a month later on the 27th June, 
1921, purporting to have traced out the antecedents of the sadhu and setting 
out the information he had gathered from the Guru Bawa Dharam Das 
regarding Sunder Das “Sunder Das has not got his parents alive” 
[Ex Z(347), Vol 11, p 330, I 14), or as is put in the English translation of 
the same report which Needham sent to Lindsay on the 2nd July, 1921, 
[Ex 338, Vol 11, p 334, I 4) “Sunder Das’ parents are not alive” 

Can there be any wonder after this that by his evidence Debabrata 
Mukherjee invited a comment like the one made by the learned judge about 
him? It will be observed that his former statement was put to him m 
examination-in-chief,— though it is difficult to see how the Commissioner 
could allow it to go m under the provisions of s 157 or s 159 of the Evidence 
Act, either to corroborate the witness or to refresh his memory (7oJ 18, 
p 63, ll 26-28),— and it was only after the contradiction came out in cross- 
examination that the defendants’ advocate sought to repair the mischief by 
himself suggesting to the witness in re-examination, — and that, be it noted, 
With doubtful legality, — “You have said this from your ptesent impression?” 
The witness was not slow to take the hint, and tried to explain it away by 
saying that it was a mistake on his part he had no recollection It will be 
seen, however, that he had looked at his original statement before he gave his 
answer in cross-examination [Vol 2, p 116, ll 25-26) 

Say what Mr Chaudhuri may, none of the witnesses of the Maitra group 
can be even remotely accused of having betrayed such a lamentable lapse or 
confusion of memory 


THEORY OF PREMATURE REPORT OF DEATH 

One can appreciate Mr Chaudhun’s difficulty in trying to discount the 
evidence of these witnesses without impeaching their credit, but the suggestion 
which he next makes to this end leaves one wondering whether he means 
to be taken seriously It is to the effect that there might have been a 
premature report of the Kumar's death sent to the Sanitawum on the 8th 
evening, and that the witnesses were possibly mixing up their recollection of 
such a report with the fact of men being called the next morning for the 
cremation We know in our own expenence, said learned counsel, tliat it has 
often happened, when a man is not actually dead he has been reported to 
haie died, and so he was willing to concede for the sake of this batch 
of witnesses it might have happened in the present case The diffi culty. 
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liowever, in his way is that apart from sits improbability, such a suggestion 
was specifically demed by his own witnesses Satyendranath Banerjee and 
Dr Ashutosh Das Gupta 

At a much earher stage, as complainant in the Defamation Case, it was 
no doubt Dr Ashutosh Das Gupta’s instruction to his pleader to put this case 
to the defence witnesses, as is evident from the answer given by one such 
witness Surendra Chandra Roy Chowdhury in the course of his cross- 
-exammation in that tnal The answer «s quoted by Dr Das Gupta from the 
deposition of the witness which was shown to him during his own cross- 
■examination m the present case, and is to this effect, as he himself reads it 
“(Shown passage in the deposition of Surendra Roy Chowdhury) 

I read 'He (that is, the messenger who came to the Sanitanum) 
did not say the Kumar is dying He gave out the Kumar is 
dead’ ’’ (Vol 16, p 323, U 23-2S) 

Dr Das Gupta, > however, definitely resiled from this case in his present 
evidence, — though no doubt in a most unconvincing manner In cross- 
exammation he first admitted that it was he who had given instructions to his 
pleader in the cnminal trial regarding the events at Darjeeling (ibjd, p 323, 
ll 16-18), but pretended not to remember having ever heard of Surendra 
Roy Chowdhury— -not even when he was reminded of the evidence of this 
witness m the Defamation Case as to messengers having come to the 
Sanitarium after dusk to call people for the cremation (tbtd, ll 19-22) Then 
when be was shown the passage from the deposition, he unblushingly said 
that he had not given “this particular instruction’’ to his pleader (tbid, 
ll 33-35), and on the following day, withdrew his previous admission 
completely 

“I want to withdraw my statement on the first day of my cross- 
examination that I gave instructions for the cross-exammation 
of defence witnesses’’ (ibid, p 336, ll 1-3) 

It may be perhaps interesting to note the characteristic equivocation which 
he then mdulged in 

"Q —Do you want to withdraw your statement that you instructed 
Akhoy Babu about Darjeehng incidents ? 

-A —No ^ 

J2 — You also said that in the Defamation Case yon instructed your 
pleaders about Darjeeling incidents and that no body else did so 
in your presence, and that you did not want to suggest any body 
else did so Do you want to withdraw that? 

A —No, but' some might have done so— I do not say this was done 
in my presence I do not suggest that my pleader in the 
Defamation Case was improperly influenced by the opposite party 
[objected to) I cannot say who else besides myself could 
possibly have instructed my pleader about Darjeeling incidents’’ 

(tbtd, p 336, ll 4-16) 

However unsatisfactory it may be, the fact remains that Dr Ashutosh 
Das Gupta now definitely refuses to adhere to the case he must have 
previously made ■ .. . 

Satyendra does not suffer from the handicap of an earher statement, and 
he would naturally not thmk of any such case his statement is quite 
definite . , , 

"It IS impossible that any body could go to the 'Sanitarium at dusk 

to say that the Kumar was dead, and would gentlemen come to take 

Jiim for cremation ? The Kumar was not' dead’’ 

(Vol 16, p 495, ll 11-13) 
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The theory of a premature death report, like the other grounds advanced, 
by Mr Chaudhun to discredit the evidence of the Maitra group, must 
consequently fail 


SUPPOSED SUPPORT OF DEFENCE CASE BY MAITRA GROUP 

(in) Mr Chaudhuri’s final submission regarding this body of evidence 
IS that it is really helpful to the defence, and he puts his argument in thi& 
way if any thing unusual had happened about the alleged evening cremation, 
these witnesses were bound to have heard about it and remembered it, but 
none of them say so, on the other hand, they admit that they never heard- 
during their stay at Darjeeling that the Kumar had not died or that he had 
not been cremated 

Principal Maitra was asked in cross-examination — “Did vou hear the next 
day that the second Kumar was cremated that day with a full show of. 
ceremony after a procession” ? He answered— “No No, so far as I remember 
Not the next day” (Vol S, p 13, il 24-26) Then, again, he said to court — 
“I had no reason to believe that the Kumar was not dead during my stay 
at Darjeeling” (ibid, p 16, ll 7-8) 

Radha Kumud Mukherjee heard of the supposed return of the Kumar 
after death only from press reports a few months before he ga\e his evidence,, , 
showing that he could not have beard any thing dunng his stay at 
Darjeeling which might lead him to suspect that the Kumar had not died. 
{Vol 9, p 437, ll 30-37) 

Hiralal Roy says quite plainly that he had no reason to believe during 
Ins visit to Darjeding that the body had not been cremated or that the. 
Kumar was not dead, and had no idea that the condolence meeting was a 
faked meeting {Vol 9, P 440, ll 20-25) 

Nagendra Nath Rakshit admits the condolence meeting, but cannot recall 
any thing else he had heard about the Kumar at Darjqeling {Vol I2'„ 
p 11, ll 11-13) , 

Admittedly these witnesses all stayed at Darjeeling for some time after 
the condolence meeting, and their evidence undoubtedly establishes the fact 
that so long as they were there, they heard nothing which might raise any 
doubt in their minds that the Kumar had not died, or that his body had not 
been cremated It seems to me, however, to be going too far to draw from 
this a definite conclusion adverse to the plaintiff, and as necwsarily 
disproving his case regarding either of these events 


STORY OF MISSING BODY IF KNOWN AT SANITARIUM 

I 

It need not be disputed that the story of the missing body must Save 
reached the Sanitarium, :f not the same night, at ^ny rate oTSc Zl 
foUoumg Most of the plaintiff's witnesses who speak about peopk from 
e Sanitarium having gone to the cremation ground no doubt say tLt these 
persons did not wait there long fenough to have witnessed all the strange 
happenings of that night, but there is also evidence to the effect that some 

bodwmdd the news L Se 

ooaj. could not be cremated on account of ram and storm 
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Thus, Padmim Mohon Neogy, P W 655, the only witness on the plaintiff's 
side ‘to have gone to the cremation from the Sanitannm, says that he was 
one of a part}' of 7 or 8 who went (Vol 8, p 249, ll 29-30), but according to 
him, they all came back almost immediately after reaching the sasan, as the 
weather was threatening {tbid, 249, ll 36-37, p 250, ll 16-17 wnd p 251 1 
ll 22-23) To the same effect is the evidence of Manmatha Nath Chowdhnn, 
PW 986, {Vol ll, pp 276-283), another witness of the evening cremation, 
though not of the Sanitanum, who has* a speaal reason for remembering the 
fact of his going (ibid, p 276, ll 36-39) and who says that a batch of 5 or 6 
people went from the Sanitanum, but that they left the sasan directly after 
they got there (ibtd, p 280, ll 32-33, p 283, ll 27-30), he himself leaving a 
few minutes later (tbtd, p 280, ll 23-25 and ll 34-35) Sitanta Kumar Bagchi, 
agam, who also attended the evemng cremation (Vol 2, pp 433-467), admits 
that several persons from the Sanitanum joined the procession (ibid, p 435, 
ll 9-10, and p 450,, ll 16-21), but does not say that any of this party stayed 
at the cremation ground tiU the end, or at any rate, till the body was missed 
Indra Shmg Satn, P W 963, similarly says that "some Babus of the 
Sanitanum" got' into the procession (Pol 11, p 50, I 2), but gives no 
mdication how long they remamed at the sasan By the way, accordmg 
to this witness, these men jomed the procession en route, as is stated also 
by Sitanta Kumar Bagchi (Vol 2, p 450, ll 18-20), though Manmatha Nath 
Chowdhury says, they jomed from “Step Aside” (Fol II, p 280, ll 36-37), 
not m my opimon such a matenal discrepancy as should discredit the 
evidence 

On the other hand, there is Snrendra Chandra Roy Chowdhury who 
says that the Sanitanum parly returned the same mght, and one of them 
brought the report to the Common Room, while the witness was still there 
"chit-chatting" with his fnends after dinner, that the body could not be 
cremated "on account of excessive ram and storm" (Vol 2, p 470, ll 19- 
30) Asked about the time m cross-examination, he stated, "It might have 
been 10 or 11 o’clock in the night, it might have been an hour more or 
less” (ibtd, p 477, ll 14-15), but the mght was "much advanced" (ibid, 
I 21) He made it clear, however, that it was on the next day that he 
heard about the missmg of the body— from Prof Benoy Kumar Sarkar (ibid, 
p 471, ll 11-13 and p 474, ll 36-37) 


mGHT STILI/ CREATE NO SUSPICION ' 

Assuming, therefore, that the story of the failure of the evenmg crema-- 
tion was known at the Samtanum, the question still is whether the mere 
fact that a messenger or messengers came round to call men again the 
followmg mormng and some persons actually went over and attended the 
mommg cremation, was bound to raise any suspicion regardmg death or" 
cremabon A strange occurrence hke the sudden missmg of a dead body 
from the cremabon ground might undoubtedly set people askmg quesfaons- 
about it, but there might stall conceivably be arcumstances present which 
would silence such quesbons In the first place, there would be at that 
stage no occasion for suspeebng foul play Secondly, if there was heavy 
storm and rain that mght, as is the plaintiff’s case, there was the chance 
of the body having been blown over and hurled down the hill-side, and 
then retrieved by the Kumar’s people after a long and laborious search and 
after other members of the cremation party, naturally not so mterested, 
had left Thirdly, there would be the fact of the “morning cremation itself, 
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earned out with due pomp and publiaty, to dispel the remotest trace of 
any doubt that the Kumar had not been cremated And lastly, any possible 
suspicion would be put out of the question by the fact that the Kumar’s 
party quietly departed from Darjeeling the next day, apparently satisfied 
that tliey had duly performed their last duty to their deceased master and 
relative 

Supposing there was a contte-iemps, if the family were satisfied who 
would be others to question? Principal Maitra was asked in examination- 
in-chief 

*'0 Did you hear next morning as to how those who had gone with 

~ the body to the cremation ground had fared’ 

A —I did next day, but whether in the morning or in the afternoon, 
I am not quite sure — ^probably in the morning I heard it in 
front of the Superintendent’s quarters at tlie Sanitarium” [Vol 8, 
p 13, ll IS) 

Taking this along ivith his answer in cross-examination that he had no 
reason dunng his stay at Darjeeling to beheve that the Kumar was not 
dead, it is evident that whatever the witness might have heard the next 
daj, and however strange it might have appeared to be, it could not have 
been anj'thing so unnatural or unaccountable as to excite any suspicion 
regarding the death of the Kumar or the genuineness of the cremation 

Weighing the pros and cons very carefully, I have no hesitation in 
holding that the evidence of Prof Maitra and the other witnesses of 'this 
group remains wholly unshaken, and as I have mdicated before, this 
evidence, if accepted, undoubtedly carries the plamtiff a long waj 


CONCLUSION AS TO HOUR OF "DEATH” 

To sum up my conclusion now on the question of the hour of death or 
supposed deatli of the second Kumar, I am definitely of opinion, upon a 
review of the entire evidence, oral and documentarj', and on a consideration 
of the probabihfaes of the case, that Mr Cliaudhun's attempt to displace the 
finding of the learned trial judge has totally failed, and the defendants’ 
case that death occurred at about midnight must be held to have been 
completely negatived In arriving at his finding, it will be seen the learned 
judge has nowhere even remotely imported the question of identity into the 
discussion, but has based it entirely on an independent examination of the 
e\ idence 

It is hardly necessarj' to emphasise once again the importance of the 
issue regarding the hour of death or supposed death By showing that the 
event occurred in the evening the plaintiff does not necessarily destroy the 
defendants’^ case of a morning cremation, for tlie body might still have 
been taken out for cremation in the morning, but "death” at dusk is 
undoubtedly the touch-stone of his own case regarding the evening crema- 
tion It is from this point of view that the defendants so strenuously insist 
on death at midnight as falsifying ipso facto the plaintiff’s storv of a 
cremation in the evening ' 

It IS perhaps worth while recalling that the defendants’ first attempt 
to get rid of a night cremation was bj imputing death at midmght to the 
plaintiff himself as a part of his storj As appears from the "storj' of tlie 
:sadhu” which was circulated wnth the questionnaire framed in 1921 at an 
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early stage of file Lindsay enquiry (Ex 443, Vol II, pp 239-240), the version 
which was then put into the mouth of the plaintifi was that of death at- 
midhight followed by an attempted cremation during the night which was 
spoilt by ram and storm The witnesses were bemg asked about inadents 
which had happened 12 years ago, and it was probably considered safer to 
avoid taking any risks by stirnng up memor}' with the alternative of death 
at dusk as the plaintiff’s case, which might conceivably lead it away from 
a morning cremation The suggestion of dfeath at midnight, on the other 
hand, with the attendant improbability of a cremation thereafter in the 
course of the night, might easily be expected to guide ^he memory almost 
involuntarily to a morning cremation as the more likely event (See the 
observations, of the learned judge, Vol 18, i 318, ll 1-6) 


4 ALLEGED CREMATION PROCESSION IN THE EVENING 

“Death” at dusk being thus estabbsh'ed,'^! may now pass on to consider 
the question of the evemng cremation which is the next topic in the 
Darjeeling chapter This necessarily mvolves an examination of the circum- 
stances whicli are said to have occasioned a failure of that' cremation The 
admitted existence of a morning cremation ' is also a factor which it is 
impossible to leave out of account in dealing with this matter, but, as I 
have endeavoured to explam before, it does not mean that unless > the 
plaintiff is’ abld 'aflSrmatively to prove that the body taken out m the morning 
was not that of the second ■ Kumar, his case must necessanly fail, though 
this will undoubtedly be the result,' if the defendants on their part succeed; 
in establishmg the contrary 


ALL RELEVANT FACTORS CONSIDERED 

' ' \ , 

The learned judge, in my opinion, was fully alive to the bearing on 
the case of the morning cremation, and I 'do not thmk that 'in deahng with 
the story of the evening cremation and its alleged sequel, he failed to weigh 
the plaintiff’s evidence against ‘the facts and circumstances alleged by the 
defendants The acceptance of the plamtiff’s story, coupled with the 
admitted fact of a mormng cremation, no doubt carries with it the implica- 
tion of a substituted dead body having ]been passed off as that of the second 
Kumar, but while the apparent absurdity or improbability involved in such 
an assumption is undoubtedly a factor which must be taken into account, 
it, would still, m my judgment, be movmg in a vicious circle to make this 
a ground for rejecting out of hand the ^ substantive evidence on the side of 
the plamtiff, if it is otherwise acceptable, and acceptmg, on the other hand,^ 
without question the defendants’ evidencej as if it must faecessarily be true^ 

There is no inherent improbability in the story of the body bemg taken 
out to the bunung ground before midnight, nor in that of a sudden burst 
of ram and storm dispersing the cremation party in all directions, leaving 
the body on the cot m which it was carried The sequel which is said to 
have followed,— the missing of the body by the men when they returned 
after the ram and storm, had subsided, and the failure to cremate the body, 
— ^is undoubtedly a strange development, of which the evidence must ,be 
subjected to close scrutmy, but it will not be right to reject it on a priori 
grounds, or because the defendants have a simpler 'and more natural story 
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of cremation to tell Incredible as this part of the plaintiff’s story may 
seem to be on the face of it,— and the learned judge says "it sounds like 
a tale” {Vol 18, p 366, I 20),— there will still be no reason to , disbelieve 
the witnesses who speak to it, if the evidence which they give is consistent, 
as It stands, and fits m with other facts independently established ' 

The first' question that requires to be considered is whether a funeral 
procession was taken out from “Step Aside” to the cremation ground on 
the evening of the 8th May, — ^no matter at what prease hour this was done, 
provided it left the house well before midmght 


t 

THEORY OF "BASHI MARA" 

Mr Chaudhuri finds fault with the learned judge because before dealing 
with the direct evidence on the point, the latter expresses the view that 
if tlie Kumar’s apparent death occurred between 7 and 8 p M , it is almost 
inconceivable that the body should not have been taken out to the burning 
ground in tlie course of the night {Vol 18, p 364, 11 11-13) The reason 

which the learned judge gives in support of this is the ^ell-known Hindu 

custom which forbids a delayed cremation, or basht mara, as it is popularly 
known (basht meaning stale and inara a corpse),— a custom which, the , 
plaintiff proves by authoritative evidence coming from a Hindu pundit versed 
in the shastras, P W 1022, Sriram Shastri, who says, Quoting a text in 
support of his statement, that if death occurs in the course of the night, 
Shastric injunction and usage require the body to be cremated before dawn 
if this IS not done, the corpse (fttara) becomes basht (stale), and sin is 
incurred (Vol 12, p M, U 3-7) Dr Ashutosh Das Gupta, DW 165, also 
testified to this custom m a former deposition, and though he tries to go 

back upon it, he has still to concede it to a certain extent in his present ' 

evidence (Yol 16, p 311, U 17-22) Mr Chaudhuri, however, ridicules the 
idea, and says that at a place hke Darjeeling, even if death occurred early 
in the evening, not to speak of tmidnight, the natural and more reasonable 
course would be to wait till the next morning for the funeral, and he argues 
accordingly that the learned judge’s view is wholly against probabilities 


SUPPORTED BY DEFENDANTS’ OWN EVIDENCE 


Mr Chaudhnri’s object evidently is to destory the plaintiff’s story of 
an evening cremation, but he might do worse than apply the test which he 
is setting up to the evidence on his own side, which unmistakably goes to 
show that Satyendra Nath Banerjee himself sent for men for the funeral 
in the course- of the night, though according to him death took place at 
midmght ^ his is in fact supported by the entry m his own diary under 
date the Stli May, to which reference has already been made more than 
1 .. ®/T/ \ ^ ® Sanitarium for men to get the corpse removed for 

e»nri V ^ ^ possibly mean that he was 

all round to get men for a morning cremation In his present 
ei dence he no doubt did his best to fall into line with his learned counsel, 
witli the suggestion .that he was sending out "cliits” merely to convey the 
news of death, and not to collect men for the actual funeral, but I have no 
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hesitation in saying that this was a palpable falsehood on the face of iti 
Here is what he said 

"Q —Do you suggest you sent him (i e , a messenger) at the time to 
the Sanitanum for men to come and take the corpse of the 
Kumar to the cremation ground’ 

A —No, I only sent a chit to give information— I did not want them 
to come at mght— it depended on them” (Vol 16, p 478, 
U 26-29) 

The answer was so disingenuous that the next question which Mr Chatterjee 
put was perhaps mevitable 

"Q — ^Your power of masking reality had not reached perfection when 
you wrote this (shown the entry) ? 

A — never masked reahty 

Q — ^You did wnte this’ 

A—Yts" (ibid, p 478, ll 30-34) 

If the witness was not "masking reality” then, somebody else must be 
domg so now on his behalf 

Satyendra is falsified not only by his diary, but by the evidence of 
Kajendra Nath Sett, Tinkari Mukherjee, Shyamadas Banerjee and Durga 
Charan Pal,— Rajendra Nath Sett and Shyamadas Banerjee actually giving 
the words of the note they are supposed to have received from him 
"Dear Mr Sett, Knmar is no more, please come with Brahmins for the last 
rites” [VoL 2, p 301, ll 6-7), and "Kumar expired, come with Brahmms 
for last ntes” {Vol I, p 269, ll 9-10) 

There is the further evidence of another defence witness, Mahendra 
-Nath Banerjee - 

"Dali Bebari Mukherjee was a fellow worker of oUrs He said to me, 
'Shyamadas Babu has told us that tbe second Kumar of Ehowal is 
dead and that we shall have to go to cremate him’ I said T 
shall not be able to go at such a late hour of the night’ ” (Vol 1, 
p 323, U. 24-29). 


evidkncb of kadi das pad 

Reference may also be made m this connection to the evidence of Kah 
"Das Pal, a witness on Behalf of the plaintiff, which Mr Chaudhun himself 
-accepts, except that he says that the witness was makmg a mistake about 
^"the time when he Is supposed, to have received the news of death Kali 
Has Pal was an assistant m the Chief Secretary’s office in the Bengal 
>Secretattat and was staying at the Old Cutchery Building in Darjeehng 
This IS what he says' 

"Men on "behalf of the Kumar came and gave us the death report 
- about the second Kumar and asked the Brahmms to carry the dead 

body 10 the -cremation ground 

» I «■ 

, "<2— What were you doing then’ > 

A.— At that Hme we -sat to our dinner 
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Q — what time ? 

A— At 9 or half past 9j it would be thereabout At 9 or half past 
9 at night I did not go 


e—You have stated that 30U did not go on their call Why did 
jou not go^ 

A —All of my friends said ‘It is absolutely impossible to go to the 
cremation ground in this hour of the mght Please come 
tomorrow mommg’ ” (Fol 2, p 127, ll 26-34 and p 128, ll 12-16) 

Mr Chaudhuri m fact rehes upon the statement made by this witness that 
nobody would or did go from the Cutchery Bmldmg at that late hour of 
the night, for the purpose of showing that the news of death had been 
received late It will be seen, however, that the witness makes it quite 
clear that Brahmins were wanted to carry the dead body to the cremation 
ground during the night 

After all, tlierefore, the suggestion that if the Kumar “died” early 
in the evenmg, his body was taken out for cremation shortly thereafter, is 
not so absurd or preposterous, as Mr Chaudhun would have it, forgetful 
of the evidence of his own witnesses An attempt would undoubtedlj’ be 
made at once to collect men for the purpose, and if a funeral procession 
did not go out, it would be only because a suffiaent number of men failed 
to turn up, but the endence is all the other way •’ 

► 

If tlie learned judge referred to tiie prejudice agamst “bosJw inaia”, it 
IS not to be supposed for a moment that he rested his finding on the question 
of the evening cremation or of its failure solely on this basis, or that, as 
Mr Chaudhun would like to put it, he proceeded on the footmg that given 
death at dusk, all else must inevitably follow Such a hne of reasoning 
would be so obviously fallacious that the learned judge might well have 
been spared the accusation of having perpetrated an3'thing so absurd or 
ridiculous 


PLAINTIFF’S POSITIVE EVIDENCE OF EVENING PROCESSION 

Mr Chaudhuri admits that there are witnesses on the plaintiff’s side 
who speak to having attended or seen the evening procession or heard of 
it, but contends that the learned judge has not only not discussed this 
evid^ce on its ments, but has said that he will not do so, and he com- 
plains that tlie learned judge merely gives the numbers of certam witnesses, 
regardless of whether their evidence is pureW hearsay, or whether it is 
mutually destructive, or whether it bears patent marks of falsehood The 
criticisms seem to me to have very little substance in them 

There are at least seven witnesses who saj thej* attended the procession, 
nanieh, Padmmi Mohon Neogj, PW 655 (Vol 8, pp 249-255), Sitanta 
Kumar Bagchi (on commission) '(Vol 2. pp 433-467), Kiron Chandra Mustafi, 
P W 941 (Fo? 10, pp 383-386), Bisweswar Mukherjee, P W 944 (Fol 10, 
PP 394-399), Jatindra Chandra Chakraveriy, PW 947 (Fol 10, pp 418-424), 
Mauraatha Natli Choudhuiy, PW 986 (Fol 11, pp 276-283), and Chandra 
Singh, P W 968 (Fol 11, pp 84-94) The learned judge refers to all these 
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witnesses in his judgment (Vol 18, pp 364-366), and singles out two of 
them for special mention, Padmim Mohon Neogy and the hill-man Chandra 
Singh, specially remarkmg on the demeanour of the former in these words . 
“his manner impressed me as that of a truthful man” (tbtd, p 365, ll 9-10)^ 
—an opinion which, speakmg for myself, sittmg in appeal I see no reason 
whatever to disregard 


PADMINI MOHON l^EOGY 

I have had occasion already to consider the evidence of Padmim Mohon 
Neogy, and in my judgment that evidence remains wholly unshaken by 
cross-examination, or by any comments which Mr Chaudhun has advanced 
before us In judging the credibility of this witness I refuse to be guided 
by the opinion which Satyendra chose to express about him 

"Q —Do you say Mr Neogy has perjured himself by deposing here 
that he went out of the “Step Aside” on the 8th evening with 
the procession carrymg the body of the second Kumar? 

• 

A — ^He has most deliberately perjured himself 

I have heard he deposed in the Defamation Case to this effect 
falsely I did not know that his statement was taken by an 
officer of the Board of Revenue 

Q —Do you suggest that he has departed from the statement he had 
made on that occasion? {Objected to) 

A —I do not know I say that his statement that information was 
sent of second Kumar’s death to the Samtarium on the evening 
is false ” (Vol 16, p 479, ll 1-12) 

ADLEGED INCONSISTENCY WITH PREVIOUS STATEMENTS 

As I have shown before, his present evidence is substantially the same 
as in the Defamation Case in which he was a witness for the defence, 
otherwise, Mr Chaudhuri would most assuredly .have put in his deposition 
under s 155 of the Indian Evidence Act for the purpose of contradicting 
him The supposed discrepancy, which Mr Chaudhuri makes' much of, is as 
regards the time when the witness had received the news of death at the 
Samtarium, or reached "Step Aside”, or returned from the cieniation ground, 
but this in my opinion is not a real contradiction at all He was asked if he 
remembered the timings he had mentioned on the former occasion, and he 
said “I do, roughly”, (Vol 8, p 250, ll 33-37), and on it being put to him 
then that he had stated &at he had reached “Step Aside” at about 7-30 P M , 
he answered “I may have, but I do not remember ” 

"Q — If you said so, that was correct? 

A —Must be substantially correct— not counting difference of 10 or 
20 mmutes ” (tbtd, p 251, ll 5-11) 

To a suggestion that he must have reached the cremation ground at 8-30 
having regard to his evidence, that is to say, his former evidence, he rephed * 
“May be that, or a few mmutes this side or that” (tbtd, ll 16-18) 

14 
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On his answers it is more than doubtful if his former statement is 
substantive evidence in the case His present evidence clearly is that he 
received the news of death “at dusk” [tbjd, p 249, I 27), by which he 
explains he means' “candle light”, which in May would be 7-30 or 7-45 at 
Darjeeling {tbtd, p 251, U 1-2) Mr Chaudhun would, however, for his 
purpose discard these timings, and fasten on those which the witness is 
supposed to have given in the Defamation Case 

I should like to repeat once again, having regard to the long lapse of 
time after which the witnesses were deposing, that it would be whollj^ wrong 
to try and discredit them by a rigid apphcation of the time-test, if I might 
so put it 

Mr Chaudhun took the trouble to work out a time-chart on the evidence 
of the plaintiff’s witnesses of the evening cremation, in older to bring out 
the conflicting nature of their statements as between themselves, or in the 
case of some of them, between their present and previous depositions This 
chart was, however, prepared on the basis that Padmini Mohon Neogy said 
that he had seen the procession start from “Step Aside” at 7-30 p M , but 
as pointed out above, this is not his statement now, and it would be hardly 
fair to pm him down to it with meticulous strictness Taking his present 
evidence, the inconsistencies indicated by Mr Chaudhun such as they are, 
seem to me to be of a trival character and of little or no consequence whatever 

Padmmi Mohon Neogy had also given a statement to R C Datta in the 
course of the Dmdsay enquiry (Vol 8, p 250, ll 16-20) But this was not put 
to hun, showing clearly that it was not possible to detect even an apparent 
inconsistency therein The only suggestion in cross-examination was that 
SIX days before he had made a statement to some one on oelialf of the 
plaintiff {tbtd, p 254, U 33-34), which the witness admitted, except that he 
did not remember whether it was before or after his statement to R C Datta 
(ibid, p 254, ll 23-26 and I 35) 

OTHm GROUNDS OF ATTACK 

Another ground on which it is sought to discredit the witness is that 
he was not a Brahmin, but still went to the funeral (tbid, p 254, I 3) It will 
be seen, however, that he did not go unasked, like the defendant’s witness, 
D W 246, T P Banerjee ’(Vol 17, p 347, U 6-7), but because, as he says, 
the messenger who came to the Sanitarium wanted men to help at the 
cremation {Vol 8, p 249, ll 28-31) He was not a Brahmin, but understood 
that bhadralogs (respectable persons) would do, as enough Brahmins might 
not be available (ibid, p 254, ll 3-4) Mr Chaudhuri’s own witness Shyamadas 
Banerjee admits that “if any one dies at Darjeeling, people of all classes 
would attend”, his evidence being that he took the permission of the Financial 
Secretary to allow all clerks, and not merely the Brahmins among them, 'to , 
attend the Kumar’s funeral (Vol 1, p 256, ll 33-36) A further reason "which 
Padmini Mohan Neogj' gives for having gone to the cremation is that he 
“expected a grand feast, the deceased being a big man” [Vol 8, p 254, I 5) 
This appears to learned counsel to be an “extraordinary” story, but a feast 
to pall-bearers and others who attend a cremation at the end of the period 
of mourning, is a well known and established custom amongst Hindus, and 
It IS Mr Chaudhuri’s own case that Bara Kumar sent a sum of Rs 300/- to 
Rajendra Nath Sett at the Sanitarium foi feeding the "sa^an bandhvs", as 
such persons are called (Vol 1, p 303, ll 7-8) See also what his own w’ltness 
Shjamadas Banerjee said “Those who carry the dead bodj on their shoulders 
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have to be fed in this our part of the country on the 11th' day after death” 
{Vol 1, p 258, ’ll 36-38) . ' i y 

The last point urged against the witness is that though he was a sub-editor 
of the “Bengalee”, he did not send a contradiction bf the obituary hotice of the 
second Kumar which had appeared m that paper, stating midnight as the 
hour of death (E« Z (245),' Vol 1, p 443), but there is no reason to disbelieve 
his definite statement that he had not read that report (Vol 8, p 252, U 35-36), 
though he did not deny that he might have been receiving a copy of the 
newspaper every day at Darjeeling (tSid, p 254, ll 40-42). He was at the 
time on leave, as he informed ,the court (ibid, p 255, 1,1) ^ 

Dike the Maitra group of -witness,^ Padmini Mohon Neogy stated quite 
frankly that dunng the 10 or 12 days that he stayed at Darjeelmg after the 
mcident spoken to by' him he had no reason to believe that /the Kumar had 
not died or that he had not been cremated He did not come to know of any 
funeral procession the next mormng either, nori did he remember any con- 
dolence meeting at the Samtarium (ibid, p 252, ll 11-17) 


A .WITNESS 'bF TRUTH ' 

• I 

I have no doubt in my mind that Padmihi Mohan Neogy is a witness of 
truth, and in my opinion his testimony alone should be sufficient to prove 
the fact of the evening procession He is not a witness of the happenings at 
the sasan, of which the evidence comes from the other witnesses whom I 
have already named So far as tiie fact of t!he procession is concerned, their 
evidence is only superfluous corroboration, as is also that of the other 
witnesses exammed by the plamtifi, bemg persons who saw the procession 
pass or heard about it '' ' '' i 

It is only as regards the. last .categones of witnesses, and not of those 
who accompanied the prwession. to the cremation ground, that the learned 
judge says ,‘T dp not propose to give their ’evidence ih detail They would 
not be believed if death at dusk was not a fact, and if that was a fact, there 
would be no reason to disbelieve them ” (Vol 18', p 366, ll '36-37) As I 
understand it, this only means that the learned judge would not be prepared 
to accept the testimony of these .witnesses for the purpose of proving death 
at dusk, but once that fact is estabhshed by independent pvidence, as m 
his opinion it has been, he, sees no reason to disbelieve their story about 
having seen or heard of a funeral procession in the evening In other words, 
he accepts that story, because it is confirmed by death at dusk, which has 
been proved ahunde — ^not that he deduces the fact, of an evening cremation 
from death at dusk as a necess^ .c'orollary To put the matter m another 
way, it IS not a case of believing a yitness without testing his evidence, but 
of accepting it only after it has' passed the crucial test, namely, that of being 
consistent with death at dusk 


OTHER WITNESSES 

< 

( I 

The learned judge has referred to some of these witnesses in his judgment 
Khan Sahib Nasiruddin Ahmad, PW 1023 (Vol 12, pp 17-20), Ranjit Singh, 
P W 940 (Vol 10, pp 379-382), Indra Sing Satri, P W 963 (Vol 11, pp 49- 
52), Dhanjit, PW 966 (Vol 11, pp 61-64), Dal Chand, PW 978 ^(Fol 11, 
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pp 237-240), Mahammad Ashraf Alam, PW 980 [Vol 11, pp 246-251), an3 
Santa Bir Smg, P W 983 [Vol 11, pp 259-263) To this list might be added 
the names of Kedar Nath Pande, PW 981 [Vol II, pp 252-254), Gmja 
Bhusan Roy, PW 994 [Vol 11, pp 433-442), and Mahammad Abdul Sattar, 
P W 1025 [Vol 12, pp 24-26) 

In view of Mr Chaudhun’s cnticisms, the evidence of these witnesses 
may be briefly adverted to 

Khan Sahib Nasmtddm Ahmad (FoZ 12, pp 17-20) 

An old man of 70, with an annual mcome of Rs 5,000/- from landed 
properties — a man of substance for an Indian, as the learned judge 
says was some time a Commissioner of Darjeeling Municipality, 
and for long a resident of Darjeeling Heard the news of death at 
7-30 p M at the bazar on his way home from the Cutchery Also saw 
the procession from his house in Ferndale Road at 9 or 9-30 p m , 
going along with cries of "hanbol" [p 18, U 2-5) Speaks about 
the weather “at about 10 pm rain fell, it began with wind, and 
later on, the wind ceased, but the ram continued” [p 18, ll 6-7) 
Elaborates in cross-examination “it was not actually raining then, 
but it looked as if it was gomg to About an hour after, the ram 
and wind came It was like tufan The wind hke tufan continued 
about half an hour and then ceased, but the ram continued The 
ram that continued was heavy, but less heavy than before” [p 19, 
ll 4-10) Saw also another funeral procession the next morning at 
8 or 9 A M and was told it was that of the Kumar 

The mam criticism is about the story of ram and storm said to be 
a tutored story to corroborate Darsan Das alias Gopal Das, the rescuing 
sadhu, P W 991, so that the wind dropping, the sadhus could hear 
the sounds from the supposed corpse [Vol 11, p 382, ll 11-15 and 
p 400, ll 15-20) according to Mr Chaudhuri, an apt illustration of 
“corroboration’s crafty aid”, said to be a special feature of the plain- 
tifi’s case A clever taunt no doubt, but Darsan Das needs no such 
aid, crafty or otherwise, for his story, for he stands on much surer 
ground of his own The details which are supposed to supply the 
corroboration are only elicited by Mr Chaudhuri himself The story 
as given m exammation-in-chief that the ram continued after the 
storm had abated is not a new one, but was given by other witnesses 
examined before Darsan Das See, for instance, Kiron Chandra 
Mustafl, P W 941 “in that shed we waited for an hour, more or 
less, and then the ram abated and the storm was gone” [Vol 10, 
p 385, ll 5-6) , Daksmi Chand, P W 979 “it was a heavy shov/er 
with high wind and lasted 1 or hours After that only slight rain 
continued to fall” [Vol 11, 'p 243, ll ' 20-21) In any case, even 
supposing the witness gave his story as to the wind dropping after 
half an hour, on being told about Darsan Das’s evidence, it may well 
be that this evidence quite honestly led him to recollect likewise 

Ranjit Singh [Vol 10, pp 379-382) 

Head Clerk and Accountant of the Darjeeling Club, Ltd (Planters’ 
Club) his father was a Police Inspector and he lived in the Police 
quarters just above the Railway goods shed Was a lad of 14 in 
1909, and would be dancing and singing at a Children’s Amusement 
Club in the Nripendra Narain Hindu Public Hall near the market 
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Remembers being coached there one evening at a rehearsal in view 
of an engagement at Kurseong the next day on the occasion of a 
i I sradh i ceremony of the Kakina Raj, when the news of death was 
. brought to the Hall at .about 7-30 p si Saw the procMsion and heard 
cries of “hanbol” near Chak Bazar at about 10 p m on his way home 
from the Club Says that several Bengalee gentlemen left the Hall 
on receiving the news of death, of whom he remembers the name 
of San] lb I/ahin speaks of heavy ram and storm that night 
mentions the name of the Dancing Master, Jnan Babu, who was Head 
Clerk of the Executive Engmeer’s Office, being P W 838, Jnanendra 
Nath Banerjee {Vol ' 9, pp 426-431) 

Apart from questioning the witness’s recollection generally, the 
particular comment made is that he says in cross-exammation that 
because of the previous night’s ,rain, he found/.the roads wet next 
morning, and even the tram started slowly, as the hnes were 
slippery {p 382, ll 1-3) obviously an exaggeration, due, it may ‘ 
be, to the maimer of puttmg the question to w^ch this was 
an answer,’ but apparently considered by Mr Chaudhun to be 
important enough to elicit a contradiction from a subsequent witness, 

P W 944, Bisweswar Mukherjee (Vol 10, p 398, ll 8-9) 

As for his recollecting the madent of that evening, the witness 
explains that it was because of its Connection with the Kakina sradh, 
which was a “large affair’’ (p 380, ll ' 18-19 arid p 381, I 15) 

Did not say, nor was asked, anythmg about a morning cremation 

) t 

Indra Shtng Satn (Vol 11, pp 49-52) 

A thtkadar who has lived all his life at Darjeelmg remembers having 
gone to the house of Mr Kirby (wrongly printed Curvey), 
Contractor, one evenmg in May, 1909 to make up accounts with a 
view to make payments to mistnes on the followmg day, which was 
a, Sunday On his way back from there, at about 9 pm, he met 
a funeral procession at the jimction of'Rangit Road and chowiasta 
was told it was that of a Raja of Dacca, but he forgets the name 
Followed the procession along Femdale Road up to a road called 
Mudda Road or Das Road (Conservancy Road), where some men 
from the Sanitarium jomed left the procession about one mile 
away from his house at Rose Bank, beyond the railway station (p 49, 

I 22 to p 50, I 4 and ll 38-39) Found the weather threatening at 
, chowrasta, and was overtaken by ram and storm beyond the Victoria 

Falls, which he says by guess lasted 4 or 5 hours (p SO, ll 5-6 and 

II 33-37) Speaks' of a jhora between the old and the new sasan 
(p 50, ll 9-10),' 'and, m 'cross-examination, about a narrow zigzag 
road from the old to the new sasan not wide enough for two to go 
abreast (p 51, ll 10-12) — now admitted to be a fact 

There is nothmg to discredit the witness, and the only pomt 
m cross-examination is as to how he came to be called to give 
evidence for the plaintiff he admits that he was paid his travellmg 
expenses (p 51, ll 19-36) 

Dhanjtt (7oI 11, pp 61-64) 

A dealer m horses and a permanent resident of Darjeeling Speaks 
to having seen a procession one evenmg after 8 pm passmg along 



BHOWAL CASE 


the road (Lloyd Road) as he stood near Pasan Buildings, where he 
had his stables 

One TJpen Babu, a clerk of the Municipal Office, who was in the 
procession, asked him to send four ponies to the cremation ground 
to wait at Mr Morgenstein’s gate, but the pohies could not be sent 
on account of rain (p 61, ll 20-34) 

Says in cross-examination that it started raimng at 10 or 10-30 
p M when he had got back home after giving orders for the ponies 
at the stables The ram became heavier with a strong wind blowing 
as he sat down for his meal Next morning his syces told liim that 
the horses could not be taken to ihe_ sasan (p 62, ll 15-30) The 
Pasan Buildings had not been built then, but his stables were on 
the same site {p €3, ll 2-8) Saw in the procession some Bengalees 
and hill people, and also the “Raja’s Police”, who were carrying 
some baskets ' 


Mr Chaudhuri points out a contradiction between this last state- 
ment and the evidence of Laksmi Cliand, P W 979, who says that 
he saw no coolies, but only 4 or 5 hill men who were, servants of 
the Raja, and who carried only lanterns in their hands (Vol 11, 
p 243, ll 37-39) But it is hardly of any significance Another 
witness, Chandra Singh, PW 968, saw lanterns as well as a bundle 
being carried in the procession (Fol 11, p go, ll 14-19) 

Another comment is that no other witness speaks of any Upen 
Babu m the procession, but one Upen Babu is named by P W 994, 
Girija Bhushan Roy (Vol ll, p 438, ll 12-13), and P W 968, Chandra 
Singh (Vol 11, p 93, I 32) 

It IS further pointed out that the witness places the rain at the 
site of the Pasan Buildmgs and also at the Judge’s Bazar (p 62, 
ll 32-34), which, it is said, is impossible if ’’the rainfall records are 
correct 

Says that the Babu who came to, ask him to give evidence did, 
not pay his expenses— it was dharamkabat (a matter of tpl lm g the 
truth) (p 63, ll 24-26) ® 

This witness too says nothing about the morning cremation, 
nor IS he asked about it 


Lai Cliand (Vol ii, pp 237-240) 

A betel-seller, who came to Darjeeling m 1901 at the age of 12, and 
for whom his father opened a pan shop m the Cart Road at the 
Chak B^ar m 1907 or 1908 Sawi a procession one evening at about 
9-30 or 10 PM , and was told that the corpse was that of the “Raja 
of Dacca Half an hour or three quarters of an hour later heavy 
ram and storm broke out Next mommg at 9 or 10 am saw again 

procession, also said to be that 

^ strange, and talked about the 

matter (p 237, I 20 to p 238, I 9) 

h 4 +^^ cross-examination, first, was if he had been approached 
ff. admitted (p 238, ll 26-27), Atul Roy being 

plaintiff s fadbirkar, but it is not understood how this discredits the 

defendants’ witnesses had been similarly 
cen bj their agents Secondlj, his memory was tested by asking 
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in which year the Maharaja of Cooch Behar or C R Das had died, 
which he could not give (p 2^, 11 2-4) He could not give the 
year of death of the Kumar either But two processions in respect 
of the same person might easily fix the incident in his memory 

Both this witness and plaintiff’s next witness, PW 979, Laksmi 
Chand, say that they had known each other for 3 or 4 years {p 238, 
ll 31-32 and p 245^ ll 5-6), but as their shops were within 100 yds 
of each other, Mr Chaudhun argues, with what logic I cannot 
understand, that it only shows 'that one or the other of them must 
have been a recent arrival at Darjeeling, and therefore, must have 
been giving false evidence 

Mohammad Ashraf Atom (Vol 11, pp 246-251) 

K 

A clerk in the Superintendmg Engineer’s Office at Darjeeling and 
residing there since 1901 a man of Bhagalpur, having a house of 
his own worth Rs 8,000/- to Rs 10,000/- {p 246, ll 10-15) was 
livmg at Darjeeling just below the Railway goods shed (p 250, 
I 6) Remembers the Kumar of Bhowal coming to Darjeeling in 
1909 Made the acquaintance of Sharif Khan, admittedly one of 
Kumar’s staff, who went up with him to Darjeelmg Saw the 
Kumar one day at a shop m Mount Pleasant Road, where Shanf 
Khan pointed out the Kumar to him was struck by his fair com- 
plexion which was like that of an Englishman Saw him again 
once or twice subsequently near the chowiasta Was returning one 
day from the Debong races, when commg up to “Step Aside’’ he 
heard the sound of weeping entered the house, met Sharif Khan, 
and heard about the Kumar’s death gives the time as 7 or 7-15 P M 
as lights had been lit near Bhutia Bustee on his way up He 
scarcely came out of “Step Aside’’ when he was called back by 
Shanf Khan, who asked him to show a Bengalee Babu, who was 
going to the bazar, a shop where funeral requisites could be pur- 
chased Took the Babu along to the shop of Amrit Dal Ram 
Khelaon at Chak Bazar, where he asked the shopkeeper to supply 
the necessary articles took him then to Kalman Sarder’s shop for 
purchase of firewood An hour or an hour and a quarter later, after 
he had got back to his house in Femdale Road, he saw the dead 
body being borne along, and noticed, among others, AnukuL 
Chatterjee, Sanjib Lahiri and Sharif Khan in the procession About 
an hour or three quarters after, it started raining heavily, and he 
retired to bed while it was still rainmg Did not see any procession 
the next morning, but heard in the evening that the Kumar’s body 
had disappeared from the sasan the previous night (/>. 247, I 19 to 
p 248, I 5) 

Mr Chaudhun attacks the evidence, first, by suggesting that 
he was giving a false description of Shanf Khan, who, it was said, 
was not a Punjabi, as stated by the witness, but a man of Gazipur 
ip 249, ll 11-15) The evidence of true Sharif Khan on the defen- 
dants’ side comes, however, only from D W 92, Pham Bhushan 
Banerjee (Vol 14, p 131, ll 6S), a witness who is so thoroughly 
discredited on his own testimony that I for one should refuse to 
place any reliance on him It is not explained why Sharif Elhan 
could not be produced by the defendants themselves, there being 
no evidence that he was dead or was otherwise not available 
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Mr Chaudhuri next suggests that the story that as the witness 
was going away, Sharif Khan called him and asked where the 
funeral requisites could be had is "ridiculous”, because he was a 
Mahomedan and was not likely to know what things were required 
The criticism itself is ridiculous, because all that he was asked to 
do was to point out the shop where such things could be had It 
may be that the Kumar’s people had been making other purchases 
from these dealers from before, but that does not show that they 
knew that funeral requisites could also be obtained there As the 
witness himself says, “he (the Bengalee Babu whom he accompanied) 
did not know that cremation requisites could be had in the shop 
from which these saudas came ” [p 249, ll 23-25) 

Mr Chaudhuri next pomts out that the witness saw the pro- 
cession in Femdale Road at about 8-30 p m , which, it is said, ought 
to discredit him But here again he is taking the timing much too 
strictly 

The last comment is that he had a talk with Atul Roy several 
times after the lelurn of the Kumar, 11 or 12 years ago (p 25I„ 
ll 2n5), and yet he was not called as a witness in the Defamation 
Case — a comment which is repeated about several other witnesses, 
but is wholly futile, seeing that that was not a civil suit, the 
question of identity was not directly in issue and the present 
.plaintiff was not responsible for all the proceedings on behalf of the 
defence 

The witness slates in cross-examination that when he heard the 
next day about the missing of the dead body overnight, he did not 
think it worth while to go and enquire of Sharif Khan {p 250, 

II 7-9), but he might not have had any suspicion at the time that 
a different body had been taken out in the second procession 

Santa Bn Slmig [Vol ll, pp 259-263) 

Was a Foreman under one Frostmann in 1909 Speaks to having 
seen and talked to sadlius at the Bazar, and tlien seen them making 
their way in the evening towards sasan tins was about 4 or 5 
years before the last Great War Heard the cry of "liaribol” at 
9-30 or 10 PM one Saturday evening, and stepping out of the house 

III Judge Bazar above Ferndale Road, saw a dead body being carried 
in a procession was told, the Raja of Dacca was dead Next 
morning saw another funeral procession at about 8 or 9 A m passing 
along Lloj'd Road the dead body was covered Was surprised to 
hear again that it was that of the Raja of Dacca Heard 2 or 3 
dajs later that the Raja could not be cremated at night because 
of storm and ram and that the body had disappeared {p 259, I 24 
—p 260, I 18) 

Speaks to lieavj ram and tnfan m cross-examination, which 
left the road m front of Ins house (Ferndale Road) “washed out”, 
the market and the Cart Road were also wet {p 261, ll 5-20) Did 
not ask anybody how it happened that the same body was taken 
out for cremation a second time in the morning [p 261, ll 33-37) 
Admits having been seen by Atul Roy from whom he gathered he 
nould haie to depose {p 262, ll 31-33) 
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Kedai Nath Pande [Vol 11, fp 252-254) 

A priest at the Marwari thakurhan at Darjeeling who used to put 
Tup at Ram Khelaon’s shop (p 252, ll 11-20) Would be out for 
his duties in the morning from 7 or 8 am till midday (p 253, 
M 3-4) Speaks to a Bengalee Babn with two or three Hmdusthanis 
and two or three pahan coolies conung along to Ram Khelaon’s shop 
-one evening at 7-30 or 8 PM for purchase of cremation requisites 
About 1 or hours later, heard cry of “haribol” higher up, and 
gomg out, saw a procession ynth a dead body passmg heard it 
•was of the Raja of Dacca, half an hour or so after, it started 
drizzling, and then rainmg heavily with tufan or high wind 252, 
I 28— p 253, I 2) 

His presence at Ram Zhelaon’s shop to witness the purchases 
meed not have been at a "psychological moment”, as Mr Chaudhuri 
suggests He was putting up with Ram Khelaon and imght be 
expected to be in his shop m the evenmg As for the other 
comment that he does not mention Ashraf Alam, though he knew 
him for 8 or 10 years {p 254, I 6), it only shows he was not tutored, 
he travelled with him in the same train to Dacca {p 254, ll 8-9), 
and yet did not name him, because he did not know him in 1909 
ip , 254, I 7) He was a pnest who did puja for the Marwans in 
the mommg, and so was not finding a mere excuse for not seeing 
the mornmg procession, as Mr Chaudhuri would have it 

<Gmjo Bhusan Roy (Vol 11, pp 433-442) 

His evidence will have to be considered more fully in connec- 
tion with the story of rescue Speaks to havmg heard the news 
of death at about 7 or 8 pm in Nnpendra Narain Hall, then seen 
the procession near Chak Bazar gomg towards the Railway godown 
(p 435, ll 19-30) Speaks also to rain and "a little wmd too”, 
before he went to bed (p 436, ll 1-2) \ 

Mahammad Abdul Sattar (Vol 12, pp 24-26) 

Since 1932 a Circle Officer of the Patna Court of Wards Estate, in 
charge of collections amounting Rs 35,000/- Came to Darjeeling 
, at the age of 7 and hved there for 20 or 21 years with his uncle, 
an employee m the Deputy Commissioner’s Office Got a permanent 
post in &at office m 1903, but resigned in 1907 owing to illness 
Went back to Darjeeling and got employed as Manager in an 
Oilman’s Stores shop till 1912 (p 24, ll 12-27) Not a chance 
witness who had come to Darjeelmg only, 8 or 10 days before, as 
Mr Chaudhuri suggests Would pass the night at the Stores in 
Mount Pleasant Road, but take his meals at his uncle’s house in 
Chandmari Remembers having seen a funeral procession one evenmg 
m Dloyd’s Road at about 9-30 or 9-45 pm while gomg for his meal 
I/earned that the body was that of the Kumar of Dacca (p 24, ll 28- 
36) Speaks to heavy ram and high wmd after he reached home, 
the wind lasting httle over half an hour (p 24, I 38 — p, 25, I 2) 
Found fault with because he corroborates Darsan Das regardmg the 
wmd dropping (p 25, ll 16-19) 

Reference may also be given to the evidence of some of the witnesses 
"who corroborate the story of the purchase of funeral requisites from ■ the 
shops of Ram Khelaon and Kalman Sarder, as deposed to by Mahammad 
Ashraf Alam (supra) 
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Laksmt Chand, P W 979 {Vol 11, pp 241-245) 

A nephew of Ram Khelaon smce dead, who had a big shop atf 
Chak Bazar m Cart Road deahng in grocenes and provisions now 
owns a share in the bnsmess having financed it by putting 
in Rs 3,000 to Rs 4,000 after his uncle’s death in 1931 Also a 
partner in another shop which paid income-tax Rs 382/- in 1933 
(p 241, ll 11-31) Remembers the coming of a big man, the 
“Rajkumar of Dacca” to “Step Aside” 4 or 5 years before the Great 
War, and getting his daily supplies of stores from Ram Khelaon’s 
shop where the witness was then employed speaks to the visit 
one evening of Ashraf Munsi (meaning Md Ashraf Alam, P W 980), 
who came to the shop with a Bengalee Eabu and a durwan and 2 
or 3 coolies to purchase certain articles required for cremation, which 
he supplied {p 241, I 32— p 242, I 8) About an hour after, saw 
a funeral procession, which he was told was that of the Rajkumar^ 
Speaks of heavy rain and storm about an hour thereafter [p 242, 
ll 9-18) Next morning he went out for payment o/ bills, and on 
retummg to the shop heard a halla (report) about the Kumar not 
bemg cremated (p 242, ll 21-25) Speaks of the old sasan being in 
use as well as the new, as the way to the new sasan was very 
bad and jungly before a new road was built about 20 or 22 years 
ago {p 242, ll 35-40) Has seen sannyasts at Darjeeling who would 
be fed by his uncle (p 243, ll 1-8) 

» 

Mr Chaudhuri questions his recollection, but if liis evidence is 
true and there was a halla the next morning, as he says, he was 
hkely to remember 

A point is made about this witness and another, PW 964, 
Durgaprasad Baishy, also an employee of Ram Khelaon’s shop 
(Vol 11, p 55, ll 2Q-22), that they purposely keep themselves away 
in the morning lest they might have to speak to the purchase of 
materials for the day cremation There is no reason, however, why 
they should avoid facing any questions about it, seeing that the 
plaintiff’s own witness. Ram Sing Subha, had alreadj' stated in 
examination-in-chief that he had procured fuel from Kalman Sarder’s 
shop and ghee from Ram Khelaon’s for this cremation (Vol 11, 
p 66, ll 38-39) It may well be that this purchase of fresh materials 
in the morning was one of the reasons which led to the halla about 
the failure of the night cremation 

Bhakatbii Roy, P W 988 (Vol 11, pp 292-294) 

An old man* of 73, who has lived all his life at Darjeeling was an 
employ ee in Kalman Sarder’s shop from which firewood was 
purchased for the evening cremation Gives the time when a Bengalee 
Babu with three others came for the fuel as 8 or 8-30 pm and the » 
year as 1908 or 1909 (p 292, ll 11-28) Speaks to heavy ram at 
about 10 PM (p 292, ll 33-35) Cannot speak without looking up 
his books of any other big man for whose cremation he supplied 
fuel (p 293, ll 35-36) Was in the shop the next morning from 
6 AM, as stated m examiuation-in-chief (p 292, ll 36-37), but still 
not cross-examined at all about the purchase of fuel for the morning 
cremation Found the roads wet and worn out in the morning and 
some chhapra roofs lifted up m some houses (p 293, ll 37-39) 
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Jang Bir Stnha Karhy {on cotmmsston) (FoZ 11, pp 314~317) 

A son of Kalman Sarder since deceased, and an assistant in the 
Deputy Commissioner’s office at Darjeelmg was a lad of 14 of 
15 years m 1909) and says that he 'was m the shop reading when 
some people came to buy firewood for the Kumar’s funeral m early 
May that year [p 314, ll 9-36) Did not see any evemng procession, 
but saw one the next morning, which surprised him very much, 

' because the firewood had been taken the previous evening and the 
body was being taken the next day [p 315, U 4-14) 

The suggestion in crosp-examination is that he is one of the 
group of witnesses who had been procured by Basanta Kumar 
Mukherjee, PW 823 {Vol 9, pp 383-388), Supenntendent in the 
Deputy Commissioner’s Office, Darjeeling 

Bhangt Rcidh (on cominisston) (Vol 11, pp 334-337) 

A chaprasi (peon) in the Cnminal Court at Darjeeling Speaks to- 
having seen a few coolies bringing firewood to the new sasan one 
evening at about 9-30 pm Had gone there himself with two others 
in the company of a sadhababa, who was livmg at the time by the 
side of the High School above Was told by one of the coolies that 
the fuel was for the cremation of the Raja of Dacca Shortly after 
saw a funeral procession approaching, but as it appeared to stop at 
the old sasan, the coolies proceeded with the wood in that direction 
he and his friends left as it began to ram, and passed the coolies near 
the jhora between the old and the new sasan when heavy rain and 
storm came Near the old sasan saw people running away towards 
the north, lanterns m hand Took shelter in a maWs room in the 
High School compound until the ram abated (p 334, I 10 to p 335, 

■ I 12) 

The evidence, it is said, should -be washed out because he says 
that he joined his Service m 1906 [p 334, 11 10-11), and later in 
examination-m-chief says “he went to the cremation ground 2 or 3 
years before, and not after, he joined service’’ (p 335, ll 14-15) He 
was evidently confused, for. on the question being repeated "was it 
before or after yon entered into the service?’’, he answered "it 
' seems to me it was in the year 1909” [p 335, ll 16-18) He is also 
sought to be discredited as liemg one of Basanta Kumar Mukherjee’s 
group of witnessco 

If the plaintiff was minded to make a false case, he might easily 
have sent the cremation articles to the old sasan 

Apart from these witnesses, there is, as I have already indicated, also the 
evidence of persons who accompanied the procession to the cremation ground 
But there can be no doubt that the body of evidence which I have set out, if 
accepted, fuUy Establishes the fact of the procession Ehmmating hearsay, the 
account which these witnesses give as to having seen the procession is 
consistent, and not mutually destructive, nor does the cross-exammation seem 
to me to brmg out any palpable marks of falsehood 


STORY OF RAIN AND STORM 

Mr Chaudhuri, however, makes two comments of a general character, 
which in his opmion tend to discredit the evidence of these witnesses as also 
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of tliose of the evening cremation itself One is that they make out a story 
of hea\} rain on the night of the 8th Slay spread over a wide area all along 
the Cart Road and both above and below it, of rain at the Bazar, at Chandman, 
in Ferndale Road, at the Sanitarium, and m the Bloomfield Tea Estate, down 
the naj to Ghoom, but none of the rainfall records on which tlie defendants 
reh show an} rain at Darjeeling on or about the Sth It is pointed out tliat 
if there was such extensive ram, as is spoken to bj these mtnesses, it could 
not have escaped being recorded at St Joseph’s College or at St Paul’s, if 
not 111 the two disputed registers kept at the Slunicipal Office and the 
Botanical Gardens These rainfall records undoubtedly require consideration, 
and It will have to be seen how far tliey can be relied on or held to prevail 
against the positive testiinom of the plaintiff’s witnesses 

The second criticism is that most of tlie witnesses who were called to 
speak to the evening procession or the evenmg cremation had not been 
mentioned bj the plaintiff at anj earlier stage, w'luch Mr Chaudhun considers 
V en strange, speciallv , as he saj s, there had been at least tliree investigations 
into the matter on behalf of the plaintiff prior to the suit, tlie first by a 
pleader named IMr Surendra Nath Mukherjee in May or June 1921, the 
second m the Defamation Case of 1922, and tlie third 'in 1925 and 1926 bv 
Mr Dwarka Nath Chakravarti, an eminent vakil of the Calcutta High Court, 
who for some time acted as one of its judges The suggestion is tliat tlie 
witnesses were afterw'ards improperly procured, though there is no trace of 
anv such suggestion put to them in cross-exammation 


THREE PRE’ITODS ENQUIRIES 


As regards the enquiry b} Mr Surendra Natli Mukherjee, whom 
Air Chaudhun has been pleased to descnbe as tlie "fatiier” of the plamtiff’s 
•case, there is no evndence on tlie record of tlie nature or extent of it All 
that learned counsel is in a position to rely on is a statement contained m a 
letter of Rani Satyabhama Devi to J G Drummond, the then Collector of 
Dacca, dated 29lh Julj 1922, in which she sa 3 S 

"Babu Surendra Nath Mukherjee, B U , an educated and respectable 
gentleman of Dacca had gone to Darjeeling and made enquines about 
the alleged cremation, and lus impression is that the body of my 
second grandson, Kumar Ramendra Narain Rov, was never cremated ’’ 
(Ex 274), (Vol 11, p 429, 11 9-12) 


The euqumes, such as were made at that stage, could not obviouslv have 
been exhaustive, nor could thev have been made in vnew of any cml suit 

I 7^S“rds the Defamation Case, it is pointed out from Ea, /.the 
plaintiffs niemonal to the Board of Revenue of the Sth December, 1926 that 
It was sought to prove in that trial that tlie bodv of the Kumar was taken 
to the cremation ground at about 9pm on tlie Sth Maj (Vol III , p 9S II 5-6) 
but that onlv two witnesses were examined who said tliat tliev had "attended 
the cremation, Padmini Molion Neogj and Joges Chandra Rov,' while a third, 
Surendra Chandra Rov Chowdhurv, was called to prove the coming of a 
me>senger to the Saiiitarmni at dusk to collect men for the funeral, and the 
return of the Sanitariuni party from the sasan that ven mght at about 10 pm 

Ubtd r So!!/ cremated owing to ram and storm 

nf M ^ ^ cannot rule out the 

iwiii/ hn„!i competent to give evidence on the 

point, though not examined in that case The Defamation Case was not 
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being tried out on the same scale as the present suit, and it may also -well he 
that all available witnesses had not been or could not have been ascertained 
at that stage Further, it would be wrong m any case to identify the plaintiff 
with the defence in that tnal and make him responsible for all its proceedings, 
merely because the defence received soine assistance from his party 

As to the enquiry by Mr Dwarka Nath Chakravarti, Mr Chaudhun relies 
on the statement in the annexure to the memorial, Ex J , in which this 
gentleman is said to have held "a thorough enquiry into the matter 
extending over two years", and examined a number of persons including those 
who attended the funeral (Vol III, p 106, ll 17-25) In the list of such 
persons appended to the memonal there occur the names of only two of 
the evening cremation witnesses examined in this case, Surendra Nath Roy 
Chowdhury {ibid, p 111, item No 55) and Padmini Mohon Neogy [ibid, 
p 112, item No 39), and of another person cited but not examined, Sanjib 
Chandra Lahiri {ibid, p 112, item No 28) There is nothmg to show, 
however, that the memonal purported to give an exhaustve hst of the 
persons known to the plaintiff to have gone to the evening cremation or 
heard about it, or of such persons who had been examined by Mr Dwarka 
Nath Chakravarti It is futile, therefore, to ask the court to draw an 
adverse inference against any of the plaintiff's witnesses from the non- 
mention of their names in the memonal 


, SUGGESTION OF PROCURING FALSE EVIDENCE 

Mr Chaudhhn next points out that in the lists of witnesses filed by the 
plaintiff in the earlier stages of the case in 1930-31 and later, only three 
names were mentioned — Padmmi Mohon Neogy, Joges Chandra Roy and 
Sanpb Chandra Lahiri, of whom only the first was called, and not the names 
of the other witnesses who were actually examined in connection with the 
'evening cremation, and he elaborates his point by referring to the manner 
in which these witnesses came to be produced in the course of the trial 

Sitanta Kumar Bagchi 'was the first of such witnesses, examined on 
commission on the 26th June, 1932 {Vol 2, p 433), and then came Padmini 
Mohon Neogy, P W 655, who deposed m court two years later on the 
27th June, 1934 {Vol 8, p 249), merely proving the procession up to its 
arrival at the sasan 

Evidence as to the happenings at the cremation ground began again 
with Kiron Chandra Mustafi, P W 941, called on the 26th September, 1934 
{Vol 10, p 383), who said that he had been approached for the first time 
to depose ,in ,the case only 20 or 25 days before {ibid, p 385, I 32) He gave 
the names of only two persons in the procession — ^Nanda Master and Bishu 
alias Bisweswar ^ he did not know if the former was still living, but the 
latter had come to Dacca with him {tl>id, p 383, ll 37-41) 

This Bishu or Bisweswar Mukherji, P W 944, was examined the next 
day, and said that he had been served with summons at Dacca, and been 
approached by the plamtiff’s agent, Atul Roy, about two months ago {Vol 10, 
p 398, ll 13-17) Among the persons who attended the cremation he 
mentioned Kiron Mustafi (already examined), Sanjib Lahiri (already cited, 
though not called), and a boy named Suren Maitra, besides Nanda Master 
(referred to by Kiron Mustafi) {ibid, p 395, ll 7-8, 11 and 20-22) He admits 
having discussed the points of his evidence with Kiron Mustafi at Dacca 
{ibid, p 398, II 17-19) 
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The next witness to follow was Jatindra Chandra Chakravarti, P W 947, 
called on the 3rd October, 1934 He mentioned the names of Ins elder 
jbrother, Basanta Kumar Chakravarti, Anukul Chatterji, Sasi Babu ahas Sasi 
Bhusan Bhattacharji and Fakir Chandra Ray, as well as of Sitanta Kumar 
Bagchi and Sanjib Lahin as being among the persons who went to the 
^cremation ground (Fol W, p 419, ll 19-20, 23-24 and 36, and p 420, 1 13) 
He said he had seen the plaintiff some 20 dais before, and given a statement 
' to the plaintiff’s lawyers three or four daj's previouslj He had not mentioned 
the fact of his having gone to the cremation to anybody except to the inmates 
pf his house, because he "dared not talk about matters offending a Raja”, 
as he put it (ibtd, p 422, 11 25-31) 

The next witness was Chandra Singh, P W 968, not supposed to have 
been mentioned by anyone previously He was called on the 28th November, 
1934, that IS to say, about two or three weeks after the court reopened at 
-the end of the Puja vacation which commenced that year on the 6th October 
He named only Kiron Mustafi as one of the cremation party (Vol 11, p 91, 

I 9), and said that he had been asked by Dr Upeii Bose of Kalimpong to 
come and depose in August or September, but could not do so as he was ill 
before that nobod) had spoken to him on behalf of the plaintiff (ibfd, p 93, 

II 32-39) 

The last witness called was Manmatha Nath Chowdhuri, P W 986, 
..examined on the 19th December, 1934, who, again, it is said, had not been 
named at an earlier stage He mentioned Bishu Babu (Bisweswar Muklierji, 
P W 944), Sanjib Dahin and Jatindra Chakravarti, P W 947, as having gone 
to the cremation ground [Vol 11, p 277, ll 3-S), as also Dhiren Mitra and 
Nnpen Chatterji, though he was not sure about these two (ibid, 11 9-11) He 
stated that after the last Pujas he had a talk with one Atul Guha, who on 
hearing what he knew said that he was a pleader for the Bhowal Kumar and 
asked him to depose (ibtd, p 283, ll 20-24) 

As regards the witnesses named by the learned ludge who merely saw 
the evening procession, only one Ranjit Singh, P W 940, was called before 
the Pujah vacation, namely, on the 26th September, 1934 (Vol 10, p 379), 
tlie others being examined on different dates between the 26th November, 
1934, and the 31st January, 1935 (P W 's 963, 966, 978, 980, 983 and 1023) 

NO PROCURING OF FALSE EVIDENCE 

Mr Chaudhun’s argument from these facts amounts to saying tliat tliese 
witnesses should have been all available to the plaintiff from the outset, and 
as they were not, the irresistible inference must be that they all came to 
perjure themselves in the interest of the plamtiff, irrespective of 
the intrinsic character of the evidence they gave Frankly, I aln not much 
impressed bj tins argument, as in my opinion the fact of’ the plaintiff not 
having been able to trace out these witnesses or ascertain their names until 
a late stage in the case is not after all such an improbability that it must 
be regarded uitli suspicion It might perhaps have been a matter for legi- 
timate comment, if having known about these witnesses from before, the 
plamtiff Mas still keeping them back from tlie court, till he could shape the 
eiidence according to the exigencies of his case as the\ manifested themselves 
uring the progress of the trial, but there is no foundation for anj such 
assumption Mr Chaudhun went the length of suggesting that the witnesses 
began to flow m on an indication of the court’s "favourable atmosphere’’,— 
uiiich I consider to be a most unmerited attack on the learned judge 
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Judging from the plaintiff’s conduct m the case, I am fully satisfied that 
"he was no more trying to procure false evidence of the evening cremation 
than he intended to suppress available evidence from the court 

It will be seen that quite early in the case the plaintiff through his 
witness Sitanta Kumar Bagchi had committed himself to a list of at least 
ten persons said to have been present at the evening cremation {Vol 2, p 444, 
ll 13-15, p. 446, U 20-23 and p 455, ll 12-15), which he would not have 
■ done, if he was out to make a false case Of these, only three were dead, 
namely, Shamapada Haidar, Satis Chandra Roy and Kishori Mohan Biswas 
(ibid, p 444, ll 15-17) Of the remaming seven, the plaintiff had cited Sanjib 
Chandra Lahiri, but did not call him, he had also cited Fakir Chandra Roy 
by a petition filed on the 26th February, 1931 (not printed), but this witness 
was got hold of by the defence to give a statement to a Magistrate on the 
19th September, 1932 (Ex Z (364), Vol II, pp 268-269), and thereafter to give 
•evidence on commission on their behalf on the 16th October, 1932 (Vol 3, 
pp 1-15), which by the way illustrates the forces at work the plaintifi had 
to contend with He is also said to have cited Ram Das (Railway Guard), 
whose full name Sitanta Kumar Bagchi was unable to give (Vol 2, p 446, 
.1 28), but who, according to Mr Chandhun, is the same, man as Mohini 
-Bhattacherjee examined in the Defamation Case Among the rest, the witness 
himself was one, and the other three were Sashi Bhushan Bhattacherjee, Bijoy 
•Chakravarti and Satis Babu (Clerk, Gymkhana, Darjeeling), the first named 
being also mentioned by Jatindra Chandra Chakravarty (Vol 10, p 419, 
ll 23-24), but neither of these persons appears to have been cited or called 
by the plaintiff This clearly shows that the, plaintiff was not going to conceal 
any names merely because he was not in a position to produce the witnesses, 
even his last cremation witness, Manmatha Nath Chowdhury, P W 986, 

named two persons who were not exammed 

1 

It should be clear now that when the learned judge, referring to the 
witnesses of the evening procession, said that he did not ■ propose to give 
their evidence in detail, it was not because of any fear that their evidence would 
not stand the test of scrutiny It is wholly wrong to say, as Mr Chaudhuri 
wanted to do, that he merely numbered the witnesses and did not weigh 
them The learned judge believed them, and I hold that he had good 
-reasons for doing so, but for the purpose of proving the mere fact of the 
procession, it would probably have been quite enough for the plaintifi to 
rely on the evidence of Padmini Mohon Neogy alone, coupled with that of 
the Maitra group and the other evidence given in support of death at dusk 


SEQUEL TO EVENING PROCESSION 

1 t 

Death at dusk and an evening procession starting thereafter at about 
9 pm: from “Step Aside” being thus established, the next question to be 
considered is one relatmg to the sequel to that procession 

Was the body cremated? 

Given these two facts, and given also the admitted fact of a morning 
cremation, the answer to this question ought not to present any difficulty 
To my mind it must follow almost with logical certainty that the evenmg 
cremation proved mfructuous, whether the body taken out in 'the morning 
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was or was not tlie same as had been carried to the cremation ground the 
previous evening If it was, the body must have been taken back to “Step 
A.side” m the course of the night, but it is agreed that this is not the case 
of either side 'the only other alternative must, therefore, be that the next 
mommg’s cremation was earned out witli another body, howsoever it might 
have been procured As to this, admittedly there is no affirmative evidence 
on the plaintiff’s side that it was not the body of the second Kumar, but 
there is positive testimony of the defendants to the contrar}' 


SUPPOSED BIPROBABIUTY OF SUBSTITUTED BODY 
INVOLVED IN PLAINTIFF'S STORY 

Mr Chaudhuri’s argument is that because the plaintiff’s case of deatli at 
dusk and an evening procession, coupled witli the admitted cremation the 
next morning, thus involves as a necessary consequence such an extreme 
improbability, amounting almost to an impossibihtj*, as that of the defendants 
having been able to obtain another body overnight for the morning cremation, 
the whole of the plaintiff’s story must be rejected on this very ground 

I am not at all sure that this is not arguing in a circle The impro- 
bability IS undoubtedly there, but it is occasioned only by tlie plaintiff’s 
admission of the morning cremation, and the very fact that he is prepared 
to face it by making this admission is by itself a circumstance whidi in my 
opinion tells very strongly in his favour If the plaintiff’s case was not true, 
IS it at all probable that he should have taken upon himself this unnecessary- 
burden by admitting tlie morning cremation? It should be emphasised that 
a morning cremation with a substituted body is no part of his substantive 
case, and he does not rely on it for the purpose of proving the failure of 
the evening attempt, which in fact he seeks to establish by direct and 
independent evidence of the happenings at the sasan it should only serve 
to confirm the truthful character of such evidence that it entirely harmonises 
With the conclusion which otherwise follows from the verj fact of two succes- 
sive funerals purporting to be of the same person 


PLAINTIFF’S ADMISSION OF MORNING CREMATION 
WHAT IT MEANS 

As I have indicated before, the admitted existence of the morning 
cremation is certainly a factor which cannot be left out in coming to a 
decision on the plaintiff’s case of an evening cremation, but it only implies 
that if the morning cremation really related to the body of the second Kumar, 
then and then only would it destroy the plaintiff’s evidence as to tlie evening 
cremation I do not agree with Mr Chaudhuri tliat the mere admission of 
the plaintiff that there was a morning cremation is a fact going directly 
against tlie possibility of his case , on the other band, as I hai e tried to show, 
this onij goes to strengthen and confirm it To saj that the morning 
cremation must be considered along with the eiening cremation to come to a 
conclusion can mean no more than tins that the evidence m support of the 
one must be weighed against that regarding tlie other, not tliat there is anj 
initial presumption in faiour of the defendants’ story of a morning cremation, 
nhich must necessarily stand, if not rebutted bj positive evidence on the 
plaintiff’s side showing that the body then taken out w'as not that of the 
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Kumar To all visible appearances the morning cremation no doubt purported 
to be that of the Kumar, and was generall}' understood to be so, in other 
words, it was "apparently real”, as JMh- Chaudhuri put it, but it does not 
follow ipso facto that what had the appearance of reality must have been 
the reality, merely because the plaintiff is unable to give affirmative evidence 
that it was not in fact real The plaintiff in my opinion will have fully dis- 
charged the onus of proof that lies on him, by showing that the Kumar's body 
was taken out for cremation in the evenmg, but could not be cremated, and 
once this is proved, it should be for the defendants to displace it by positive 
evidence on their side In other words, the true position as it stakes me is 
that if the defendants can satisfy the "court by their evidence about the 
crfemation of the real Kumar m the morning, then and then only will they have 
negatived the case of the plaintiff Mr Chaudhuri says, yon cannot first find 
the evening cremation and then displace the morning cremation by it, but by 
parity of reasoning, you cannot first find the morning cremation or assume 
it to be a fact and on that ground seek^to destroy the evenmg cremation In 
point of fact, the learned judge, as was only to be expected of him, has dealt 
with the defendants’ evidence of the morning cremation on its own merits, 
as if death at dusk or the failure of the evenmg cremation had not been 
found at all (Vol 18, p 377, ll 23-28) The fallacy in Mr Chaudhuri’s 
argument lies m the assumption that what the plaintiff admits to be only 
"apparently real” is an admission of the reality itself, and that, the 
"apparently real” must be taken as real, unless the party admitting it proves 
or explains why it should not be accepted as such 

' /' 


NOT AN INTEGRAL PART OF PLAINTIFF’S CASE 

f 

Mr Chaudhuri tried to put his proposition m a simple form thus "if 
3 'ou say that the body taken out m the morning was the body of the Kumar, 
and do not give evidence that it was not the body of the Kumar, my 
evidence remains”, but such a conclusion is doubly wrong-first, because of 
the wrong premises on which it is based, for, the plaintiff has never said that 
the Kumar’s body was taken out in the morning, and secondly, because ft 
assumes a morning cremation with another body as an mtegral part of the 
plaintiff’s case the burden of proving which lies on him 

Mr Chaudhuri evidently set great store by this particular argument which 
he was never tired of repeatmg before us, but a httle exammation will show 
that it jietrays a confusion of ideas What are the respective cases , of the 
parties in the pleadings’ In the plamt there is no reference whatever to 
any morning cremation iin paragraph 2 where the Darjeeling part of hi§ 
case IS set out, the plaintiff merely avers that he (meanmg the second Kumar) 
was taken for dead and earned to the cremation ground, on the night of the 
8th May, but that owing to severe rain and storm the persons who carried 
the body ran away from the sa^an, leaving it there, and that as on returning 
later, they missed the body and were unable to find it out, thej' went away 
without cremating it (Vol 1, p 120) In answer to this, the defendants 
assert in paragraph 14 of their wntten statement that the Kumar having 
died at about midnight, it was not possible to make necessary arrangements 
for his cremation at night, and that the next morning his body was taken 
out in procession and duly cremated [ibtd, p 174) In this state of the 
pleadings, it seems to be quite plain that all that the plaintiff has to do is to 
prove the fact of an attempted cremation in the evening which turned out 
infructuous, while the defendants on their part are called upon to establish 
15 
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the morning cremation alleged by them, which means tlieir proving not only 
that a funeral procession left "Step Aside” in the mornmg, but that it left 
with the body of the second Kumar which was afteruards cremated in due 
course 

It IS .a fact that at the trial the plaintiff led evidence to show that there 
was a cremation procession from "Step Aside” in the iiioniiug, but all that 
was said about the body which was taken along in it was that it purported 
to be that of the second Kumar, not that it was his,— tlie first witness to 
speak to this, if I am not mistaken, being Jadu Lai MuUick, PW 113 
(Vol 5, pp 97-98), and then Swann Onkarananda, P W 603 (Fof 8, pp 93-100) 
among otliers All this evidence, therefore, amounts to no more than an 
admission of the fact of a niommg cremation it was definitely not an 
admission that it related to the bod 3 of the real Kumar 


ONUS ON DEFENDANTS 

A party to a suit is undoubtedly entitled to take advantage of an 
admission made by his opponent, but it is elementary law that he may do 
so only to the extent to whicli it goes It follows accordingly that bj^ reason 
of the evidence given on the plaintiff’s side, the defendants m proving their 
substantive case in answer to his are merely relieved of the burden of 
adducing evidence of their own regarding the factum of the mommg 
cremation The burden of proving that the body was that of the Kumar will 
still be on them, and in my opinion they cannot hold themselves discharged 
from it merel 3 ' because the plaintiff is not m a position to establish affirma- 
tively the negative of tlieir case The plaintiff’s evidence cannot be taken 
even as going near the fact of the Kumar’s body having been taken out for 
the morning cremation, for it not only stops short of this, but definitely pomts 
contian-wise 

Supposing the plaintiff proved the evening cremation and its failure, and 
no further, and no evidence was given on either side regardmg tlie morning 
cremation, would his case about the non-cremation of the Kumar fail’ 
Assuredl 3 not How, then, could it be argued, merely because tlie plaintiff 
gave some evidence of a mommg cremation, that the burden was shifted on 
to him to prove that the body taken out for that cremation was not that 
of the second Kumar? 

Under s 104 of the Indian Evidence Act, it might be said tliat if there 
were any other facts wliicli were necessary to be proved in order to establish 
the evening cremation or its abortive sequel, the onus of proving such facts 
would be on tlie plaintiff, but to my mmd it is not possible to contend with 
any semblance of reason that a morning funeral with a substituted bod 3 ’ is 
pell a fact As I have already pointed out more than once, this is not a 
part of the plaintiff’s substantive case as set out in his plaint, and e^en 
tliough he has led eiidence about a morning cremation, he does not rely on 
it at all to establish the case he has made, whicli he in fact proves by other 
eMdence regarding the incidents which happened at tlie cremation ground 
on the night of tlie 8th Ma 3 


DEFENCE ARGUJ.IENT A PIECE OF SOPHISTRY 

With all respect, the whole of Mr Chaudhun’s argument is a pece of 
finely wrought sophistri which fails to cariy' conviction His next proposition 



PLAINTIFF’S STORY TOO FANTASTIC FOR INVENTION 111 


lie thus formulates “if you keep the two cremations in separate compart- 
ments and contrast the one version with the other, you will have to decide 
on the preponderance of probability”, ' and he proceeds to say that on this 
question of probability, if the two cases are evenly balanced, the court shodld 
decide in favour of the defendants Bat it seems to me that the question 
really reduces itself to one of balancing the evidence on the one side against 
that on the other, in which probability is no doubt an element to be takefn 
into account On the other hand, the very improbability of the plaintiff’s 
story,— indeed too fantastic for invention,— may be regarded as a factor telling 
strongly in its favour 


probabilities considered 

An important circumstance which it is impossible to overlook in this 
connection is that this story in its essential features— that of ram and storm 
dispersing the attendants m all directions and their missing the body upon 
their return to the spot where they had left it, as also of its subsequent 
rescue by a party of sadhus— did not take its rise for the first time for the 
purposes of the suit, or* only upon- the advent of the plaintiff at ' Jaidebpur 
even if the plaintiff’s evidence of rumours to this effect having been current 
from after the return of the Kumar’s party from Darjeeling be discarded, the 
defendants cannot deny that there was such a rumour in 1917, as shown by 
Rani Satyabhama’s letter to the Maharajadhiraj of Burdwan dated the 
3rd September of that year (Esc 2(33), Vol 11, p 175)— not that the pre- 
valence of a rumour is evidence of the truth of its contents, or that the 
rumour establishes the truth of the plaintiff’s case The fact remains that the 
defendants are unable to give a satisfactory explanation of the origin of this 
rumour of 1917, beyond making a suggestion that it was the offspnng of the 
disordeied imagination of Akhoy Roy (Beptn Khansama, Vol 14, p 494, U 3-S, 
and Rai Saheb fogendra Nath Baneijee, Vol 15, p 444, I 35— p 445, I 3) 
it IS not shown that the plaintiff or any possible fore-runners of his had had 
anything to do with it Supposing, however, m favour of the defendants that 
this rumour furnished a background for the manufacture of the story with 
which the plaintifi came to court, the plaintiff, if his story was false, would 
still require for its support a fortuitous concourse of circumstances which it is 
difiicult to imagine one could secure by sheer chance, — one, for instance, being 
the existence of two sasans in use at the time in question, the new with a 
shed over it, but the old with none. 

If probabilities are to be taken into account, these are facts which cannot 
be altogether eliminated But be that as it may, it should not be forgotten 
that this is an appeal, and the burden of showing that the judgment appealed 
' from IS wrong lies upon the appellant, and to quote the words used by 
Lord Buckmaster in delivenng the judgment of the Judicial Committee in 
Natiakiskoie Mandaf u Upendra Ktshore Mandal, {1921) 26 CWN 322, sc, 
35 CL J 116, “if all he can show is mcely balanced calculations which lead 
to the equal possibility of the judgment on either the one side or the other 
being right, he has not succeeded ” 

t « * 

PLAINTIFF’S EVIDENCE AS TO MISSING OF BODY 
/ 

The plambff’s evidence regarding the events which' happened at the 
cremation ground on the night of the 8th May resulting m the return of the 
funeral party without burning the body may be now briefly referred to the 
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learned judge has given a very correct and succint summary of it [Vol 18,. 
p 366, II 4-19) It IS not to be supposed for a moment that this evidence, 
if accepted, will carry the plaintifi,the whole way on the Darjeeling part of 
his case, for the failure of the evening cremation would not necessarily show 
that the body which was taken to the sasan was still alive Even if life had 
not been extinct at the time the body was missed, it might still have perished 
thereafter, though it had escaped the funeral pyre as the learned judge 
himself puts it, the fact that the body was left at the sasan during the ram and 
storm land disappeared is no proof that it was alive [thid, p 394, ll 10-12) 

The disappearance of the body from the cremation ground is, however, a 
fact which has to be first established, and to this end, as stated above, the 
plaintiff has adduced substantive evidence which has now to be considered 

The body of direct evidence on the pomt comes from at least half a dozen 
witnesses, whose names have been already given andi who all deposed in 
court with one exception, namely, Sitanta Kumar Bagchi, examined on 
commission more than a year before the commencement of the trial {Vol 2, 
p 433) The learned judge having seen and heard the witnesses has definitely 
accepted their testimony (Vol 18, p 376, I 19), though, as he says, the account 
they give, however consistent, sounds like a tale (ibid, p 366, I 20), which 
shows that he examined the evidence on the footing that the story was of a 
most unusual character He has also fully taken into account all the facts 
and circumstances which the defendants urged as tending to discredit the 
story 

It should be difficult, therefore, to interfere with the finding arrived at by 
the trial court mainly on verbal testimony given in court, unless on a' full 
consideration of all the matenal, it is shown to be “clearly wrong”, to use 
the language of the Judicial Committee in Pti Ahsanullah Shah v Ptr Zmiddin 
Shah, (1937) 41 CWN 624 

It does not in my opinion detract from the weight of that finding that the 
learned judge has not specifically discussed the evidence, of each of the 
witnesses, as Mr Chaudhun says he should have done This ^as hardly 
necessary, seeing that the testimony they gave was consistent and not 
contradictory in any material particular, and was assailed on certain common 
grounds each of which the learned judge considered at , length 


SITANTA KUMAR BAGCHI 

To take first the evidence of Sitanta Kumar Bagchi, he was the earliest 
witness of the plaintiff regarding the evening cremation, examined on 
commission on the 26th and 27th June, 1932 (Vol 2, pp 433-467), and leaving 
aside discrepancies on non-essential points which seem to me only to confirm 
the truthfulness of his testimony, the story he gives corresponds in substantial 
details to the evidence of the other witnesses who deposed in court 

He was employed as a probationer at the Darjeeling Head Post Office m 
May, 1909 and was putting up in the Postal Mesfe which was near the Post 
Office, along with 6 or 7 other postal employees whose names he gives (ibid, 
p 441, ll 25-33) He heard the news of the second- Kumar’s deatli at the Mall 
at about 8-30 p m from one of his fellow-boarders who reported that a gentle- 
man had come to their Mess to ask for men to carry the dead body to the sasaii 
He did not remember who gave him the news (tbid, p 444, ll 8-29), but appa- 
rently he got it from one Aswim Kumar Sen, P W 672 (Vol 8, pp 423-425), 
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■who, it may be adSed, says he saw the mommg procession the nest day near 
one Kartik Babu’s clock shop on his way back from Jalapahar where he had 
gone the previous evening On an invitation to dinner at the house of the Palace 
Superintendent of the Raja of Dighapatia Mr Chaudhun is wrong in saying 
‘that Aswim Kumar Sen is not mentioned by the witness he is in fact one 
of the 16 postal clerks whom he names (Vol 2, p 440, I 28) On getting 
the news the witness hastened back to his quarters, had his meal, and then 
at about 9 or 9-15 p m , proceeded to “Step Aside” with two of his fnends 
They met the procession as it was emerging from the house, and accompanied 
it to the cremation ground It had started raining on the way, but the ram 
became heavier and was attended with storm after the procession reached the 
sasan They waited there for half an hour, but unable tb bear the ram any 
longer, ran away for shelter which they found in a small tin shed more than 
a mile off, leaving the bOdy at the spot where they had put it down More 
than half amongst them left for their homes, but those that remained 
returned to the cremation ground after the lapse Of ovfer an hour when the 
rains had abated a little They were looking out for a suitable place for the 
funeral pyre, when a cry was raised that the body of the Kumar had dis- 
appeared A thorough search was made with the help of lanterns, but the 
body could hot be found, and the witness with his mess-mates and several 
others came back home^ heavily drenched m the ram (tbtd, pp 433-437) 

The cross-exammation was first directed to show that he was not employed 
at the Post Office at the time, but he remamefi wholly unshaken (ibid, 
pp 440-441) It was then sought to fix him regarding time, apparently in 
yiew of PaWni Mohon Neogy’s statement which he is said to have given in 
the Defamation Case ,to the effedt that the funeral procession had left “Step 
Aside” shortly after 7-30 P M (Pol 8, p 251, ll 5-7) He was asked how long 
it took to go from the Postal Mess to “Step Aside” and from "Step Aside” to 
the cremation ground {Vol 2, p 442, I 23— p 443, I 5), or when he got back 
to his mess (ibid, p 460, U 12-15). Questions were also put to him about the 
men whom, he had seep in the procession, and he gave 10 names which he 
could remember (ibid, p 455, U 12-16), — sl point I have already dealt with 
Some inconsequential questions ^ere also asked as to whether the dead body 
was tied to the bier or not, or there was any bedding on it, or whether the 
dead body was wrapped up with the bedding, or the bedding was on one side 
and the body on the other (ibid, p 447, M, 24-34), the object presumably being 
to test him by what Ram Sing Subha is supposed to have said in the 
Defamation Case {Vol 11, p 77, ll 1-24^ 


SUPPOSED NEW CASE REGARDING 

The witness, again, was cross-examined about the cremation ground, which 
he said was situated below Chandmari and on the Tista and at the end of the 
Victona Falls, whicli sprang out from Kagjhora {Vol 2, p 436, ll 2-4) 
Mr Chaudhun made a great point that in cross-examination he stated that 
there was no fixed place for cremation at all, ,but that cremations used to 
be held wherever water was available from the waterfall (ibid, p 451, ll 18-19 
and 30-31) This, it was suggested, was a new and a false case which the 
plaintifi was making through the witness for finding some ostensible ground 
why the cremation party should not have gone to the new sasan, which had 
already been in use since August 1907, with a shed over it where they could 
easily have found shelter against the mclemencies of the weather It was said 
that the first case made by the plaintiff was that there was no shed in either 
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cremation, ground, so that there would be* no particular , reason for prefernng 
the new to the old sasan, which was m fact much nearer, but that, as this 
case was demolished by the defendants proving that there was a shelter, as 
also a covered pyre, at the new sasan, the plaintiff had to find some other 
excuse for avoiding this ground, and this he did through Sitanta Kumai* 
Bagchi 

It will be seen, in the first place, that the supposed new case imputed to 
the witness was not made by him m examination-in-clnef, but elicited in 
cross-examination Secondly, he was the first witness on the plaintiff’s side ' 
regarding the evening cremation, and there was no Question of the plaintiff 
mal-ing any case about the cremation ground at an earlier stage The only 
basis for Mr Chaudhun’s suggestion seems to be a statement m cross- 
examination by the defendants’ earhest witness of the morning cremation, 
Shyamadas Banerjee, examined on commission more than a year before 
Sitanta Kumar Bagchi, which is supposed to give an indication of the plain- 
tiff’s case, and was to this effect “This is not true that in the month of 
May, 1909 there was neither any tin shed at that place, nor was there any 
spring’’ {Vol 1, p 260, ll 3-5) It is not at all clear that the question to 
which this was an answer was not directed merely to elicit from the witness 
somethmg which might show the existence of a sasan where there was no 
shed in May, 1909, the shed at the old site having been dismantled some time 
after May, 1907 (Ex 204, Vol I, p 112) Barlier in his cross-examination he 
had stated “Before the month of May, 1909, two years or' one year or some 
months before — I had seen the said tin sheds for the first time" (Vol 1, 
p 259, ll 3-5) The sasan at the new site not having come into use before 
August 1907, and the shed on this site having been still under cdnstruction 
in July of that year (Ex 203, Vol I, p 115, ll 23-24), this answer might well 
have been taken to refer to the old site, and the later question put ac'cordingly 
Thirdly, there will have been no point in the plaintiff trying to deny the 
existence of the new sasan, or of the shelter there in May, 1909 Fourthly, it 
will be seen that the proceedings of the Darjeeling Hindu Burning and Burial 
Grounds Committee which show the dismantling of the old dilapidated shed 
and its re-erection on a new site with the same materials as far as possible, 
were produced by the defendants m March, 1933 through their witness 
R N Banerjee (Vol 3, p 109, I 32— p 112, I 8), examined on commission 
long after Sitanta Kumar Bagchi, who could not, therefore, be making a new 
case in anticipation of this evidence 

R N Banerjee, it may be observed, gave his evidence in direct negation 
of the records he produced (Vol 3, p 108, ll 11-22) 

"Q—Eo you remember if there was or was not any shed in the 
cremation ground? 

A —There was a shed there which I saw in 1905 or 1906 and which I 
observed when I went to cremate the remains of Rai Bahadur Das, 
a medical practitioner at Darjeeling 

(DW 411, Anuplal Goswami, also gave the year of death of 
Rai Bahadur Das as 1905 or 1906 (Fol 17, p 315, ll 24-25)) 

Q —Was that shed m existence in the year 1909 when you went to 
cremate the dead body of the 'second Kumar ? 

A —It was exactly the same as when I first saw it in 1905 or 1906 

j2— Is the present cremation ground the same as where the body of 
the Kumar was taken for cremation? 

A —The grounds are the same, the place is the same, but it has been 
improved bej'ond recognition ’’ 
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A MEANINGI/ESS THEORY 


The present suggestion that Sitanta Kumar Bagchi was making a new 
case regarding the ciematioii ground was not put to the witness himself, and 
it IS clearly an after-thought for which there is no foundation His evidence 
does not in fact bear the interpretation whicli Mr Chaudhuri seeks to put on 
it to support his meaningless theory It merely shows that there was no fixed 
site for tlie funeral pyre, or chtta, as it is called in Bengali there was only 
a small patch of flat or level ground, 6 or 7 cubits square, which he noticed 
{Vol 2, p 451, ll 13-15), but cremations were not confined to this spot 
other sites might be selected accordmg to convenience where water was 

available This is also what later witnesses of the plaintiff say 

« 

Bisweswai Mukheijee, P W 944 (m cross-examination) “There was no 
marked site or an3dhing, people chose whatever spot they found convenient" 
(Vol 10, p 397, ll 23-24), Jattndra CImtdia Chakravarh, PW 947 “At the 
sasan there was no fixed spot for the pyre " (Vol 10, p 420, I 10, see also 
ibid, p ,422, ll 12-14 for further confirmation of the evidence) , Manmatha 
Nath Chowdlmiy, P W 986 “In the old sasan there was no marked site for 
pyres" (Vol 11, p 283, I 1) By sasan would naturally be meant the whole 
of the surrounding area, and not merely the square plot, as is made clear by 
Sitanta Kumar Bagchi himself (Vol 2, p 452, ll 4-14) 

In my opmion, there was no change of case at all made by the plaintiff 
by this evidence, as suggested by Mr Chaudhuri, m view of the defendants 
disclosing the existence of a sasan with a shelter at a new site which could 
no longer be denied the existence of such a sasan was not in fact put to 
the witness Moreover, the plaintiff does not rely on this evidence at all as 
an explanation why the cremation party did not proceed to the new 
cremation ground 


QUESTION OF ROUTE 


Mr Chaudhuri next calls attention to Sitanta Kumar Bagchi’s evidence 
regarding the route followed by the evening procession, which he says points 
to the 'Thom Road route, and not that by the Commercial Row and Lloyd 
Road The key to the route is said to he in the location of the old Cutchery 
Building which was below “Balen Villa”, the residence of Mahendra Nath 
Banerjee, the Senior Government Pleader, where defendants’ witnesses R N 
Banerjee' and Geeta Devi were both staying This is admitted (vide Knon 
Chandia Mustafi, Vol 10, p 384, ll 15-19) It may be pomted out that the 
onl} importance of the route is m connection with the morning procession 
in which Geeta Devi is supposed to have seen R N Banerjee, as it passed 
along the road in front of Balen Villa, winch would estabhsh the participation 
of this witness in the cremation that day [Vol 3, p 160, ll 21-26, p 164, 
ll 12-13 and p 166, ll 5-8) Sitanta Kumar Bagchi, however, had nothing to 
do ivitli the morning procession In any case, it cannot be supposed that he 
was being cross-examined about the route of the evening procession in order 
to elicit from him in anticipation a likely confirmation of the moramg route 
which Geeta Devi would be afterwards speaking to, though it was not known 
at the time what the plaintiff’s case regarding the route was or was going 
to be 
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Sitanta Kumar Bagchi was asked 


“S— what route did jou go to the cremation ground coming out 
from the “Step Aside"? 

A — ^We reached the cremation ground by passing along the Chowrasta, 
Market, Chandman, Sanitarium- (I/J), Kagjhora" 

[Yol 2, p 448, II 18-21) 


This IS perfectly ambiguous Karlier, he had been asked what route should 
be followed if one had to pass the Postal Mess, going from "Step Aside’,’ to 
the cremation ground, and he said there were many routes, and the one 
by the Postal Mess would be a circuitous one (ibid, p 442, ll 25-28) Later, 
he said that one could go to the cremation ground, crossing one side of the 
Mall and passing by the side of the Observatory Hill {ibtd, p 443, ll 6-7), 
but this again is quite indefinite Asked, howeier, as to where the crowd 
In the procession increased, he mentioned the Old Cutchery Building as one 
of the places where this happened {ibid, p 449, ll 21-23), which might 
suggest the Thorn Road route, but it need not, because people might join 
on the other route from the Cutchery Building which was only about 50 j'ards 
from the junction of Lloyd Road and Cart Road or from Chak Bazar, as 
the defendants elicited from PW 941, Kiron Chandra Mnstafi in cross- 
examination [Vol 10, p 384, ll 21-23) He also mentioned Chandman and 
the L J Sanitarium, but it is nobody’s case that the procession passed by 
Uiese two places In any view, his statement might be no more than mistaken 
recollection on his part due to his idea of several persons having jomed 
the procession from the Old Cutchery Building (Vol 2, p 449, ll 28-29) 
Be that as it may, tins part of the evidence certanily does not establish that 
the witness was deposing falsely 


Another comment made by Mr Chaudhuri is that Sitanta Kumar Bagchi 
gives a story materially different from that of later witnesses m so far as 
they say that the cremation party set out searchmg for a site for the pyre 
on reaching the sasan, while he sajs that they were looking for a site on 
77 shelter after the rams had abated {Vol 2, p 436, 

34-35) Obviouslj, however, there is no inconsistency here, as the witness 
nowhere states that they did not look for a site on their arrival at the 
cremation ground 


It IS not necessary to examine the evidence, of this witness any further 
* f responsible Government officer in the grade of Rs 140/- a month 
at the time he was deposing (»bid, p 466, I 4), and a recipient of gold 
® certificates as a reward for Field Service rendered 

during the 

ffist Great War {tbtd, p 433, ll 25-30) he is not shown to be a partisan 
witness at all In my opinion, Mr Chaudhuri has wholly failed to point 
out any discrepancies or improbabilities, inherent or otherwise in his 

ToitT r; ” "> “7 S 

tesSny ^ accepting his 


OTHER WITNESSES OF EVENING CREMATION 


witnesses of the evening cremation, as alreadv 
ated, they uere all examined in court, and the learned judge had the 
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opportunity of observing tlieir demeanour m the box, and m my opinion, 
the appellate court should not, in the absence of strong and convincing 
grounds, disregard the view expressed by the trial court as to the credibility 
of their evidence I hold that no such grounds have been established 
before us 


KIRON CHANDRA MUSTAFI 

t ‘ 

Kiron Chandra Mustafi, PW 941 (Vol 10, pp 383-386), is a retired 
tea-planter who lived at DarjeeUng for 34 years, having been Assistant 
Manager of Bloomfield Tea Estate from' 1900 to 1928, this being a garden 
situated about a mile frotn the railway station on the way to Ghoom [ibid, 
p 383, U 1-20 and p 385, ll 13-15) He accompanied the evening process- 
ion, that being his only visit to the Darjeeling sasan, which, if only on 
this ground, he might be well expected to remember (ibid, p 383, 11 21-22) 
Mr Chaudhuri ridicules him as a “chance processionist”, who as a Kayastha 
would have no business to attend a Brahmin’s funeral, forgetting that such 
a test would disqualify many of his own witnesses of the morning cremation, 
and IS in fact repudiated by some of them Ebs evidence is that he went, 
because people were bemg called and a sufficient number had not gone 
(ibid, p 383, ll 24-28), on which point there was no cross-examination He 
gives the route as that- by the Commercial Row, though he is not sure 
about it (ibid, p. 383, ll 34-36) He speaks to the ram and storm, and to 
Ills , running away for shelter with six or seven others to a shed near a 
slaughter-house where they waited for about an hour or so till the ram had 
abated {ibid, p 384, ll 1-6) The shelter was a quarter of a mile o8 (ibid, 
p 384, I 40) On returning to the sasan they missed the body, but he 

came away after a few minutes, as he had a long way to go (ibid, p 384, 

ll 10-11) ,Soiiie 15 people remamed there when he left (ibid, p 385,1 11) 
A point made by Mr Chaudhuri was that he did not ask subsequently 

•whether the body had been found (ibid, p 385, I 12), but he made a 

significant statement that he heard the body had been , cremated (ibid, 
p 385, I 26), and in re-examination he made it clearer by saying “I thought 
that the same body had been found and cremated” (ibid, p 386, 1 10) 
Apparently, the staging qf the mornmg procession did not fail to produce 
the desired result 


BISWESWAR MUKHERJEE 

I 

The next witness is Bisweswar Mukherjee, P W 944 (Vol 10, pp 394* 
399), who was m service in the Deputy Commissioner’s Ofiice at Darjeeling 
from 1899 to 1907, and then at Kurseong at the office of the Joint Magistrate 
from 1907 to 1914 (ibid, p 394, U 15-18) He speaks about a feast at 
Kurseong on a Sunday, fbllowing the siadh of the Raja of Kakina He 
went up to Darjeeling the previous evening to bring down a musical party 
to Kurseong for the occasion the next day from the Hindu Public Hall 
Amusement Club (ibid, p 394, ll 38-40) At the Club he heard about the 
death of the Kumar of Bhowal, and at the request of Sanjib Eahiri whom 
he met there, agreed to go to the cremation Sanjib Babu and he actually 
put their shoulders to the bier on and off on the way He also mentions 
the Commercial Row route (ibid, p 395, ll 1-20) He did not wait long at 
the sasan, but came away after putting down the body there, partly because 
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he had to return to Kurseong the next morning and parth because tlie 
weather was threatenmg (ibid, p 395, 11 24-26) The following mommg 
he went back to Kurseong with a large number of people from^ Darjeehng, 
among whom he mentions R N Banerjee (ibid, p 395, ll 33-37) He sa5s 
he had been to tlie old sasati once in 1901 or 1902 when there was a shed 
there in a dilapidated condition, but he found none “on the present occasion 
(ibid, p 396, U 8-10) There is nothing in the cross-examination which 
affects the evidence Mr Chaudhun, as usual, calls him .a chance mtness,. 
but the KnkiTia siadh is admitted, and Ins connection with tlie Amusement 
Club, of which he was Assistant Secretary while he was at Darjeeling, is 
again a fact which could not be, and was not, disputed in cross-examination 
If this was false evidence, the witness might easily have stayed on at the 
sasan much longer than he did if onli to lend point to Mr Chaudhnn’s. 
suggestion as to the plaintiff’s craving for "corroboration’s crafty aid’’ 


JATINDRA CHANDRA CHAKRAVARTI 

As for the next witness, Jatmdra Chandra Cliakravarti, P W 94T 
{Vol 10, pp 418-424), he is a man of Solaghar m the district of Dacca, 
where the husband of defendants’ witness Jagat Mohmi Dasi is also supposed 
to have had his liome, Rajani Kanta Chakravarti being tlie name she gi\es 
of her husband (Vol 1, p 281, 11 12-13 and p 284, ll 34-35) The witness- 
was at Darjeeling from 1904 to 1933, and was staying at tlie house of his- 
sister’s husband Rajkumar Kusari, since deceased, his sister bemg Susila 
Sundari Devi, now an old lady of over 60 years, who and whose son 
Sailendra Kumar Kushan have botli given evidence to corroborate his story 
as PW 1016 (Vol 11, pp 516-521) and PW 1140 (Vol 11, pp 329-333),. 
respect! velj In 1909 the witness was employed in tlie Muniapal OfBce at 
Darjeeling, and he remembers having seen tlie second Kumar there on tliree 
or four occasions during the latter’s visit in that year (Vol 10, p 418, I 3T 
—p 419, I 15) He heard the news of the Kumar’s death at about 7 or 
7-30 PM, and at the suggestion of his sister’s husband went over to "Step 
Aside” with liis elder brother Basanta Chakravarti (since dead), to assist 
in the cremation He found there several persons whom he knew, among 
whom he remembers Anukul Chatter jee, Sasi Bhusan Bhattacharjee and 
Fakir Chandra Roj, — the last two names, it will be remembered, having" 
been mentioned by Sitanta Kumar Bagchi along with others (ibid, p 419, 
ll 22-24) He also met Sitanta Kumar Bagchi in the procession (ibid, p 419, 
I 36), which he says went by tlie Commercial Row route He speaks to 
severe storm and ram breaking out within a few minutes of their arrival 
at the sasan, in consequence of which five or six of them, including his- 
brotlier, Anukul Chatterjee and Sanjib Dahiri, ran up and "took shelter in 
a slaughter-house above,” which had a shed (ibid, p 420, ll 6-lS) They 
waited there for about an hour, and then went back to the sasan, onh to 
find a number of persons running about with lanterns, looking for tlie dead 
bod} which was said to have disappeared They joined in the search, but 
after 10 or 15 minutes they came away drenched in the ram, but several' 
people staved on (ibid, p 420, 11 15-24) Next dav he was due to go to 
Kurseong for the Kakina siad/i, bat was unable to do so, as he was suffering 
from the effects of his experience overnight In the afternoon he heard 
that the Kumar’s body had been cremated, which appeared to be strange, 
but he tliought the body had been recovered bv tliose who had remained 
behind (ibid, p 420, ll 25-30) He denies tliat Jagat Mohini is the wife of 
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Rajam Kanta Chakravarti of Solaghar, -whom he knew, as he was his family 
priest {tbtd, p 421, ll S-15) 

The evidence of the witness is challenged, first, because he did 

not enquire the next day how the body had disappeared, but he 

explains that he did not do so, as he knew this to be a fact (ibid, 

p 421, I 29) When he found the corpse gone, he was of course “dumb- 

founded with surprise" [ibid, p 421, I 42) Secondly, his reaction on 
hearing about the cremation of the body the next day is said to be 
“extraordinary”, but he states quite frankly that he thought that the body 
had been recovered after he had -come away from the sasan, and did not 
tViiTik it necessary to make any further enquiry (tbtd; p 422, ll 7-10) There 
was in fact no further enquiry to make, as the Kumar’s own people left the 
station the very next day Another comment made against this witness is 
that he said he took shelter in a slaughter-house, but this would be incorrect, 
only if he meant the new slaughter-house, which, however, he did not do, 
and it IS not even suggested in cross-examination that he did, the cross- 
examination being solely on the point how many minutes’ ascent the shelter 
was from the sasan (tbtd, p 424, ll 8-10) The question of the slaughter- 
house which IS supposed to destroy the evidence not only of this witness, 
but also of the next witness Chandra Singh, PW 968 (Vol 11, pp 84-94) f 
and on which Mr Chaudhun has laid considerable stress, will have to be 
considered more fully later on 


CHANDRA SINGH , 

Chandra Singh is a hillman, who, as the learned judge indicates, gives 
his story of the happenings at the sasan in graphic detail (Vol 18, p 366, 
ll 17-18) He is a Government pensioner, who was Record Keeper in the 
Deputy Commissioner’s ofiice at Darjeeling, and has an income of Rs 5,000/- 
to Rs 6,000/- per year from landed properties, for which he pays Rs 600/- 
as land revenue (Vol 11, p 84, ll 11-16 and p 94, ll 1-7) In 1909 he was 
attached to the Kalimpong Khas Mahal office, but came to Darjeeling towards 
the end of Apnl in the course of his official duties, and was staying at his 
house in Bhutia Bustee, which is some distance below “Step Aside” down 
Rangit Road (tbtd, p 85, ll 1-13) He got the news of the Kumar’s death 
from two Bengalee Babus of the Engineer’s office between 7-30 and 8 pm at 
or near the gate of “Wigwam”, and went over with them to “Step Aside” 
which was close by, as they asked him to go (ibici, p 85, ll 33-40) He got 
to the upper storey by the sloping path, and saw there a dead body in a 
small room lymg on the floor, covered with a white sheet (ibid, p 86, ll 1-9) 
He identified the room as Room No 5 where Ram Sing Subha had also seen 
the body The witness accompanied the funeral procession to the sasan, 
passing along the Commercial Row route (ibid, p 86, ll 26-38) They went 
to the old sasan and not to the new, as he says the party carrying the body 
were “dead tired” and the road to the new, sasan was “very bad” (ibid, p 87, 
ll 1-4) Setting down the body on a small plot here, they started looking 
out for a suitable site for the pyre when it began to ram very heavily They 
got wet and ran for shelter, and some 10 or 15 of them found it in the 
slaughter-house which they had passed on their way to the burning ground 
(tbid, p 87, ll 6-12) After the rain stopped, they got back to the sasan and' 
saw a number of people with lanterns lookmg out for the dead body “Where 
IS the dead bodj ? Where is the dead body’” they cried (ibid, ll 16-19) He 
got frightened, as supposing the dead man had come to life and returned 
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•and touched him, it would mean his having to stay on the spot for 13 days 
(ibtd, p 87, ll 19-21),— a queer explanation, as it would strike us, but not so 
perhaps for a hiUma-n with his quaint beheis/and superstitions about the 
supernatural He hurried back home, purified himself by a bath and went 
to bed Next day he got up very late with a chill He had been to the sasan 
before this in 1902 to cremate his aunt when there was an old shed there 
{tbid, p 87, ll '28-30) The mam reason why his evidence is sought to be 
discredited is his reference to the slaughter-house, and also because he said 
that Morganstein’s house "Rosary” did not exist there in 1909 {tbtd, p 88, 
ll 1-3) The suggestion is that he was procured by Upen Bose, who is said 
to be a relation of Digendra Ghose (ibid, p 93, ll 32-39), the latter being 
presumably the same man who was President of the Bhowal , Taluqdar and 
Proja Samiti (Vol 18, p 108, ll 27-80) It is not clear, however, why or 
how the witness, quite a respectable person, in no way connected with the 
plaintiff, should or could have produced a story in such circumstantial 
■detail out of his imagination 


MANMATHA NATH CHOWDHDRY 

The last witness is Manmatha Nath Chowdhury, P W 986 {Vol ll, 
pp 276-283), sole proprietor of the Darjeeling Motor Service, q'uite a big 
concern dealing in the sale and hire of motor vehicles, paying annually 
nearly Rs 2,000/- as motor tax and enjojung the patronage of Government 
One of his brothers is in the Impenal Service posted at the Alipore Test 
House He came to Darjeeling in 1899 to take up service in the Planters’ 
Club where he was drawing Rs 210/- per month when he left it in 1924 to 
join the motor business, and has been residing there ever smce (ibid, p 276f 
ll 11-26) News of the second Kumar’s death was received by him at 
about 7-30 p m so far as he remembers, through a telephonic message from 
Sanjib Dahiri who asked him to cdme over for cremation (ibid, p 276, 
ll 29-32 and p 280, ll 18-19) During the hearing we obtained from the 
office of the Post Master General, Bengal and Assam, a list showing the 
telephonic connections on the Darjeeling Exchange m 1909, which was marked 
by consent as an exhibit in this court, E-x P M B B (1), on the 26th June, 
1939, and it shows that there were only five connections of which one was at 
the Planters’ Club, the other four being one at the Gymkhana Club, one at 
the Deputy Commissioner’s office, and two at the Maharajadhiraj Bahadur of 
Burdwan’s house "Rose Bank” The witness was one of a set of joung men 
at Darjeeling who considered it their duty to volunteer their services at 
cremations, the sons of Mahendra Nath Banerjee including R N Banerjee 
being admittedly in this group (ibid, p 276, ll 33-34 and p 282, ll 16-19) 
This naturally made him a frequent visitor to the sasan, and Mr Chaudhun 
tauntingly described him as "the hero of a thousand cremations”, because he 
said that he had cremated "some 2000 or 4000 bodies” (ibid, p ‘282, ll 4-5), 
which counsel chose to take literally, forgetting that this was no more than 
the familiar waj of a Bengalee for saying that he had taken part in innumerable 
cremations From the account which the witness gave of the two sasans, 
Mr Chaudhun went the length of suggesting that he could never have 'gone 
to the Kumar’s cremation, as if after admitting having taken part in so manj 
cremations, he was likely to blunder in his description of mere phj'sical 
features The fatal mistake he made is supposed to he in his statement 
"It IS difficult to say if the new and old sasans are on the same level— but the 
new sasan might be slightly higher” (tbid, p 279, ll 21-23) Earlier in his 
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evidence he stated as follows — "We took the body to the old sasan In those 
days it was difiScult to go to the new sasan at night as one had to get down 
into a jhoia and then to get up to the other side (witness shows by hts hand 
descent and ascent down and up the stdes of a jhoia)” [tbtd, p 277, U 16-19) 
All this was in his examination-in-chief, and not a word was put to him in 
cross-examination to suggest anything to the contrary Not to be able to state 
the relative levels of the two sasans is no indication of false evidence even 
Manimohan Sen Gupta, P W 960, who was Assistant Secretary of the Hindu 
Burial and Burning Grounds Committee at the time, and who admittedly made 
the plan of the new sasan in 1907 for sanction to the proposed constructions 
(Eic 202, Map No 2, Book of Maps] and knew the topography of the place 
well, giving evidence before this witness, said “I can’t say whether the 
old sasan is relatively lower than the new sasan", though he added that "to 
go to the new sasan by (the old) Sudhir Kumari Road one goes continuously 
downliill” (Vol 11, p 37, ll 7-9) The witness stated quite correctly that the 
old Sudhir Kumari Road along which they took the corpse was a difficult 
road, and at points two people could not go abreast (ibid, p 277, ll 21-22), 
and further said that the new Sudhir Kumari Road did not exist in 1909 
(ibid, p 279, ll 5-7), a fact which the defendants could not deny He did not 
remember having seen any shed in the old sasan (ibid, p 283, ll 2-3) He 
found it difficult to say when the new sasan came into use (ibid, p 281, ll 39-40), 
but his evidence is that dead bodies would be cremated in the old sasan until 
the new Sudhir Kuman Road was made, though the new sasan would be 
occasionally used during the day, as happened in the case of Mahendra Nath 
Banerjee, Government Pleader (ibid, p 279, ll 8-14), his first visit to the new 
sasan being on, that occasion (ibid, p 281, ll 40-41) The witness gives the 
same story as the others regarding the evening procession from "Step Aside’* 
which he joined at the Giowrasta Junction, and accompanied along the 
Commercial Row route He did not stop long at the sasan, but came away 
within a few mmutes of his arnval, as many other people were there and his 
presence was inot necessary (ibid, p 280, ll 22-24) he was going to the 
Kakina siad/iiithe next morning (ibidj p 278, I 7) It had started rammg 
when hergot to the sasattj and he encountered heavy rain on his way back a 
little below Morganstein’s garden, which compelled him to take shelter in 
a shed there for half or three quarters of an hour (ibid, p 277, ll 31-33) , 
It was probably a wall’s shed (ibid, p 281, ll 22-23), and was situated near 
the site of the present slaughter-house, which, however, did not exist there 
then, though probably there was a slaughter-house below (ibid, p 277, ll 34-38) 
He heard the next day about the missing of the dead body .during the night, 
and also about another cremation the following morning (ibid, p 278, ll 30-39) 
In his examination-in-chief he gives the information that there was a rain- 
gauge in the gardens of the Planters’ Club, and that a record used to be kept 
here of rainfall and temperature ' The record is not forthcommg, but the 
witness speaks of a visit of two Bengalee gentlemen to the Club about 2 or 3 
j ears before he left his senuce there, who are said to have taken away one of 
the 'rainfall registers from the Secretary Mr Trim (wrongly printed as 
Mr Turn), vhich they did not return so far as the witness knew (ibid, p 279, 
ll 24-38) The Secretary is said to have initialled a particular page m the 
book which was pointed out to him by the persons who called for it, and who 
took it an ay after giving a receipt for the same (ibid, p 283, ll 9-10), which 
it IS said was p^eser^'ed but has not been produced Reading the evidence of 
tlie nitness as a whole, I am unable to say that it bears any such obvious 
marks of falsehood tliat it must be rejected 
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In judging the oral testimonj of these witnesses, I do not think it would 
be right to exact meticulous accuracy in regard to details, nor will it do to 
attach undue importance to small discrepancies between witness and witness, 
but legitimate allowance must be made for lapse of time, seeing that they are 
■speaking from lecollection nearly 25 years old and if this is done, I see no 
reason whatever why the story they relate should not be accepted as sub- 
stantially true, however strange it may appear to be 

GENERAL ATTACK ON THE EVIDENCE 

The defendants have, however, urged certain considerations of a general 
character as tending to falsify the whole of this body of evidence, which it 
will be now necessary to examine 

They first emphasise the improbabilities of the story, and then say that 
in point of fact there were no huts or sheds, much less a slaughter-house, 
where any of tlie cremation party could have found shelter, nor was there 
any ram or storm that night 


ALLEGED IMPROBABILITIES OF THE STORY 

As regards the improbabilities, it is first said that it would be “unnatural" 
and “grossly inhuman" to leave the body in the ram and run away for 
ilielter But supposing for a momen,t that the processionists were overtaken 
by a sudden burst of heavy ram and storm at the old sasan, what should 
have been the correct conduct on their part which would not lay them open 
to a charge of ' 'unnaturalness” or “gross inhumanity”? Should they still 
have run about hither and thither with the charpoy over their shoulders, or 
carried it to a shelter which they did not yet know where to find, or should 
they have left somebody at the spot to keep vigil over the body till the others 
returned? Would there be any point m their doing so? None of them had 
the gift of prophetic vision to have been able to foresee the danger to be 
guarded against, and the dead did not require the same protection from the 
weather as the living So long, therefore, as no disrespect to the “deceased" 
was intended, and so long as there was no question of abandoning the "dead” 
body to its fate, one fails to see eitlier improbability or impropriety in the 
conduct of those who ran away, expecting to return as soon as the ram 
held off 


The evidence does not show that the cremation party all left the body 
simultaneously if any of them, therefore, were to be held to blame, it could 
be only those who were the last to leave, and it is not shown who they 
were Sitanta Kumar Bagchi says “When I found 2 or 4 persons going 
upwards, I with my 3 friends began to run upwards" (Vol 2, p 458, U IQ-ll) 
His idea was that all those who had gone to the cremation ground left it 
I do not think anyone stayed there" (ibid, 11 I6~I7), but tins does not imply 
that they all left together Kiron Chandra Mnstafi says “7 or 8 of us came 
away among others” {Vol 10, p 384, ll 3-4), and then in cross-examination 
I cannot say if all ran away from the sasan or if any remained / I did not 
enquire if any member of the family remained when I ran for shelter, 
some people were on the sasan still, but I saw some people also leaving the 
sasan, but I cannot say if any did not leave at all” (ibid, p 384, ll 35-40) 
On returning from the shelter, he did not ask who had remained m the 
saso/i {ibid, p 385 ll 8-9) Jatindra Chandra Chakravarti speaks only of 
5 or 6 people including himself running up and taking shelter m a slaughter- 
house (I ol 10, p 420, ll 11-12) Chandra Smgh says “I ran for shelter— 
and running and falling and stumbling, I had no time to see if any stayed 
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on at flie sasan” [Vol 11, 90, ll 25-27), and lie speaks of "some 10 or 

15 people only” who sought shelter including himself (lind, p 87, ll Tl-12) 
Mr Chaudhuri’s objection, therefore, seems to be utterly pomtless 


OLD F5 NEW SASAN 

I 

It is next asked why the cremation party should have gone to the old 
sasan, and not to the new, specially as the weather was threatening, and 
admittedly they had with them Sanjib Chandra Lahin, Assistant Secretary 
of the Hindu Burning and Burial Grounds Committee, who might have been 
expected to guide them to the new sasan where there was a proper shelter 
The answer is— the night was dark {Sitanta Kumar Bagcln, Vol 2, p 447, 

I 29), the old sasan was nearer, the new one was more than a furlong away 
and the road to it was difficult with a jhora mterceptmg it, and it had 
already started raining, so that even if the new sasan was their objective, 
they could not avoid being thoroughly drenched before they got there The 
very condition of the weather which it is suggested should have taken them 
to the sheltered sasan might have been the reason for detammg them at the 
other place, without a shed as it was 

It iS now admitted before us on both sicies that 'the new sasan came into 
use in August, 1907, but the new Sudhir Eumari Road which gave easy access 
to It was not constructed until some time in 1912 The plaintiff’s evidence 
is that the old sasan would, however, still be in rise, and though the defendants 
attempted to prove the contrary, in my opinion, the attempt has failed, as 
will be shown presently It is also now admitted that there was no shed in 
the 'old sasan m 1909, but there was one at the new, constructed partly with 
the materials of the old' after it had been dismantled The learned judge 
has given a fairly correct summary of the proceedings of the Hindu Burning 
and Burial Grounds Committee which really establish these admitted facts 
beyond the possibility of dispute (VoT 18, p 370, I 27— p 371, I 26) 

I 1 ' 

It IS significant, however, that at the tnal defendants would not admit 
at first either the existence of two cremation grounds or the fact that there 
was no shed standing at the old' sasan m 1909 (see plaintiff’s petition of the 
22nd December, 1934, Vol 11, p 296, para 4) Their suggestion at the earlier 
stage of the case apparently was that there was only one cremation ground 
and that provided with a shelter, so that this 'fact alone would be enough to 
destroy the plamtiff’s story ^ If the evening processionists carried the body 
to such a place for cremation, there would obviously be no, occasion for any 
of them to run away even in ram and storm, and if the body was not left 
unattended, it could not possibly have disappeared 


CHARGE OF, "BIAS” AGAINST THE JUDGE 

Such a case could not, however, be supported for a moment in the light 
of the facts disclosed by the defendants’ own documents, particularly the 
proceedings of the Hindu Burning and Burial Grounds Committee referred to 
above, which, as stated, they produced through their witness R N Banerjee 
Lest perhaps it might reflect on their unwavering regard for truth and for 
nothing but the truth which Mr Chaudhun claimed for his clients, he 
indignantly repudiated the suggestion that this was their case at any stage 
He went the length of accusing the learned 'judge of "bias”, because of his 
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saying that “a most determined attempt was made by the defendants up to a 
stage to show that the new sasan had alwa 5 's been the sasan, and the shed 
that stood there in Maj, 1909 had always been there” {Vol 18, p 370, ll 12~I4) 

In order to see where the truth lies, one has, however, only to read the 
evidence of defendants’ own witness B- N Banerjee already quoted (Vol 3, 
p 108, ll 11-22), which was to the effect that the sasan he saw in 1909 when 
he went to cremate the dead body of the second Kumar was the very same 
sasan he had seen in 1905, shed and all, — evidence, be it noted, as I have 
already pointed out, given in direct contradiction to the records which he 
himself produced Here was a member of the English Bar speaking, and 
speakmg with no halting accents, and I cannot help remarking that 
Mr Chaudhuri might well have reserved his indignation for his own witness 
rather than for the trial judge * 


NO CHANGE OF CASE ON PI/AINTIFF’S SIDE 

On the plaintiff’s side it will be seen there was no change of case at all 
made regarding the cremation ground His case all along was that the sasan 
to which the body was taken in the evening had no shed in it at the time, 
and he was never concerned to dispute the fact that there was a shelter at 
the new sasan His earliest witness Sitanta Kumar Bagchi definitely stated 
that there was no shelter (Vol 2, p 436, ll 14-lS), and in cross-examination 
he also indicated that the cremation ground was a kutcha, and not a pucca 
or brick-built one (ibid, p 451, ll 6-7) There was no suggestion in cross- 
examination that there was a newly-built sasan with a pucca shelter It does 
not appear that the defendants’ commission witnesses like Shyamadas Banerjee 
or Rajendra, Nath Sett or Bijoy Krishna Mukherjee or Mohendra Nath 
Banerjee or any of the others who speak about the cremation ground, hinted 
at the existence of two sasans, one old and abandoned, and the other recent 
and in use It may be that there was no cross-exammation of any of these 
witnesses from the plamtiff’s side to suggest the existence of the old sasan as 
distinguished from the new, but this is easily accounted for by the fact that a 
case of two sasans had not yet been made by the defendants A brief reference 
to the evidence of some of these witnesses may be given — 

(1) Shyamadas Banerjee (FoZ 1) 

(p 258, ll 26-27) "There was a pucca tm shed at that time in 
the cremation ground at Darjeeling where the Kumar’s dead bodjr 
was burnt ” 

(p 259, ll 3-5) (in cioss-examinaiion) "Before the month of May, 
1909, 2 years or 1 year or some months before— I had seen the said 
tm shed for the first time ” 

(p 260, ll 3-5) “This is not true that in the month of May, 1909, 
there was neither any tin shed at that place nor was there any 
spring ” 

(2) Rajendra Nath Srix (Vol l) 

(p 302, I 31) "There was a tm shed in the cremation ground ” 

(3) Bijoy Krishra Mukhcrjec (Vol 1) 

(p 315, I IS) "There was something like a shed ” 

(p 320, 1 42 — p 321, I 1) “The tin shed was perhaps at a distance 
of 5/6 cubib from the pyre ” 
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(4) Mohendra Nath Bancrjee (Vol 1) 

' ip 324, ll 39-40) "Sometimes on the hill-side, sometimes within 
something of the nature of a tin shed ” 

{p 329, ll 1-2) "I distinctly remember that I saw that shed of which 
I have already said, at that time on the 'cremation ground ” 

If I ‘am not mistaken, the first suggestion of a new sasan, which was a 
regular sasan, close to the place where the second Knmar’s body is said to 
have been taken in the evening, was made in a definite form to plaintiff’s 
witness Bisweswar' Mukherjee, P.W 944 

"Q —Did you know then that ,there was then a new sasan called Hindu 
Cremation Ground ? 

A —No 

1 ' 

I did not go to the sasan after 1909 I did not know then that 
■ ' quite close 'to nt was a ‘regular ^susan.' On all occasions I went 
to the sasan, I went to Ihc'one I went to in 1909 

1 " I 

Q —And there was no other ? 

■ ' A —No” {Vol 10, p 397, ll 14-21) 

I • < 

The witness, it will be remembered, was employed 'in the Deputy Com- 
missioner’s pffice at Darjeelmg only up to 1907 when he was transferred to 
Kurseong, and was not likely, therefore, to kpow about the re-construction of 
the sasan at, the new site which commenced only in the latter half of that 
year i - j . , , ^ 

' ‘ 1 j 11 

The nest witness of the evening cremation,, on the plaintiff’s side was 
Jatindra Chandra Chakravarti, E W ,947, {Vol 10, j>p 418-424),, but not a 
word was put to him m cross-examination about, there bemg a new sasan 


' DEFENDANTS’ CASE OF A SINGDE SASAN • 

' , 

' ' ‘It might be interesting, to point but here that an attempt was made to 
elicit from an earlier witness of the plaintiff Madhusudan Mukherjee, P W 807 
^^^’^IS), on the strength of a supposed previous statement of his, 
mat there was onljf one cremation ground for the Hindus down the 
Kagjhora The ofiginal’of this statement' which appears to have been recorded 
in July, 1921 by a Deputy Magistrate at Patna in connection with the Lmdsay 
enquiry, -was forwarded by the District Magistrate, Patna, to the Collector 
AA time, as can be seen from, the correspondence printed at 

fp , 21(^212 of the Appendix volume, but only a copy was put to the witness 
when he was under examination on the 1 1th August, ,1934,. without any evidence 
how ,or from, whom the copy,, was procured In November,' 1935 Rai Bahadur 
basanka Coomar Ghosh was writing to enquire if the original could be traced 
Distnct Magistrate at Patna, but it was not forthcommg 
[iDta, p 213) The witness did not remember if he made the statement nor 
was he prepared to deny it {Vol 9, p 317, I 35), but the genuineness of the 
copy seems to me to be more than doubtful, and the document is certainly 
wi<^ess, however, admitted having said in 'answer to a 
Shorn" cremation ground for the Hindus down the 

5 ^ ^ As I read it, the .object 

of t le cross-examination was not to obtam a denial, but only a confirmation 
16 
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of Ins previous statement, showmg tliat the defendants had not yet abandoned 
their case of a single cremation ground of course with a pucca shelter on it, 

- "V I 

PI/AINTIFF’S EVIDENCE OF TWO ^SASANS , 

While the plaintiff had still several of his witnesses to come and depose 
about' the evening cremation, he put into the box Mom Mohan Sen Gupta, 
P W 960, (Fol 11, pp 35-39), who gave definite evidence regardmg the 
existence of the two sasavs He was Assistant Secretary of the Hindu Bunal 
and Burning Grounds Committee before Sanjib Chandra Eahiri, and as I have 
alreadj pointed out, he prepared the plan which had, to be submitted to the 
Darjeeling Municipality for sanction to the proposed re-construction of the 
sasan at the new site (E-x 202, Map No 2 m the Book of Maps) This shows 
quite distmctlj the position of the "existing” and of the "proposed” flats 
^nd sheds for cremation His evidence is fullj ■ borne out by the records 
of the Committee He sajs that in 1907 the shed at the old site was in a 
dilapidated state and that its materials were utilised in makmg the new shed 
[Vol 11, p 35, I 38— p 36, I 2) He corroborates other witnesses of the 
plaintiff that in the old sasan there was no fixed pucca spot for cremation 
(Ibid, p 36, I 16), and proves the existence of a j/ioia between the old 
^nd the new sasan (ibid, p 36, ll 32-36) He also makes it clear that 
there jijas no communication from the old sasan to the new' and the depths 
between the two were "sheer” at places (ibid, p 38, ll 6-7) He was at 
Darjeeling from 1904 to 1908 as an Estimator ’ in the '^Superintending 
Engineer’s office, P W D , and says that the first person to be cremated 
at the new sasan after 'its construction was his mother who died in 
August, 1907 (ibid, p 37, ll 13-14), a fact which the defendants accept and 
IS corroborated by D W 411, Anuplal Goswami (Vol 17, p 03, ll 30-33) 
After this, according to him, the new sasan was used so long as he was 
at Darjeeling (Vol 11, p 38, ll 20-21), but as he explains in re-examination, 
there was still no bar to anybody going to the old sasan and using it for 
cremation (ibid, p 39, ll 22-23) 

It IS not necessary to refer to all the other witnesses of the plaintiff who 
speak about two sasans suffice it to ate only a few — 

(1) Dhanjit, PW 966 {Vol 11, p 61, ll 37-40) ' ' ' 

^ I 

"There are two crematmg places at Darjeeling— it is two places, 
one roofed over, and the ^other not, close to each other” , 

(2) /Ram Sing Subha, PW 967, speaking of the morning cremation 
(7oI 11, p 67,^11 4-6) 

"The cremation ground we went t6 was the new cremation ground, 
not to- the old cremation ground 'At that time there was no 
pucca p}’re‘ on the new cremation ground” (This last is a fact 
corroborated b}’^ the records 'of 'the, Burning Grounds Committee, 
which shows that the p 5 re shed was erected somewhere about 
June, 1909 [Ex Z (129), ’Vo) f,' p 141, 1 16) ) 

(3) Chandra Singh (Pol H, p 86, ll 38-39) 

"There are two burning grounds at Darjeeling” 

As to whether the old sasan was still in use after the new one nas 
completed in August, 1907, though without the pjre shed and without a 
proper approach, as is the plaintiff’s case, the evidence is overwhelming on 
ins side Mr Chaudhuri sajs that none of the plaintiff’s witnesses gaie any 
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specific instance of any body being burnt in the old sasan after the new 
had come into existence, but this is an inaccurate statement Sitanta Kumar 
Bagclii at least gives one such instance he went to this sasan in December, 
1908, to cremate a son of Harendra Kumar Sen, a postal clerk {Vol 2, p 443, 
ll 18-25) 

Learned counsel also calls attention to a statement made by Basanta 
Kumar Mukherjee, P W 823, one of the plaintiff’s witnesses of the morning 
cremation, to the effect that the old sasan was "m an abandoned condition” 
{Vol 9, p 384, ll 13-15), but this was said in exanunation-m-chief and cannot 
imply that no one could or would go to the old sasan for cremation The 
statement of Madhusudan Mukherjee, P W 807 {Vol 9, p 318, ll 10-15), 
on which, again, he relies, has been already dealt with It is equally futile 
lor Mr Chaudhuri to refer, to the evidence of Mom Mohan Sen Gupta, 
P W 960, who, as pointed out before, clearly states in re-examination that 
after the new sasan came into existence, there was no bar to the use of the 
old one {Vol 11, p 39, ll 22-23) Another witness of the plaintiff, Kazi 
Samsuddin Ahmed, PW 1137, on whom also counsel relies clearly gives 
him no support, for he states quite plainly “I cannot say if there is now 
any bar to burning dead body on the old cremation ground”, adding that 
"liillmen still bury their dead bodies at any place of the cremation ground 
they like” {Vol 11, p 303, ll 19-21), which certainly does not show that 
Hindus were prevented from burning dead bodies there 


OLD SASAN STILL IN USD IN 1909 

On the other hand, there is a large body of evidence on the plaintiff’s 
side (partly referred to already) showing that both sasans were used simul- 
taneously Thus, to recall only a few of the witnesses, Durga Prasad Baishy, 

P W 964, says "There are two sasans at Darjeeling— one is to the north 
of the other and some distance off Bodies are cremated at both places” 
{Vol JI, p 54, ll 2-4) Manmatha Nath Chowdhury, P W 986, again, speak- 
ing about his personal expenence, states that until the new Sudhir Kumari 
Road was made he would cremate dead bodies in the old sasan {tbtd, p 279, 
ll 8-10), his first visit to the new sasan being, as he says, in 1911 or 1912 on 
the occasion of the death of Mahendra Nath Banerjee (ibid, P 281, ll 40-42), / 
which according to R N Banerjee took place on the 21st August, 1911 {Vol 3, 
p 107, ll 1-2) 

Apart from all this, there is the evidence, as the learned judge points out 
{Vol 18, p 372, ll 31-34), of one of the defendants’ own witnesses, Sarada 
Prasad Bhattacharjee, D W 402, retired Head Mohurir of the Burdwan Raj 
Estate at Darjeeling, who says "I first went to Darjeeling sasan 27 or 
28 3'ears ago in 1315 or 1316 B S ” (which would correspond to 1908-1909), 
{Vol 17, p 215, ll 39-40) he was referring to the old sasan and not to the 
new, as tlie new Sudhir Kumari Road had not yet been made (ibid, p 216, 
ll 1-3), and as he also explained to the court {ibtd, p 216, I 14) In his 
examination-in-cliief he said "There was an old sasan after the new sasan 
was made”, and then added, "upon that the old sasan was closed” (ibid, 
p 208, 11 31-32) In cross-examination he repeated the statement that the 
old sasoH ceased to be used after the new sasan was made, but had to admit 
at once that tins was only his guess and he had no personal knowledge on 
the point (ibid, p 218, ll 3-5) 
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On the defendants’ side, there are two witnesses on whose evidence 
Mr ChaudhuTi strongly relies, Frederick I/ofts, D W 13 {Vol 12, pp 401-408), 
and Janies Emil Morgenstern, D W 398 (Vol 17, pp 127-133) Eofts, a 
retired Staff Sergeant, joined the service of the Darjeeling Municipality as 
Market Superintendent in April, 1907, and became Superintendent of 
Conservancy in November, 1908, which post he held till he retired in 1915 
(Vol 12, pp 401, ll 10-17) As Conservancy Superintendent it was his dutj 
to inspect burial grounds within the Municipalit}'- (ibid, p 401, ll 21-24) He 
knew the Hindu cremation grounds, both old and new, and saw the new one 
some months after he had joined as Market Superintendent (ibid, p 402, 
ll 36-37) 

<<Q_When jon saw the new cremation ground, after that, where used 
the bodies of Hindus to be burnt? 

A —On the pyre which the Engineer had made 

Q — Was the old cremation ground m use in that time ^ 

A —No 

Q —Why ? 

A — Because the Vice-Chairman told me the old burning ground was not 
to be used any more and to inform the man m charge — the dome — 
that there be no more cremation there” (ibtd, p 403, ll 3-11) 

It IS rather curious that if the Municipality wanted to close the old burning 
ground, it should not have followed the statutory provision of giving public 
notice of its intention to do so, an^i then after hearing objections, affixing 
on a conspicuous part of the ground itself a notification for its closure, as 
required by s 256 of the Bengal Municipal Act, 1884, which had been made 
applicable to Darjeeling bj Bengal Act I of 1900 The defendants have given 
no evidence to show that any sudi procedure was followed, and I refuse to 
believe that the municipal authoiities should ha\e been content merel} to 
give instructions to the dome in charge, through their Consenmnej 
Supemiteiident Apart from this, it is not at all clear what means the 
witness had of knowing if cremations were not actually going on at the old 
sasan after the new one had come into use In cross-examination he admits 
that he had seen very few cases of ,death, and was speaking from memorv 
(ibid, p 404, ll 11-14) 


TUTORED EVIDENCE FOR THE DEFENCE FREDERICK LOFTS 

A reference to other parts of liis evidence will at once show that Ins 
memorj for certain things was onh’ too good He remembeis, for instance, 
liaving "taken Ins hat off” to the second Kumar the first daj he met linn 
,nt the entrance of the glazed verandah in "Step Aside”, he remembers the 
Kumar’s "nodding back to him” and his saMiig, “if anything is required, 
kindl} inform me” (ibid, p 401, I 33— p 402, I 2) He remembers meeting 
him again another day at the entrance of the house, this time in Jodhpur 
breeches, and asking, "Is eierj thing right?”, and being told in replj, “All 
right” (ibid, ll 6-8) Still another daj he remembers seeing him mounted 
on a brown waler near his gate and ivishing him “Good Morning”, and 
then both riding up together to the top of the Rangit Road (ibid, p 402, 
U 12-15) His recollection does not stop here he met the Kumar also at 
billiards at Jones’ saloon, plai mg with Balen Banerjee (ibid, p 402, 11 16-19) 
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there was also another young gentleman with them, "of the same build 
as Balen”, whom he had seen over and over again at Balen’s house just above 
the meat market— presumably the Kumar’s fidus Achates Satyendranath 
Banerjee {ibid, p 405, ll 20-23) He even remembers that the first day he 
met the Kumar and his companions at bilhards, they played one game and 
retired {ibid, p 405, ll 37-38) He sat and watched other people play, but 
of course did not remember who played after the Kumar and his partj 
had tlieir game {ibid, p 406, ll 1-3), though he had a "clear recollection” 
—"clearest” — that he and his friend Mr Muccard left the billiards saloon 
before dinner hour, with Mr Dunn just behind them {ibid, p 406, ll 15-18) 
The second day he saw the Kumar and the other two— the same three- 
playing there, he went m and called for a glass of beer— of this he has 
"definite recollection”, and he remembers also "distinctly” that he went 
home just after his glass of beer (tbtd, p 406, ll 24-30) His recollection 
was obviously the clearest on pomts on which he knew contradiction was 
not possible Asked if he wished to say that he had a good memory, he 
very modestly replied "I can remember things, special things, from 
when I was five years of age” {tbid, p 406, ll 6-8), and as he explamed, 
"the death of a Kumar is a special event, and if it gets with {sic) one’s 
mind, one would remember that more ftan any other ordinary event” 
{ibid, p 407, ll 4-5) ' “Anything special in a Kumar saying somethmg in 
English ?” — "He spoke a few words, very few words, and that is the reason 
why I retnember He would not speak long sentences” (ibid, p 407, ll 8-10) 

It would tax the credulity of any court to place the shghtest reliance on 
the testimony of such a witness, and speaking for myself, I have no hesitation 
in holding that it is tutored evidence almost from begmnmg to end 


' JAMES EMIT, MORGENSTERN 

As regards the next witness Morgenstem, he is a son of old Morgenstern 
who had his Vegetable Gardens in the cremation ground area and died on 
the 30th' January, 1935 The witness was a boy of 9)4 years in May, 1909, 
and yet we are asked to believe that he can' give competent evidence regarding 
the use of the sasans about this time It is true that he came to live in this 
area in 1907 when his father built his new house "Emil’s Cot”, and was 
residing there smce, but neither he nor his father had any concern with any 
cremation ground,^ and as he himself says, he never accompanied a Hindu 
funeral procession to the sasan {Vol 17, p 131, ll 29-30) He merely states 
that about a year after he came to this house he saw the new cremation 
ground put in use, but also admits havmg seen the old sasan since coming 
over here, and he adds ' "I cannot recollect how long the old cremation 
ground continued to be used, but I think it was used for a very short time 
afterwards” (ibid, p 128, ll 23-28) He agrees that Hmdu gentlemen who 
used the old cremation ground as well as the new would know better when 

the former ceased to be used as burning ground (ibid, p 132, ll 13-15) It 

is difficult, therefore, to attach any importance to the evidence of this witaess 

He, however, produced a map winch purported to be a "true copy” 
■of a municipal plan of the Vegetable Gardens leased out to his father by 
the Darjeeling Municipality, beanng date 29th July, 1909, which, he says, 
correctly represents the things depicted on it as at that date (ibid, p 127, 
U 29-31), and ^Ir Chaudhun points out that this map does not show the 

old sasan, though it mdicates the site of the new cremation ground by the 

words "pyre shed” The map has not been legally proved the witness says 
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that he found it among Ins father’s papers [thtd, p 127, ll 21-23), and 
professes to recognise the facsimile signature of the Municipal Engineer 
Robertson on it from the signature of this official which he had seen in other 
documents in his possession (ibid, p 127, ll 25-29) It was only marked for 
identification, and will be found among the unexhibited documents in Appendix- 
Volume, p 195 Even if the map is admissible, I do not think any- 
conclusion can be drawn from the mere fact that the site of the old sasan 
IS not depicted in it 

In my opimon, there is nothing whatever in the evidence to show that 
the old sasan was not or could not be in use in May, 1909, merely because 
the new sasan had come into existence in August, 1907, and it is not possible 
to reject the plaintiff’s story of the evening cremation on this ground any 
more than on the ground that the cremation party did not betake themselves 
to the new sasan, equipped as it was -with a proper shelter which promised 
them safe cover against inclement weather 

As I have already indicated, the condition of the weather alone might 
afford a simple and sufficing explanation for stopping short at the old 
cremation ground, even if the new sasan be supposed to have been their 
original destination, but apart from this, there might still be very good 
reason for avoiding tlie new sasan, partly because of the dark night and 
partly because of the difficulty of the approach to it If the plaintiff’s 
evidence of rain and storm is accepted, that would only furnish an additional' 
reason Ram and storm failing, his case will of course wholly fail 


JHORA BETWEEN OLD AND NEW SASAN 

The evidence on the plaintiff’s side is that there was not even a defined 
foot-track from the old to the new sasan at the time, the whole of the way 
between the two was covered with jungle, and the gradient was steep, and 
besides this there was a jhora or a sort of a ravine crossing the path The 
old Sudliir Kuman Road, which was called a road only by courtesy, as 
recorded in the report of the Hindu Burning and Burial Ground Committee, 
Ex Z (134) (Vol I, p 104, ll 25-26), stopped short at the old sasan, and' 
it was not until 1912 that it was improved and continued southwards past 
the new sasan as the new Sudhir Kuman Road, after which the old sasan 
was practically abandoned 

It IS sufficient to give only a few relevant extracts from the plaintiff’s 
evidence on the point — 

(1) P TF 960, Mom Mohan Sen Gupta [Vol ll) 

"The new sasan was 300 to, 400 feet from the old sasan Between 
the two there used to be jungle in my time The Sudhir Kuman 
Road was very narrow, very steep, with steps at points and made 
very uncomfortable going There were no lights in that road in 
my time’’ [p 37, ll 9-12) 

"To the south of the ‘existing flat’ and between that and the 

new flat is shown a jhora — a small jhoia By it water passes 

out in the rainy season The rainy season in Darjeeling is from 

tile end of April to August’’ [p 36, ll 21-24) 

/• 

[In cross-examination) 

"Q— One can ualk from the old sasan to the new? 

A — ^No, except bj the Sudhir Kuman Road 
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Q — ^Wliat would prevent olie ? 

/I —Jungle and slope 

Q — By ‘jungle’ you mean ‘shrub’? 

A —Yes 

Q — By ‘slope’ ypu mean lower— that the new sasan is lower in level ? 

A —There was no commumcation or foot-path— the depths between, 
are Sheer at places I cannot ftell the gradients” {p 37, I 36 — 
p 38, 18) ' 

(2) P W 963, Indra Siting Satn, (Vol II) ^ 

‘‘To the north of that sasan was ^e old sasan and between the 
two a small jhora Between the two >s jungle also, dwarfish hilly 
jungle — about 5 or 6 feet high” {p 50, ll 9-11) 

{In cioss-exammatton) 

‘‘The old sasan is 50 feet from the new sasan as a crow flies, and 
if you go by the road, about 300 feet Between the two runs 
a narrow zigzag road 

To Court I . 

It IS wide enough for' a smgle man to pass Two cannot go 
abreast In the small jhora k little water frickles It is not 
even a foot deep and the depth of the flowing water is an inch 
or half an inch The jhora still exists ” [p Si, ll 915) 

t ’ * 

(3) P W 967, Ram Smg Subha {Vol >11) . 

‘‘Between the two sasans was a jhoia which was across our way 
It was difficult"' crossing with the dead-body at the time I spoke 
of At that time ''the ne"w sasan was not visible from the old 
On the other side of the jhoia as one goes to thb new sasan, 
the land is now better as landslips brought some earth down 
there The jhoia is now narrower ' than it used to be” {p 69, 
ll 14-20) ■ ’ ' ' 

1 i 1 > . 

(4) P W 968, Chandra Singh {Vol II) 

"Road to the new sasan was very bad there was no road but 
foot-path and at a pomt was a slope — one has to descend and 
ascend” {pi >87, ll, 3-4) 

I 1 

{In cioss-evanmiation) 

‘‘In 1909 the way to the new sasan from the old was not even a 
regular track — ^not clear at points either Not ei'en as good as 
a ‘chor bato’ A ‘chor bato] is used as a short-cut by hillmen 
and is generally very steep and verj bad By ‘bad’ I mean 
‘impossible to pass’ ” {p 92, ll 28-32) 

(5) P W 979, Laksmt Chaiid {Vol II) 

“To go to the sasan a new road has been built — this was built 
20 or 22 3'ears ago Before this road was made, dead bodies were 
burnt at the old sasan as well as the'^new, asat was more difficult 
to go to the new sasan than to the old and the road was very 
bad and there was jungle including sasni nettle” {p. 242, 
ll 36-40) 
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(6) P W 983, Santa Btr Singh {Vol II) 

"At first there was the old sasan and the road to it very bad" 
(p 260, ll 21-22) 

(7) PW 986, Manmatha Natli- Cltoiadlnwy (7ol 11) 

"In those days it was difficult to go to the new sasan at night, as 
one had to get down into a jhoja and then to 'get up the other 
side The Sudhir Kumari Road along which we took the 

corpse was difficult road and at points two people could not go 
abreast There was electnc light up to the Butcher bustee, not up 
to the sasan" {p 277, ll 16-19 and ll 21-23) 

"The sides of the jhora on one’s way to the new sasan were 
]ungly" ip 279. I IS) 


(8) P W Kazi Samsuddin Ahmed [on commission) {Pol 11) 

"The Old Sudhir Kumari Road was very narrow Very often in 
some places it would be very inconvenient for two persons to 
proceed together with any dead body by that road In the rainy 
season, it was very inconvenient” [p 301, ll 25-28) 

"There is a streamlet between the old and the new cremation 
ground If one has to go to the new cremation ground via old 
, Sudhir Kumari Road, one would have to go after crossing that 
aforesaid streamlet There was no bridge over that streamlet 
Two sides of the streamlet are high and in the middle there was 
a hollow One would have to go to the new cremation ground on 
descending from the ufiper side and agam on making an ascent 
, Some places of the streamlet were wet, somewhere there was 
6 to 9 inches of water and somewhere it was dry Water was 
not "stained" (sic, would not stand?) anywhere Water would 
flow down from upper surface Water would increase if 
there were raips, and there would be mud, and water would 
flow down in stream gradually Old Sudhir Kumari Road 
has shrubs not only near about the place of the streamlet, but on 
two sides thereof throughout There were plants called shtshnu 
and achhalla (nettle) At present the streamlet has been filled 
up to some extent by landslip from above" lb 302, I 37— 
p 303, I 13) ■ ^ 


This body of evidence practically remains unchallenged, and neither the 
map of the cremation grounds, E« 36 [Map No 1 in the Book of Maps), 
nor the map of Morgenstem’s Vegetable Garden, E* 411 [Map No 3. ibid 

suggestion that there was no jhora 
betnwn the two sasans Morgenstern himself admits that "between 

I described the jhora 

nlil ^ showed the 

position of the jhora in his map at the point marked "W”, saying that 

[ib'td^fl ® streamlet running down this' channel” 


GOOD REASONS FOR AVOIDING NEW SASAN 

counsel lays stress on what is admittedly a fact that the morning 
cremation took place at the new sason, but it was never the plaintifl’s case 
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that this crfemhtion ground was altogether inaccessible, 'Specially during day 
time on the other hand, some of his witnesses quite frankly stated that they 
liad attended day cremations at this site even before the new Sudlnr Kumari 
Road uas made, as, for instance, on the occasion of the death of Mahendra 
Nath Banerjee, the Government Pleader It does not follow tliat there would 
be any improbability in a funeral party choosing the old sasan rather than 
the new for a night cremation, particular!} in the kind of weather which is 
said to have prevailed on the night of tlie .8th May^ . 

Neither can any inference adverse to the plaintiff’s case be drawn from 
the fact that the rescuing sadhus might have crossed the jhora between the 
two sasans 'that very night The plaintiff’s evidence is not that the jhora 
was impassable it might be only a httle streamlet, with.no large volume of 
water flowing through it except probably during ram, but the whole question 
IS whether or not the fact that it was there, coupled v/ith the actual condi- 
tion of the track and the surrounding area, might not be a reasonable enough 
ground to dissuade' a'night cremation party, from going to the old sasan 


SUPPOSED ABSENCE OF HUTS AND SHEDS FOR SHELTER 

I t 

The next question 'to be considered is about the huts or sheds in which 
the evening processionists are said to have found shelter during the rain and 
storm The evidence on the point 'may be bnefly collated for the sake of 
easy reference i , ' > 

(1) SHanta Kumar Bagchi {on commission) (Vol 2) 

Went into a small shelter with tin roofing, no enclosure, but 
bench within it, more than' a mile off from the sasan {p 436, ll 9-13) 
dimensions about 8 or' 10 cubits by 5 or 6 cubits '458, ll 20-21) 
speaks of a segregation camp at a higher level, about 1000 or 1200 
cubits off, but did 'not take shelter in it_as persons suffenng from 
infectious diseases stayed' there {p 456, I 24— p 457, I 8 and p 459, 
ll 17-21) 

{2) PW 941, KnonMustafi [Vol 10) / , „ ^ 

Got, mto, a shed near a slaughter house {p 384, ll 4-5), about a 
quarter of a mile off {ibtd, I 40) no cross-examination regarding 
dimensions or other particulars 

' i I ll 

(3) P IF 947, Jatmdia Chandia Chakravarh [Vol 10) 

Took shelter m "a slaughter house” above the sasan it was a ghar, 
a shed [p 240, ll 12-15) only cross-examination — 10 or 15 minutes’ 
ascent from the sasan {/> 424, II 8-10) 

(4) P W 986, Manmatha Nath ChowdHuiy [Vol 11) 

Left tlie saian within a' few minutes of his arrival, and encounter- 
ing ram on the way back' a httle below Morgenstem’s garden — 
withm the garden itself— took shelter in a shed there (p 277, ll 23-24 
and 31-33) Shed was near present slaughter house in the shed no 
' slaughter used to take place then, but probably there was a slaughter 
house below the present slaughter house did not exist where it is 
non [ibid, ll 34-38) going along the old Sudhir Kuman Road to 
the new sasan, the shed would be to the left, and' a Mahoraedan 
Burial Ground to the right {p 279, 11 17-20) from the sasan to 
the 'shed, going up-hill, it might take 15 to 20 minutes [p 280, 
ll 39-40) it uas the first shelter, as one came from the old sasan 
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DO ofher shelter near about except higher up no further sheltet 
down the sasan to his knowledge it was probably a wall's shelter— 
did not know whether it was Morgenstem’s went up a sort of 
pathway to the shed by the side of a garden shed was open on 
all sides (p 281. II 14.2S) 


NON-EXISTENCE OF NEW SLAUGHTER HOUSE 

It will be seen that none of the witnesses speak of the new slaughter 
house, which, it is in fact admitted by P W 986, Manmatha Nath Chowdhury, 
giving evidence on the 19th December, 1934, did not exist there in May, 1909 
[Vol 11, p 277, ll 37-38} The plamt^, through his witness Kazi Samsuddin 
Ahmed, who was examined on commission on the 26th and 27th December of 
that year, actually proved certain correspondence between the Hindu Burning 
and Burial Grounds Committee and the municipal authorities, showmg that 
the new slaughter house was constructed somewhere about August, 1911 
(see Ex 415, Vol I, p ISO and Ex 416, ibid, p 154, U 31-34) 

To prove the date of its construction, the defendants need not have put 
m, as they did two years later, the official records from the Darjeeling 
Municipality {Ex Z (356) senes, ibtd, pp 464-493) This evidence, however, 
IS useful as showing that there was a slaughter house in tins area before 
the new one came into existence, which had to be demolished only in or 
about June, 1909, on account of a landslip caused by heavy rams in that 
month {Bx Z (356) ibid, p 466, office copy of a lettei fiom the Vice-Chaiiman 
of the MuwctpaUty to the Sanitary Commissioner for Bengal and the Samtaiy 
Engineer, Bengal) The “last heavy rains” in this letter cannot obviously 
refer to the rains of June, 1908, as Mr Chaudhun would like to say m order 
to obliterate all traces of a slaughter bouse in this locality in May, 1909, 
forgetting that his own witness Morgenstern, D W 398, clearly stated that 
in 1909 there was a slaughter house in the northernmost section of the old 
Mahomedan cemetery facing Jail Parade Ground (Pol J7, p 128, ll 13-15), 
and that to get to it, one would walk up the old Sudhir Kumari Road 
through the northernmost patch of his father’s Vegetable Garden and up 
as far as the top-end of the said cemetery and down to Slaughter House 
Road (ibid, p 129, ll 1-4) 

This slaughter house is in fact shown on the map the witness produced 
(Appendix Volume, p 196), bearing date the 29th July, 1909, which alone 
should put a quietus to Mr Chaudhuri’s suggestion that the old slaughter 
house had been pulled down in 1908 

As regards this map, it may be pointed out m passing, that, as already 
stated, it was not admitted in evidence b 3 the trial judge, not having been 
strictly proved, but on the defendants thereupon callmg for the original 
from the Municipality, thej sent in certain blue prints which were said to 
be replicas of the original, and these have been marked as exhibits J E 
1-4 in tins court by order dated the 20th February, 1939 

It appears that proposals for re-building the slaughter house at a new 
site started in the month of June, 1909, as is evident from Ex Z(356) (25) 
(Pol I, p 465), and the Hindu Burning and Burial Grounds Committee were 
consulted in the matter in November, 1909 (sec Ex Z (356) (3), ibid, p 477. 
lead with Ex Z(3S6) ■ (2), ibid, p 473, maigiu, ll 25-31) It further appears 
that some portions of the lands leased out to Morgenstern for the Vegetable 
Gardens were resumed from him by the Municipality for the purpose, in spite 
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of Ills protest {see the Vice-Chaiintan^s notice to Moigenstetn dated the 
I4th July, 1910) Ex Z[3S6) {5), ibid, p 478, and a subsequent lettei to him 
front the Chairman dated the 7th Febitiaiy, 1911, E'x Z{356) {ZO), ibid, p 486) 

Morgenstern indicated the proposed site of the new slaughter house as 
the green plot in his map at the top of the big patch marked “Y” 

Zazi Samsuddin Ahmed, who, as stated above, proved the correspon- 
dence referring to the new slaughter house, said in examination-in-chief that 
so far as he remembered, it was constructed in the j'ear 1907 or 1908 {Vol II, 
p 302, ll 6-4) This was evidentl}- a mistake on Ins part, and not a 
deliberately false statement, as Mr Chaudhun supposes, for the plaintiff was 
not at all concerned to make out the existence of the new slaughter house 
in May, 1909 The learned judge has quite correctly accepted the evidence 
of Manmatha Nath Chowdhuiy on tlie jpoint (Vol 18, p 373, I 7) 

It IS quite clear that the non-existence of the new slaughter house does 

not destroy the evidence of any of the plaintiff’s witnesses of the evening 

cremation Two of them, Kiron Mustafi and Manmatha Nath Chowdhury, 

only speak of going into a shed neat a slaughter house, while two others, 

Jatmdra Chandra Chakravarti and Chandra Singh say that they took shelter 

ill a slaughter house There is nothing in the evidence of any of these 

witnesses to show that the slaughter house they were speaking of was not 

or could not lie the old slaughter house 

* < 

As to whether apart from the slaughter house, there were any huts or 
sheds near about, which might have forded shelter, it is useless to argue 
from Morgenstem’s map that no such huts or sheds existed, or to refer to 
Morgenstem’s evidence that there were no sheds or huts in his father’s 
Vegetable Garden, but only a ' number of glass-houses and conservatones, 
two in the lowest patch and two in the -central patch, which would remain 
open only up to 4 or 5 pm, besides the Municipal Magazine for storage of 
explosives, which was always under lock and key There is nothing to 
show the purpose for which the map had been prepared, and even if it be 
assumed that it was the plan which was forwarded to his father with the 

notice of the 14th July, 1910, showing the area which it was proposed to 

take over from him for the purpose of the new slaughter house (Vol. I, 
p 178), there is hardly any reason why it should show all the small huts 
and sheds in the garden Secondh', Morgenstern himself admitted tliat 
there were servants’ quarters in this area in 1909, by which he meant 
quarters of malts, servants and syces, which according to him were situated 
about 20 or 30 yards north and west of “Emil’s Cot’’ (Vol 17, p 132, ll 27-28), 

and east and south of Sudhir Kuman Road, and were made of corrugated 

sheeting and plain sheeting (ibid, p 133, ll 11-16) Manmatha Nath 
Chowdhury as well as the other witnesses might easily have been referring" 
to one or more of these malts^ sheds 

The fact that none of them sought shelter in the rest house at the 
new sasan, seems to me to be of no consequence whatever In my opinion, 
the learned judge came to a right conclusion on the question of shelters, 
and I hold that there is no substance in the point raised by Mr Chaudhun 


5 AI/LEGED RAIN AND STORM ON THE NIGHT OF THE 8TH 1L\.Y 

It IS necessarj' now to examine the question of rain and storm durmg 
the night of the 8th Mav, which I have indicated as a separate section in 
the Darjeeling chapter There can be no doubt that it constitutes the crux 
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of the plaintifi’s case, as this is supposed to have led to all the untoward 
developments w;hich resulted in the escape of the second Kumar from the 
funeral pyre If the plaintiff’s case is true, it was literally a miraculous 
escape, but the very first circumstance which rendered the miracle possible 
was certainly not of an exceptional character At a place hke Darjeeling, 
the season being the month of May, for the weather to be suddenly assuming 
a violent aspect so as to put people to flight for shelter, is after all not such 
an extraordinary phenomenon as to be unbelievable 


VADUK OF ORAL TESTIMONY 

The question is whether the persons who speak to such weather con- 
ditions having actually prevailed on thaf particular night can be believed 

Oral testimony as to what the weather was like on a given day or at 
a given hour 25 j'ears ago has in it an inherent element of uncertainty, 
which no court can possibly leave out of account “It may be,” as De 
Qumcey observes, “that there is no such thing as forgetting possible to the 
human mind a thousand accidents may and will interpose a veil between 
our present consciousness and the secret mscriptions on the mind accidents 
of the same sort will also rend away this veil but whether veiled or 
unveiled, the inscription remains for ever ” It all depends, however, on 
whether the original inscription was a deeply imprinted image on the tablet 
of memory, or only a fugitive shadow lightly floating away across the surface 
hke a film of mist 

To carry a dead body to the cremation ground in the valleys of 
Darjeeling dunng the dark hours of the mght, and then to miss it, while 
away for a time, driven off the spot by a terrific onset of rain and storm, 
IS an unforgettable experience, and the picture of it m its broad outline is 
not likely to fade away from the mind, though memory may perhaps un- 
consciously add a stroke of light here or a touch of shade there 

This IS a psjchological truth borne out by human experience, and 
should provide a key to a proper appreciation of the oral evidence on 
either side regarding the state of the weather on the 8th May, 1909 


EVIDENCE OF DEFENCE WITNESSES 

Mr Chaudhuri’s complaint is that the learned judge ignores the large 
bodi of evidence on the point coming from the defendants’ witnesses, to 
which he gave the following references — 

D W 7, Bibhabalt Devi {Vol 12, p 205, ll 20-21) 

"On Mondaj we started from Darjeelmg after mid-day On the 
preceding Saturdaj mght there had been no rain or stonn ” 

D TF 380, Satyendra Nath Banerjee {Vol 16. p 430, ll 42-43) 

“On the night of the 8th the weather was fair There was no rain 
or storm that night” ' 

D IF 365, Dr Ashutosh Das Gupta [Vol 16, p 244. ll 30-31) 

“On the night on which the Kumar died the weather w’as good There 
wqs no storm or ram” 
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Shyamadas Banerjee [on commisswn), [Vol i, p 258., ll 1-2) 

"There was no storm or ram in the morning of that day The night 
before that day was also clear ” 

Rajendia Nath Sett [on comimsston) , (Vol I, p 302, ll 27-30) 

“The day on which Kumar’s body was burnt, that was fine weather 
The night before that day was also a fine one If there was anj 
trouble, I would have remembered that If I were wet, then I 
would have remembered it ” 

Mohendia Nath Banerjee [on comimsston), [Vol I, p 324, ll 24-25) 

"The day (9th May) was similar to this, it was very clear and bright 

1 was awake from the evening up to till 1 am at night The 
weatlier was very fine up to then ” 

Kahpada Moitia [on comimsston), [Vol I, p 350, ll 4-5) 

"There was very fair weather on that day (9th May), as fair as today ’’ 
Jagat Mohmt [on commission), [Vol 1, p 283, ll 14-17) 

"The night in which the Kumar died was a very clear night We 
were sitting up with the dead body throughout the whole night The 
next day when the dead body was burnt was a very clear day It 
was a day as clear as this day ’’ 

Anthony Morel [on conimtsston) , [Vol 2, p 369, ll 14-17) 

"The day on which the dead body of the Kumar was burnt was fair 
The day was fair, there were no clouds and no rams The night on 
which the Kumar died was also fair There were no storms and no 
rams ’’ ' 

D W 140, Bepm Behan Be [Vol 14, p 492, ll 36-37) 

"On the night of the Kumar’s death the weather was good There 
was no storm or ram ’’ 

D W 290, Birendra, Chandra Banerjee (Vol 15, p 321, I 17) 

“The weather was Veiy 'fair' on Saturday night *’ 

Calvert [on comimsston), [Vol 2, p 204, I 33— p 205, I 2) 

"Q — ^Do you remember what the weather was like on the night the 
Kumar died? 

A — ^To the best of my recollection it was fine up to the time when 
I went to bed 

2 —Would that be before or ’after the Kumar’s death ? 

A —Some time after the Kumar’s death when I went home— after the 
usual condolences to the members of the family 

Q —You do not know of it having rained that night ? 

A —No ’’ 


NO PARTICULAR REASON EOR REMEMBERING 

On the defendants’ evidence it does not appear that there was an}’’ 
particular circumstance at the time or later to have directed attention to the 
condition of the weather If, as the plaintiff sajs, there were rumours 
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shortly after the Kumar’s supposed death regarding a hitch in the cremation, 
that might perhaps have made it important to remember whether there was 
any storm or rain which could have produced such a consequence, but as we 
know, the story of such rumours is strenuously denied by the defendants So 
far as the Kumar’s own people are concerned, the fact of his death, under 
circumstances of such tragic suddenness as they allege, at a place like 
Darjeeling, far away from his home, may no doubt be supposed to leavd a 
lasting impression on their minds, but is it likely that during the most anxious 
hours they would be passing through on that fateful night, according to their 
story, watching the Kumar in his last gasp, their thoughts would turn to the 
condition of the weather outside rather than to tliat of the patient within? 
The defendants do not suggest that if there was rain or storm that evening, 
there were any incidents in the course of the Kumar’s illness at the time 
which would make them remember the fact none of the inmates of 
"Step Aside” even say that if it had rained, they were not likely to forget 
The statements these witnesses make are no more than a bare denial of the 
plaintiff’s case, and this is m fact carried to the extent of outsiders like 
Shyamadas Banerjee, Rajendra Nath Sett and Tinkan Mukerji, who must 
have been sleeping peacefully in their beds at least up to 1 am, being made 
to say that it was "fine” weather through the whole of that night 


DIFFERENCE IN THE CASE OF PDAINTIFF’S WITNESSES 

On the other hand, the plaintiff’s witnesses who speak of ram and storm, 
not only those who were present at the sasan, but the persons who saw the 
evening procession, have this in their favour that the rain and storm are 
inseparably connected in their minds with one of the strangest events within 
their knowledge or experience The outstanding fact which would indelibly 
impress itself on their memory would be that of a sudden heavy squall as 
being directly responsible for all the extraordinary sequel they witnessed or 
heard of, and no lapse of time could efface their recollection of it, though the 
very intensity of the impression might not unnaturally perhaps make them 
magnif} the severity of the weather on the occasion, in trying to recall the 
fact 25 j'ears later 

In my opinion, m weighing the oral evidence on both sides regarding the 
ram and storm, the scales must inevitably turn In favour of the plaintiff, and 
I do not think it would be right to make too much of any exaggerated 
statements that may have been made b 3 his witnesses as regards the precise 
duration or extent thereof 

I have alreadj' referred to a large body of witnesses on the plaintiff’s side 
who give direct evidence on the point, but there are a few others to whose 
eiidence it is also necessaij to call attention as equally cogent and 
important 


PDAINTIFF’S EVIDENCE WEIGHED 

The first is hladhii Sudan Mukherjee, P W 807, (Vol 9, pp 316-318), who 
is supposed to ha\e made a previous statement before a magistrate at Patna 
[Appendix Volume, p 206) as already noticed in connection with the question 
of one or two sasaus at Kagjhora He was an assistant in the Pohtical 
Department of the Go^ernment of Bengal and moved up to Darjeeling witli 
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the Secretanat during the summer of 1909 (April to June) He was staying 
with some fellow ofiicers at a mess in Bhutia Bustee down Rangit Road, and 
specifically names Anukul Chatterjee alms Fatik [Vol. 9, p 316, I 20 and I 38) 
as one of, his mess-mates who lived in the same room with him He speaks 
of Suryjanaram Mukherjee coming to the mess one evemng after dusk to 
call Anukul to carry the dead body of the Kumar to the cremation ground 
Anukul, It is said, went, returning late at night, it might be midnight or 
later Witness got up from his sleep when Anukul returned, and found him 
"drenched from head to foot" {tbtd, ll 36-37) Questioned in cross-esammation 
regarding his previous statement before the Deputy Magistrate, he said 

"The only question I remember is that he asked me if it rained on 
that day, and 'I' said that Anukul Babu came back drenched from 
head to foot” (ibid, p 317, ll 15-16) 

Asked if he had stated that Anukul came back probably at dusk or just before 
•dusk, he said ^ , 

"I remember he came back at night" (ibid, I 30) 

It was put to him that Anukul did not hve with him at Bhutia Bustee but in 
the Cutchery Building,' and he replied in the negative (tbtd, p 318, ll 7-9) 


' STORY ABOUT ANUKUD CHATTERJEE 

If this story of Anukul Chatterjee coming back to his mess at night 
''drenched from head to foot" is true, there can be no doubt that it gives most 
convincing support to the plamtifi’s case Mr Chaudhuri’s attempt to falsify 
this evidence by referring to the so-called previous statement of the witness 
IS futile, for, for reasons already explained, I entirely agree with the learned 
judge when he says that this statement is neither proved, nor purports, to be 
his (Vol 18, p 362, ll 18-19) 

< • ' 

The defendants' seem to have been a nx ious from the beginning to annex 
Anukul Chatterjee for the mommg procession, he being, a man of Uttarpara, 
the place from which Satyendra hailed, but unfortunately, it appears, their 
anxiety over-reached itself, producmg different stones from’ different witnesses 

I 

CONFLICTING DEFENCE VERSIONS 

' - i 

, Their very first witness Shyamadas'Banerjee (Vol 1, pp 263-278), also, a 
man of Uttarpara, said that as soon as he received the news of the Kumar’s 
•death from Satyendra at about 1 or 1-30 in the night, he at once started for 
"Step Aside” with “another boy named Anukul Chatterjee”, who was staying 
■with him at Cutchery Building (ibid, p. 256, ll 13-14) There were several other 
Secretariat clerks staying there at the time, but he gave the news only to 
Anukul Chatterjee and two others, who, it so happens, have all died since 
He did not ask any of these persons to go for the cremation, as such a thmg 
was “impossible” at a place like Darjeeling at that hour of the night 
Anukul, however, went with him, and appears to be the only one who did 
so according to the witness (ibid, p 269, ll 11-17) 

Rajendra Nath Sett (Fol 1, pp 300-313), the next Uttarpara witness, who 
was examined only a few days later, would not, however, give Shjamadas 
Baiierjee the credit of taking along this young man to "Step Aside” He 
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got the news of death the same night at the Sanitarium, and although not 
asked by Satyendra to do so, thought it right to call at the Cutchery Building 
on his way, presumably because "some men of Uttarpara used to live there” 
(ibid, p 301, ll 13-16) He cannot say exactly how many came out from 
this” mess, probably six or seven did he remembers, however^. Shyamadas 
was not one of them, but mentions, without naming, "that tall man", an 
acquaintance of his (ihid, p 303, ll 25-30), whom he referred to earlier as 
"another tall gentleman of Uttarpara who worked in the Secretanat”, and 
who is supposed to have brought down, witli Shyamadas, the dead body from 
upstairs at "Step Aside” (tbid, p 301, ll 3J-35)— thereby clearly identifying 
him as Anukul Chatterjee, it not bemg the defendants’ case that^ any other 
Secretariat clerks belonging to Uttarpara were at "Step Aside” that morning. 

According to Rajendra Nath Sett, two other persons from the Sanitarium, 
Bi]oy Krishna Mukherjee (Vol 1, pp 314-321) and Tinkan Mukherjee (Vol I, 
pp 433-461), went along with him that night (Vol 1, p 301, ll 12-15), but 
none of them speak to pickmg up Anukul Chatterjee on the way, Tinkari 
Mukherjee in fact stating that he went the following morning (ibid, p 434, 
ll 16-17 and I 22) 

Mohendra Nath Banerjee (Vol 1, pp 323-346), another , defence witness, 
examined at about the same time, gives an entirely different version He 
was also an inmate of Cutchery Building, and his story is that he returned 
to his mess very late that night from an invitation, and heard of the report 
which Shyamadas Banerjee had received of the Kumar’s death, but he did 
not feel disposed to stir out at that hour Shyamadas Banerjee came back 
the next morning, when abouh 8 of them went from there, including Anukul 
Chatterjee, whose name he remembers (ibid, p 323, ll 20-34), ^tliough some- 
what inconsistently he says later that Anukul Chatterjee' wds one , of those 
who had gone to "Step Aside” that morning b,efore him (ibid,' p 32?', ll 7-10) 

Yet another defence witness. Kali Pada Moitra,(Pol 1, pp 347-362), who 
received the news of death from Shyamadas Banerjee "very early in the 
morning” (ibid, p 348, ll 9-11), speaks only of having noticed Anukul 
Chatterjee at "Step Aside” bringing down the dead bodv from upstairs 
(ibid, p 348, ll 3436) ' ' ' ' 

The next defence witness from the Cutchery iluJlding, Kanai Ram 
Mukherjee (Vol 1, pp 363-375), however, proved distinctly disappointing 
He gave the names of several persons who were staying at this mess, such 
as Mohendra Nath Banerjee, Lai Behary Mukherjee, Kali Pada Moitra and 
Nalindra Nath Ghose,' but did not remember "whether or not any one by the 
name of Anukul Chatterjee used to stay there”, adding "most probably he 
did not stay therfe” (ibid, p 363, ll 26-30) According to him Anukul and 
Shj'amadas came round in the morning at about 6 or 6-30 to call' ■’people for 
the cremation, and the witness was one of those who went (ibid, p 364, 
11 21-24) ' . ' 

It will be seen that the whole foundation of this body of defendants’ 
evidence respecting Anukul Chatterjee, 'which was all given on ’ commission, 
was the fact of his staying at the Cutchery Buildmg, and not at the Secretariat 
clerks’ mess in Bliutia Bustee, as deposed to by P W 807, Ma'dhu' Sudan 
Mukherjee, giving his evidence in Court 


SUPPOSED CORROBORATION BY KALIDAS PAL 

Mr Chaudliuri sought to obtain corroboration of this fact from the 
evidence of Kali Das Pal, who was in fact the first witness on the plaintiff’s 
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side belonging to the Cutchery Building group and was examined on 
commission at a fairly early stage in the case [Vol 2, pp 127-132) It will be 
remembered that Mr Chaudhun accepts the evidence of this witness, except 
only as regards the time when the news of death is supposed to have been 
received at this place, which counsel suggests he put by mistake too early as 
9 or 9-30 P M (ibid, p 127, U 26-33), though he had mentioned the very sanje 
hour in his previous statement to Lethbridge in the course of the Lindsay 
enquiry (ibid, p 128, ll 5-9, see also Vol II, p 243 and p 252) 

Kali Das Pal does not mention the name of Anukul Chatter] ee in his 
examination-m-chief, and it is not shown that he had given it in his previous 
statement either The witness did not go to the cremation even the following 
morning, but says that his friends went (Vol 2, p 128, ll 17-19), upon whidi 
follows this cross-examination 

"Among my those friends, Mohendra Nath Banerjee was also there 
I have my doubts as to whether late Lai Behan Mukherjee attended 
the cremation But Mohendra Nath Banerjee did attend the 
cremation " (ibtd, ll 21-23) 

Then comes this answer in the very next line 

"I do not remember if Anukul Chatterjee attended the cremation”- 
(ibtd, I 24) 

This IS the only reference made by the witness to Anukul, and I for one fail 
to see how this can be construed as an admission that Anukul was one of the 
"friends” who were stopping at Cutchery Building The answer was obviously 
given to a question as to whether Anukul attended the cremation, without any 
reference to the place where he was staying, and this will be evident from 
the fact that in respect of several other persons about whom he was asked 
immediately afterwards, such as Kshetra -Mohan Bhattacharya, Kanai 
Mukherjee, Shyamadas Banerjee and Kali Pada Moitra, he was expressly 
questioned whether they were living in the Cutchery Building at the time 
or not 


PANCHANAN MOITRA’S STORY 

The defendants afterwards called a witness, Panchanan Moitra, D W 113, 
to prove that Anukul Chatter jee did not hve at Bhutia Bustee in May, 1909 
(Vol 14, pp 364-372) The witness admits that he came to give evidence 
only for tins purpose One Romesh Babu, a perfect stranger to him, comes 
to him one day at the Secretanat and asks if he had gone to Darjeeling in 
1909 On his saymg “yes”, he is next asked if he stayed at “Lama Villa”, 
that being the name of the Bhutia Bustee mess He says, "jes” again, and 
feels curious to know why he is being put these questions He is then asked_ 
“Did Anukul Chatterjee stay there?” He says "No” This was practically 
tlie whole of the conversation between the two 

"Q— -Did he ask about Anukul Chatterjee alone? 

A — Cannot remember 

g— Did he ask about Madhusudan Mukherjee’ 

A — Perhaps he did, I remember now These two persons — remember 
now He asked about nobody else ” (ibid, p 367, ll 6-21) 


17 



258 


BHOWAL CASE 


The witness must have had a wonderful memory He said there were 8 clerks 
stajing at this place at the time, of whom he gave the names of four, besides 
himself the other three he did not remember— “so many trips occur, how 
could anybody remember?” (ibid, P 364, ll 28-33) Precisely, but he still 
remembered enough to be able to say that Anukul Chatter] ee was not there m 
tli^ first trip of 1909 ' The witness knew Rajendra Sett of Bally, but was quite 
innocent of the name of Satyendra Nath Banerjee he did not even know that 
Satvendra had any connection with this case (ibid, p 366, ll I-IS) 1 He had 
very short evidence to give, but still it took more than an hour to give his 
statement to defendants’ lawyer Pankaj Babu (Pankaj Kumar Ghose, 
Advocate) it is a bit disconcerting to find, however, that giving evidence 
only two days later, he did not remember if the lawyer asked him whether 
Sladliu Sudan Mukherjee had been living with him at Bhutia Bustee in the 
first trip of 1909 (ibid, p 366, ll 30-37) 

Speaking for myself, I find it difficult to place any reliance on the 
negative recollection of such a witness, notwithstanding his claim that his 
memory "may fail on minor points but not generally on important points" 
(fbid, p 368, ll 22-23) He had given a statement to Lethbridge, but it does 
not appear he then mentioned any of the "important points” which he after- 
wards came to give in his deposition in court 

In my opinion, it is not established that Anukul Chatterjee was living 
at the Cutchery Building mess in May, 1909, and in concurrence with the 
trial judge, I am inclined to believe Madhusudan Mukherjee, whose 
recollection is in fact bound up with a specific incident, which can hardly be 
predicated of the witnesses on the other side 


CORROBORATION OF PLAINTIFF’S VERSION 

His evidence receives substantial corroboration from another witness of 
the plaintiff, Jnanendra Nath Banerjee, PW 838, [Vol 9, pp 426-431), who 
lived at the time at Balen Villa No 1 at the back of the Government 
Pleader’s house, and was an active member of the Amusement Section of the 
Club at the Nripendra Narain Public Hall, where he would be present almost 
every evening till about midnight and sometimes later He remembers the 
ev ening when somebody came there at about 7-30 or 8 p M with the news 
of the Kumar’s death, to call men for the cremation he did not go, as he 
was due to leave for Kurseong the next morning for the Kakina sradh He 
has good reason to recall this fact, because of an interesting incident which 
happened that night As he was changing on return from the club before 
retiring to bed, he saw Anukul Chatterjee whom he knew from before, 
climbing up some steps to get into a road higher up m front of his house 
Viiukul saw him, and called out "Jnan Da’’ He went out and found him 
"v'ery much drenched”, and asked where he had been at that hour of the 
night 

"g —What did he say ? (Objected to Allowed) 

A — ^He said he had gone to cremate Bhowal Kumar, but his body 
was missing and so he was coming back ” 

He adds 

"I did not believe him and tliought he was talking nonsense and 
asked him to go home 

I have no independent recollection of there being a rainfall 
that night ” (tbid, p 427, ll 1-15) 
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The cross-esammatiorl was directed to showing that he had not given 
this story in his statement to N K Roy on the 2nd June, 1921 

(Ex Z(43), Vol U, p. 235) hs will be seen, however, this statement 

•consisted only of answers to such questions as had been put to him At that 
stage, it will be remembered, no questionnaire had been prepared, neither the 
■one of Rai Bahadur Sasanka Coomar Ghose (Vol I, p 240), nor that of 

R C Datta (tbid, p 246), and still it waS sought to mislead the witness by 

suggesting that he had been put the specific interrogatories m the later 
questionnaire It is not surprising that tlie witness was in fact misled, and 
attempted an explanation by sa 3 ing that he did not mention the mcident m 
answer either to Q 8 or to Q 9, because the fact of Anukul having gone to 
the cremation was not within his personal knowledge (Vol 9, p 428, ll 21-26 
and ll 29-34) Counsel taunted him with giving a lawyer’s excuse because 
what Anukul said was "hearsay” (tbtd, ll 27-28), and in fact asked if he had 
read the law (tbtd, I 35) All this taunt notwithstanding, the evidence of 
this witness, however, remains wholly unshaken, and I see no mconsistency 
between his present deposition and his previous statement Mr Chatterjee 
admits that if Anukul Chatterjee was living at the Cutchery Building, and 
not at Bhutia Bustee, he would not be passmg Jnanendra Nath Banerjee's 
house 


DEFENCE CASE GIVEN AWAY BY THEIR WITNESS— FAKIR ROY 

Dong before Madhu Sudan Mukhcrjee came into the box, Fakir Chandra 
Roy (Foil 3, pp 1-15), examined by the defendants on commission, bad 
already given away their case regarding Anukul Chatterjee Fakir Chandra 
Roy, it will be remembered, had been ated by the plaintiff as early as the 
26th February, 1931, and was in fact mentioned by Sitanta Kumar Bagchi, who 
gave evidence on tlie 26th and 27th June, 1932, as one of the persons present 
at the evening cremation Quite unexpectedly, however, he was taken by the 
defendants before a Deputy Magistrate at Darjeeling on the 19th September, 
1932, to give a statement on their behalf (Ex Z(364), Vol 11, p 266), and 
then produced as a witness before a Commissioner on the 16th October 
following The object evidently was to falsify the evidence of Sitanta Kumar 
Bagchi by getting him to say that he did not go to the cremation ground at 
all, whether at night or during the day In this they succeeded, for he said 
he merely saw the morning procession between 9-30 and 11 am and did not 
attend any cremation (Foi 3, p 2, ll 9-17), but they were evidently not 
prepared for what he gave out about Anukul Chatterjee in cross-exammation 
He was asked if he had any talk with Anukul about lie Kumar before he saw 
the procession, and he said* 

"Whether it was before or after— that I do not remember, but that 
Anukul Babu told me that he went to bum the Kumar the mght 
before For that reason he felt pain in hands and feet and all over 
his body I remember ("thmk” is not a correct translation) Anukul 
Babu told me this ” (tbid, p 7, ll 16-22) 

This led to a remarkable re-examination which only served to bring out 
that his conversation with Anukul gave him the idea that he had gone to 
the cremation ground "probably” between 10 or 12 o’clock at night (ibid, 
p 14. I 13) 
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"INCREDIBI/E’* RE-EXAj\nNATION 

The cross-examination also elicited from the witness a piece of sigmficant 
evidence regarding tlie weather that there nas rain and storm in the evemng 
preceding the day he saw the funeral procession— just hke the Kal-Baisakht 
(or the f amiliar Nor’wester, tj’pical of the Bengali month of Baisakh, Apnl- 
May), [ibtd, p 8, ll 17-22) Then followed anotlier bit of "incredible” 
re-exammation, as the learned judge puts it [Vol 18, p 368, U 22-25) 

“g — You spoke of Kal-Batsahht m jour cross-examination In which 
month or months does the Kal-Baisaklit take place? 

A —From the end of March to the first week of May 

g — ^\vhen there is rain and storm of Kal-Baisakhi, does it take place 
all over Darjeehng? (Objected to) 

A —Yes, it takes place all over Darjeehng 

g— Because the death of the Kumar took place dnrmg the Kal- 
Batsakht time, you said that there was rain and storm from the 
evening till 9 o’clock at night on the night preceding the day of 
the procession, or after such a long time yon clearly remember 
that rains and storm did actually take place on the night pre- 
ceding the daji of the procession ? (Objected to ) 

A —I have no recollection 

g— Because it was the season of Kal-Batsakht you said that there 
might have been rams or storm on the night precedmg the day 
of the procession ? (Objected to ) 

A —Yes, it was because it was the season of Kal-Batsakht " (Fol 3, 
p 15, ll 5-19) 

This was not re-examination at aU, but was really in the nature of a 
cross-examination, as Mr Chaudhuri himself had to concede, and tlie 
defendants actually put to the witness his previous statement to contradict 
him (ibid, p 15, U 22-25) In my opinion, the whole of this re-examination 
should be expunged as utterly inadmissible, and if that is done, his evidence 
regarding the rain and storm stands As regards his alleged conversation 
with Anukul Chatter jee about which he spoke in cross-examination, strictly 
tins IS not evidence, but as tlie learned judge points out, the defendants them- 
selves helped to establish the fact of the conversation by ehabng its content 
(Vol 18, p 368, ll 25-37) 

Mr Qiaudhun’s suggestion was that since tlie witness gave his statement 
to the Deputy Magistrate, he must have been got at by the plaintiff other- 
wise, he said, such a direct question could not have been put to him in 
cross-examination regarding Anukul Chatterjee as was in fact done But 
learned counsel forgets that the plainhfi had ated Fakir Chandra Roy as a 
witness long before, and his name was also mentioned bj Sitanta Kumar 
Bagchi, and the plaintiff might well be supposed to haie known from him 
the facts which he was in a position to prove If one is to judge from 
surrounding circumstances, the credit for getting at the witness must go to 
the defendants, and thej ha^e none but themselves to thank for the disaster 
he brought on them which more than counteracted the little service they had 
out of him 
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EVIDENCE OF SUSILA SDNDARI DEVI 

Reference maj* now be made to the evidence of Susila Sundan Devi, 
P W 1016, (Vol. 11, pp 516-521), the lady whose brothers Jatradra Chandra 
Chakravarti, P W 947 (Vol 10, pp 418-424) and Basanta Chakravarti, since 
deceased, are said to have gone to the evening cremation, and one of whose 
sons Sailendra Kumar Eusan has also given evidence for the plaintiff on 
commission {Vol II, pp 329-333) Her husband, Raj Kumar Kusari deceased, 
IS supposed to have given a statement to N K Roy on the 2nd June, 1921, 
which has been put in by the defendants (E* Z (340) (a), Vol II, p 233), 
though it IS not clear how this is evidence, merely because his son Sailendra 
Kumar Kusari proved his signature on it [Vol 11, p 331, 1. 30 and 
p 332, U 8-9) 

Susila Sundan’s story is that her brothers returned from the cremation 
ground at about 1-30 or 2 a M in the night, them clothes all wet, and reported 
the missing of the dead body' in the ram and storm for which it could not 
be cremated In cross-examination she said, giving the time by guess, that 
the ram and storm which was very heavy began at about 10-30 or 10-45 p m , 
and lasted certainly for an hour and a half (tbtd, p 520, ll 1-8) She heard 
the next day of' a funeral procession of the Kumar, but heard also that it was 
a "faked" procession, as the body earned in it was a body taken from the 
Victoria Hospital [ibtd, p 520, ll 29-31) 

She gives some useful information about the nurse Jagat Mohim, who is 
said to have come to her house once at the birth of her fourth son Birendra, 
and told her at the time that she was a Kayastha, since turned Chnstian 
[tbtd, p 518, ll 1-4 and I 13) She confirms the evidence of her brother 
Jatindra (Vol 10, p ' 421, ll 5-14) that Jagat Mohim was not the wife of 
Rajani Kanta Chakravarty of Shologhar, who was their family priest (Vol 11, 
p 518, ll 15-16, and ll 28-29) 

Inadentally, she mentions that her husband died at Darjeeling at night 
at 1-30 A M , and his body was removed to the sasan before dawn, though 
it was raining at the time, and she says this was done for fear of a basht 
iiiaio,— the custom which only excited Mr Chaudhuri's ridicule 

In my opinion, the evidence of this lady remaras wholly unshaken m 
cross-exammation, and it is indeed difBcult to see why a respectable Hindu 
ividow of her age and position should come to perjure herself m open court 
for no conceivable reason Mr Chaudhuri suggests that her evidence is 
wholly contradicted by her husband’s statement (Vol II, p 233), and that 
IS why it is said she stated in her exammation-in-chief that she had not told 
her husband what she had heard from her brothers regarding their expenences 
in die sasan in connection with the Kumar's cremation (Fol 11, p 517, 
ll 26-27) To say the least of it, it is doubtful if the statement is evidence 
at all, but apart from this, the comment itself seems to be disingenuous, for 
the witness never tnes to conceal the fact that her husband heard the story 
which her brothers were relatmg she distinctly says that- she did not tell 
him as he could hear it [tbid, p 519, ll 21-25), and further that her brothers 
spoke to her husband that very night (tbtd, p. 519, ll 22-27) Then, one fails 
to see wherein lies any possible contradiction between the lady’s evidence and 
her husband’s statement 
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SAILENDRA KUMAR KUSARI 

Her son Sailendra Kumar Kusan {Vol II, pp 329-333), who also speaks 
to the incidents of that evening as far as he recollects, was a boy of only 
12 or 13 years at the time, but he gives a special reason for remembering the 
fact A Brahmin Raja of their part of the country had come to Darjeehng 
for a change and died all on a sudden, and the death was a surprising one, 
because the body was not cremated, nor could it be found {tbtd, p 330, ll 8-12) 
Also, one Kumar of Bhowal had come to Darjeelmg a few years before and 
hved in a house next to theirs, and his father had an intimate acquamtance 
with the family [ibid, ll 4-7) This last fact about the previous visit of a 
Bhowal Kumar to Darjeeling is mdeed confirmed by one of the defendants’ 
documents {Ex Z{252), Vol II, p 250), a statement of Matilal Ganguli before- 
a Deputy Magistrate {ibtd, ll 12-16), and was also admitted before us by 
Mr Chaudhuri 


STORY OF RAINFADD RECORDS 

The question now to be considered is whether the whole mass of evidence 
on the plamtiff’s side regarding ram and storm on the mght of the 8th May 
IS out-weighed by the rainfall records on which the defendants rely It 
appears that there were at least four ram gauges maintained at Darjeeling m 
those daj’S, one at St Paul’s School, another at St Joseph’s College, a third 
at the Botanical Gardens and the fourth at the Municipal office, the readings 
at St Paul’s bemg taken for the Government Meteorological Department 
and pubhshed m the offiaal weather reports in the Calcutta Gazette St Paul’s- 
School IS at the highest level, bemg located at Jalapahar which is higher 
than the Observatory Hill its height is given by P W 969, Sashi Mohon 
Das, as 7,800 feet {Vol 11, p 102, ll 28-30) St Joseph’s College is at North 
Point on Cart Road as it turns east towards Debong, and accordmg to D W 12, 
Rev Father Peel, it is at an altitude of 6,300 to 6,400 feet, and about 500 feet 
lower than the Market Square, its distance by road bemg to 2 miles from 
Debong and Iji to miles from the Bazar {Vol 12, p 392, ll 33-36 and 
p 398, ll 16-17) According to P W 969, Sashi Mohon Das {supra), it is 10 or 
IS feet higher than the Darjeeling Railway Station, which is about 7,000 feet 
high, the same as the Market Square {Vol 11, p 102, I 29, and p 103, ll 3-S) 
The cremation ground is said to be at a height of 4,500 feet {tbid, p 102, 
ll 30-31) The Botanical Gardens are on Victoria Road which is the western 
boundary, the Market bemg to the north-east of it and at a higher level 
(P W 118, Vol 14, p 420, ll 24-26) The Municipal oflSce at that time was- 
also on Cart Road and at the same level as the Market 

In addition to these records, Mr Chaudhuri relies on Dr B B Sarkar’s- 
diary. Ex Z{215) {Vol I, pp 247-254), m which a note appears to have been 
made about the general condition of the weather from day to day, though 
there is no evidence as to when or in respect of what period of the day the- 
note was made all that Dr Sarkar’s son who proves the diary says is that 
his father usually would take his evening meal at 9 pm and retire to bed 
at 11 PM {Vol 15, p 417, ll 16-17) 

Rainfall readmgs used also to be taken at Planters’ Club, but these have- 
not been produced it will be remembered that Manmatha Nath Chaudhuri, 
P W 986, who was then Head Clerk of the Club, said that some years ago,. 
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two Bengalee gentlemen had called at the Club and taken awa} the book for 
1909 [Vol II, p 279, n 28-38) 

Mr Chaudhun’s point is that none of the rainfall records which ate in 
evidence show any rain on the night of the 8th Maj 

Having regard to the testimony of the plaintiff’s witnesses, the record at 
the Municipal office or at the Botanical Gardens might have been useful 
evidence on the defendants’ side, the Municipal office, as alreadj stated, being 
situated on the 'same level as the bazar, and the Botanical Gardens at a lower 
level, though not so low as the sasan The Municipal register {Bx 469, 
Photo Album, Vol I, p 27), however, bears evident marks of tampering, and 
the learned judge was consequently unable to place any reliance on it, 
{Vol 18, p 374, I 28— p 375, I 2) As regards the Botanical Gardens register 
{Ex Z(207), Vol 1, p 396), he held that it was very irregularly kept and that 
the page for the month of May, 1909, at all events, was fabncated {Vol 18, 
p 375, U 3-27). 

As for the other two records, the learned judge was apparently not 
satisfied that they tallied with each other, or that the absence of any record 
of rain at either of these places would necessarily exclude ram m other parts 
of Darjeeling {Vol 18, p 374, ll. IS and p 376, ll 9-11), 


SYSTEM OF RECOBDING 

In order to be able to follow the readings in the various registers, it is 
ncfcessary to know something about the system which was m force at these 
observatones for making the record There is the evidence of onl\ two 
witnesses on the point, that of the Rev Father Peel, D W 12 {Vol 12, 
pp 392-400) about St Joseph’s College, and of Bahadur Sing, DW 118 
{Vol 14, pp 420-425) about the Botanical Gardens As regards the other 
records, the documents are left to speak for themselves 

- The St Paul’s register, from which an extract only for the month of 
May, 1909 has been produced by the defendants [Ex Z{328), Photo Albiim, 
Vol II, p 41), shows that readings were taken three times a day, namely, 
at 8 A !m , 10 A M and 4 pm, and the final entry would be made in the last 
column at 8 AM every morning showing the total rainfall of the previous 
24 hours this total would mclude the Sam reading of that morning and 

the 10 am and 4 pm readings of the previous day It seems to be quite 

clear that the date against which the entries are shown is the date on which 
the record is actually made, and this in fact necessitates the explanatory note 
that the entry of the total in the last column represents the total of 24 hours 
commencing from 8 am of the previous day 

As regards the St Joseph’s register, this is what the Rev Father Peel 

sais 

"The readings were kept twice daily up to 1907— at 7-30 AM and 
8-30 p M , and after that only at 7-30 A M 

The rainfall read on the morning, say, of the 3rd, would be 

entered as bc/oiigm^ to the 2nd, but the other data, e g , barometer, 

thermometer would mean as at the time of the record ’’ {Vol 12, 
p 392, I 39— p 393, I 5). 
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Mr Chandhun would read the words "entered as belonging to the 2nd’’ to 
mean that the reading taken on the mornmg of the 3rd would be entered 
iitiHpr date the 2nd, m other words, according to him, the entry of rainfall 
in this register appearing under any date, would represent the rainfall of 
24 hours commencing from the mornmg of that day This, however, is con* 
tradicted by the witness’ own statement which follows 

“Each entry of rainfall means entry 'for 12 past hours up to 1907, and 
for 24 hours after ("up to’’ is a misprint) 1908, that is, 24 hours 
next before the time of entry"' (ibid, p 393, ll 8-10) 

In my opinion, the learned judge put the correct interpretation on this 
evidence, when referring to the figure for the 12th May he said 

"Father Peel explains that this means the figure entered at 7-30 am 
on the 12th, which means ram, either on the 1 1th (i e , after 7-30 on 
the 11th), or on the 12th before 7-30" [Vol 18, p 374, ll 5-8) 

This would in fact be the common-sense view to take, for, there would be 
no pomt m ante-dating the record by a day, particularly as Father Peel says 
that the barometer and thermometer readings would be entered "as at the 
time of the record ’’ 

The system in vogue at the Botanical Gardens was also the same, as 
explained by Bahadur Singh, DW 118, who says 

“The figure for rainfall taken at 8 A M to-day means figure for ram- 
fall between 8am of the previous day and 8 A M of to-day Smce I 
entered service the figures were recorded thus— every day at 8 am” 
{Vol 14, p 421, ll 19-21) 

So far as the Municipal record is concerned, there is not only no evidence 
as to what system was followed, but nothing to show at what time of the day 
the readings were taken, and yet it will be recogmsed that this is an 
important fact without knowing which no proper comparison is possible with 
the other records 


PLAINTIFF’S CHARGE OF TAMPERING WITH MUNICIPAL RECORD 

The trial judge, as I have said, was unable to come to any conclusion 
regarding the Municipal register, but Mr Chatterjee on behalf of the plaintiff 
has contended before us that the original entry m this record, before it 
was tampered with, showed rainfall on the 8th May, 1909 The tampenng 
could not be denied, as the document bears ex facie unmistakable signs of 
it, but either side accused the other of havmg been concerned in this 
villainous transaction The facsimile of the document to be found m the 
Photo Album, Vol 1, p 27, shows an alteration m the entry of the 
intervening date between “3-5-09” and "14-5-09” 

The plaintiff’s case is that this date as originally entered was "8-5-09”, 
or it may be, “9-5-09”, and that the figure “8” or “9” was subsequently 
altered to "13”, whereas the defendants suggest that the original entry 
was "13” which it was sought to alter to "8”, but that the attempt having 
failed, the figure "13” was restored and written again at the top In order 
to appreciate the arguments of either party, it is necessary to note a few 
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of the consecutive dates appearing above and below the disputed entry m 
this register 

1-5-09 , 2-5-09 , 3-5-09, 13-5-09 (disputed), 14-5-09, 15-5-09 

COUNTER-CHARGE BY DEFENDANTS 

Mr Chaudhuri tries to meet the plaintiff’s case by showing that both 
St Paul's and St Joseph’s record rainfall at Darjeelmg on the 12th May, 
— 35 inches at the former under date the 13th May (Photo Album, Vol 11, 
p 41) and, according to his readmg of the system of recording, 300 milli- 
metres at the latter under date the 12th May (Vol I, p 393), and that for 
the same day, the Botanical Gardens register also shows ramfall of 57 inches 
(Vol I, p 396), and Dr Sarkar’s diary “hailstorm at night” (Vol I, p 249), 
and by arguing from this that there mast be some record of the rain in the 
Municipal office rain-gauge as well, and he suggests that it would be 
recorded under date the 13th May, every probability thus pointing to the 
original entry being “13”, this of course assumes that tlie St Paul’s S 3 fStem 
of record was followed here, otherwise, it is said, there would be no record 
at all of the rain 

Secondly, Mr Chaudhuri points out that it would not avail the plaintiff 
at all if the original entry was “8”, for, if there was rain on the 8th May, 
it would be shown under date the 9th, assuming again the same system of 
recording as at St Paul’s 

Mr Cliaudhuri’s argument would be not without force, if it could be 
shown— 

(i) that the register produced for the Botanical Gafdens was an 
authentic record, and 

(fi) that it could not rain at St Paul’s or at St Joseph’s without raining 
at the same time at the Botanical Gardens or the Municipal office 

If (t) IS established, this by itself would be sufficient for the purposes of 
the defendants’ case, as the Botanical Gardens record shows no ram on the 
8th May, and a reference to the Municipal register would be wholly super- 
fluous, the Botanical Gardens being at a much lower level than the Municipal 
office and nearer the sosan So far as (») is concerned, the only support for 
such a proposition comes from Father Peel, but his evidence at its best is 
that of a mere meteorological expert, and it is no disparagement to him 
to say that it gives forth no certain sound 


FATHER PEED’S EVIDENCE 

I am not at all sure that it will serve any useful purpose to discuss 
this evidence at length In the first place, there is no endence that all 
the data on which he purported to base his opinions were necessarily accurate , 
secondly, as he himself admitted, there were certain hypothetical factors, 
or "probabilities”, as he termed them, which he had to take into account 
(Fol 12, p 399, II 7-19) Speaking from such knowledge as he had of the 
inexact science of meteorologv, he did not lack the conviction to assert that 
a phenomenon like Chownnghee, a well-known thoroughfare m Calcutta, 
being wet up to a point and then dry up to the "point of demarcation” 
IS a thing "meteorologically impossible” (tbid, p 395, ll 12-14), though this 
IS a fact which must be wutlim the common expenence of every inhabitant 
of this citi He again went so far as to say that the weather condibons 
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of Darjeeling m the month of May must be the same every year {ibid, p 397^ 
ll 12-13) though It may be pointed out that tlie defendants’ own record* 
the Botanical Gardens register, shows varymg totals of rainfall in this 
month in different years — 9 63 inches in 1909 (Ex Z (207), Vol I, p 396), 
10 15 in 1911 (Ex Z (208), tbtd, p 397), 3 88 in 1912 (Ex Z (209), tbtd, p 398) 
and 6 36 in 1922 (Ex Z (210), tbtd, p 399) 

He was asked in examination-in-chief if there was no ram-fall recorded 
at St Joseph’s and St Paul’s between the 5th and the lltli May, could 
there have been ram within a 10-mile radius? He answered,— certainly no 
rain at Darjeeling Spur, by winch he meant the spur coming down from 
Ghoom, Katapahar, Jalapahar, Government House, Birch Hill and St Joseph’s 
College (Vol 12, p 393, ll 23-29) The next question was, if there was- 
no ram at St Joseph’s and at St Paul’s between those dates, could there 
have been ram near Morganstein’s house (t e , the sasan area) and at the 
Market Square? And the answer was, — ^not, without being recorded either 
at St Paul’s or St Joseph’s (ibtd, ll 32-35) The conclusion was that any 
rain at Darjeeling was bound to be recorded at one or other of these observa- 
tories (tbtd, p 394, ll 4-5) As to whether or why such uniformity of 
rainfall was a characteristic of Darjeeling weather conditions only between 
the specific dates suggested, he did not choose to explain, but he certainly 
does not appear to have tested his theoretical conclusions by a comparison 
of actual readings of the different rain-gauges at Darjeeling over a number 
of years, or any extended period in the same year, or over any period at all 
In my opinion, it would be wholly unsafe to rest any certain conclusion on 
the uncertain basis of what might be no more than mere accidental coin- 
cidences for only a number of days 

Father Peel himself was obliged to concede that if monsoonish 
conditions prevailed, there might be possibility of ram at Debong and 
Chowrasta without ram at the Bazar or Ghoom (tbtd, p 397, ll 23-25), and 
he further admitted that the date of the oncoming of monsoonish conditions 
varied from year to year (ibid, ll 26-28) That such conditions had actually 
set m at Darjeeling about the 8th May m the year 1909 would appear from 
the evidence of defendants’ own witness Fakir Chandra Roy about the Kal- 
Batsakhi, which has been already referred to 


UNCERTAIN CONCLUSIONS 

As against this expert evidence, there is lay evidence on the side of the 
defendants themselves, which tells a different story Calveit, for instance, 
said “I know m Darjeeling there may be ram in some places and no 
rain in others” (Vol 2, p 222, ll 25-26) Mohendra Nath Banerjee, again, 
said, "At Darjeeling I have seen that it is raining at a higher level but no 
rams below, also it is raining below but no rams on the higher level” (Vol 1, 
p 332, ll 24-25) Shyamadas Banerjee also spoke to the same effect "1 
saw such things at Darjeeling that for a few minutes it was raining at a 
lower level, and on the upper level it was not raining” (Vol 1. p 269, 
ll 36-38) 

An examination of the rainfall registers themselves as they stand reveals 
so many and such striking discrepancies that it seems to be impossible to 
predicate with certainty that if it rained at St Paul’s School or at St Joseph’s 
College, the ram was bound to be recorded in the ram gauge at the 
Botanical Gardens or the Municipal office Even during the month of May, 
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1909, for wliicli the records have been produced, there are at least four dates 
for which, even according to Mr Chaudhuri's way of reading the charts, 
the registers at St Paul’s and St Joseph’s do not tall} with each other 
Thus, under dates the 23rd, 30th and 31st May, St Paul’s shows no rainfall, 
but ram is recorded in St Joseph’s under the 22nd, 29th and 30th May to 
the extent of 055, 027 and 00 mm respectively, assuming that the corres- 
ponding entries would appear in this register under these dates On the 
other hand, St Paul’s records 43 inch of rainfall under the 24th May, but 
St. Joseph’s shows ml under the 23rd. May, if that be the corresponding date 


NO UNIFORMITY OF RAINFALL 

Supposing, on the other hand, the system of recording to have been 
uniform at both these observatories, there are discrepanaes to be observed 
under at least three dates 


Date 


St Joseph's 

Q89 

(in milhmetres) 

4th May 

04 

Nil 

12th May 

Nil 

300 

30th May 

Nil 

[ 1 

003 


It would perhaps be helpful to subjoin a comparative chart of the 
readings in the four registers for a number of days in the month of May, 
a double set of figures being given for St Joseph’s, the first set under (i) in 
the table below being on the basis of a uniform system of recording, and 
the second under («) on the assumption that the sjstem was different as 
suggested by Mr Chaudhun 


Date i 

1 

St PauVs j 

{tntnches) , 

1 

1 

Mwitctpal 

office 

(in inches) 

Botanical 
Gardens 
[in inches) 

i 

St Joseph’s 
[in 

mtlhmeii es) 





h) 

(«) 

4tli May 

04 

Nil 

49 i 

Nil 

047 

12th May 

Nil 

Nil 

Nil 

300 

Nil 

23rd May 

Nil 

18 

13 

Nil 

; 055 

24th May 

43 

46 

63 

149 

1 Nil 

26th May 

15 

Nil 

02 

818 

005 

30th May 

Nil 

02 

Nil 

003 

027 

31st May 

Nil 

Nil 

Nil 

Nil 

003 


A comparative examination of these records, without anj assistance 
towards an explanation from the evidence, also discloses a remarkable degree 
of quantitative difference between them, the St Joseph’s figures expressed in 
millimetres, if tliej have been correctly recorded, bemg strikingly on the 
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lower side, as compared with the others, — one millimetre, at may be stated, 
bemg equivalent to 03937 inch, say, roughly l/25th of an inch Thus, for 
instance, the heaviest rainfall in the month of May, accordmg to the 
registers, was between the morning of the 13th and the morning of the 
14th, being 3 10 in the Municipal record, 3 SO at St Paul’s and 2 61 at the 
Botamcal Gardens, all expressed m inches and shown under date the 
14th May, but St Joseph’s records only 137 mm against this date, or 
'551 mm , if the corresponding date be taken to be the 13th May 


DR B B SARKAR’S DIARY 

Taking Dr Sarkar’s diary next, a few dates may be picked out at random 
to show how it differs from the other records 

1st May "fair”, 2nd May "misty”, 15th May “fair”, 16th May “bright, 
cloudy”, 17th May “bnght, cloudy”, 21st May “fair, bright”, but on every 
one of these dates there is rai nf all recorded in the other ram gauges Then, 
again 

3rd May “ramy morning”, but no ram in the Municipal register or at 
St Joseph’s under date the 4th May, 

22nd May “shght ram”, but ml at St Paul’s and ml at St Joseph's 
on the 23rd May, 

25th May “ram, not much”, but no rain at the Municipal office on 26th, 

30th May “dnzzling midday”, but no ram at any of the other places 
on the 3Ist 

In this state of the rainfall records, it is difficult to see how 
Mr Chaudhun can contend with any assurance that merely because the 
observatories at St Paul’s and at St Joseph’s recorded rainfall on the 
12th May (under date the 13th), the disputed entry m the Municipal register 
must necessarily relate to the rainfall of this day The probabihties might 
•equally point to there being a record in the Municipal register of rainfall 
on the 8th May without there bemg a corresponding record either at St Paul’s 
or at St Joseph’s, just as there was rain on the 22nd recorded at the 
Municipal office the following day, but not at the other two observatones 


DEFENCE THEORY NOT ESTABLISHED 

In my opinion, Mr Chaudhuri’s theory of uniformity of ramfall all over 
Darjeelmg is discounted by the rainfall records themselves, and I cannot 
■say that the learned judge went “clearly wrong” in holding that ram on 
"the 8th May in the Cart Road and below, particularly m the sasan area, 
was not tpso facto excluded by reason of anything appearing or not appearing 
in these records As the learned judge points out, “the evidence on the 
side of the plaintiff is that the rain that occurred on that day fell on the 
Cart Road or even a little higher, but no witness mentions as high as the 
Mackenzie Road or the Commercial Row or the Chowrasta” [Vol 18, p 374, 
ll 20-23) 

Mr Chaudhun was not quite accurate in suggesting that the plaintiff 
•earned the rainfall as high as the Planters’ Club or above Commercial Row 
•neither the evidence of Dhanjit, P W 966 [Vol 11, p 62, ll 28 et seq ), nor 
that of Bhakatbir Roy, P W 988 [tbtd, p 293, ll 36 et seq and p 294, ll 4, 5 
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and 11), on which he relied, lends him any support In any case, as I have 
indicated more than once, after such a long lapse of time the story of rainfall 
given by the plaintiff’s witnesses ought not to be taken according to the 
strict letter of their evidence 


SCOTLAND YARD EXAMINATION OF MUNICIPAL RAIN-RECORD 

Apart from the considerations set out above, one may perhaps look at 
the document itself to see that its physical appearance does not seem to 
support Mr Chaudhun’s conclusion that the original figure in the disputed 
entry in the Municipal register was "13” 

It may be stated that at an early stage of the hearing of the appeal, both 
sides assented to the document being sent to Scotland Yard, London, for 
examination by X’Ray and Ultra-Violet Ray processes, in order to discover, 
if possible, what was the original entry, m what manner it had been altered 
or tampered with, and the precise sequence m which marks were put upon 
the paper and obliterated (Vtde Order of the 22nd Deceinbei, 1938) The 
document was accordingly forwarded to the proper quarters, and the 
Commissioner of Police of the Metropolis of London was good enough to 
forward to this Court by his letter No 74/For/781 (C2B) dated the 27th 
January, 1939, copies of pohce reports obtained by him, together with enlarged 
photographs of the suspected entry, taken under infra-red rays. 

Neither party, however, expressed any anxiety to see the report or the 
photographs after they were received, though they were quite wilhng that 
the Court might look at them 


PHYSICAL CHARACTERISTICS OF DISPUTED ENTRY 

Quite independently of the report and the infra-red photographs, however, 
certain physical characteristics are discernible on the face of the document 
itself, to which our attention was called by counsel on both sides before the 
papers were despatched to London 

Mr Chaudhuri suggested that the disputed figure must have been "13", 
otherwise it would be out of ahgnment with the figures m the succeeding 
entries if it had been a single figure like "8” or "9”, it should have been 
nearer to the left vertical line (in red ink) 

It will be seen, however, — 

(i) that the entries from after "3-5-09” up to and inclusive of 
"18-S-09” are in a different hand from the other entries on the 
page, and the new writer evidently leans more to the nght, and 

(n) that the "1” m the altered figure is much nearer the second digit 
than in the subsequent entries 

What is more important is that there are no signs of an attempted 
prenous obliterafaon of the figure "1”, the only scormg visible being that 
of the second figure, whatever it was, and this will be more clearly seen if 
tlie paper is held against the hght and looked at from the reverse If it had 
been a two-digit figure at first, and somebody attempted to alter it in the 
interest of the plaintiff, the first numeral he was likely to have attacked 
Mould be “I”, and he would have certainly roughened the surface in the 
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attempt, and even if it be supposed that he tried to tackle the second figure 
first, he could not have left the area of the first figure altogether unaffected 
The' document, however, does not show any traces of an original “1” over 
which the figure "1” now appearing was written after an unsuccessful attempt 
at erasure, but shows on tlie other hand that this figure stands quite mtact 
over a surface already thinned away by mechanical rubbing, making it almost 
certain that it could not have been there from the beginmng It will be seen 
that in the process of tampering a small perforation was caused in tlie paper 
right through the centre of the second figure 

The outward mdications of the document are m fact whollj in favour of 
Mr Chatterjee’s suggestion that the original entrj' was a figure of one digit, 
mid not of two, the "1” being a subsequent interpolation As to whether 
the figure was “8” or "9” or anythmg else, it is impossible to make out 
definitely with the naked ej'C, but whatever it might have been, to my mind 
the fact that it was a single digit should carr} the plaintiff a verj' long way, 
if not the whole length of it It would definitely show that the tampering 
could not have been done in the interest of the plaintiff It would be non- 
sensical to suppose that an agent of the plaintiff, having failed in his attempt 
to alter “13” to "8” or "9”, would take care to restore tlie original, going 
the length of writing a clean figure “13” at the top, instead of disfiguring 
the whole of the entry 

TEXT OF SCOTLAND YARD REPORT 

As I have stated, counsel on both sides made tlieir submissions regarding 
the Mumcipal Rainfall register without any reference to the Scotland Yard 
report, the contents of which they did not in fact see, but the report so far 
as it goes seems to be distinctly m favour of Sir Chatterjee rather than of 
Mr Chaudhun, and I might set it out here for what it is worth — 

“The document has been examined by various scientific processes at 
the Metropolitan Police Laboratory, Hendon, who report as follows 

‘The entry “13-5-09” has been heavily erased meclianically and any 
underlying figures have been almost completely removed An exaunna- 
tion of the inks present suggests that all the alterations were made 
some time ago and the diagonal stroke through the erased "13” was 
written before the document was erased to its present condition An 
infra-red photog^raph shows signs of ink which suggests that there 
has been a figure “6” underneath the erased figure "3” The photo- 
graphs enclosed indicate this point 

It is suggested that the procedure was as follows — 

A figure, probably “6” was written on the page This was partialli 
erased and overwritten with a “3” A “1” was placed alongside it 
It was then crossed through, a figure “13” put above and then at 
some later time it was further erased ’ 

“An enlarged photograph taken under infra-red rays gives the 
best result for examination purposes, and it may be that an attempt 
was made to erase the “13” before the diagonal stroke was written, 
after which further erasure occurred 

“Unfortunately m the process of erasure a hole was worn in the 
paper and it is therefore impossible to say with certainty what the 
original entry was ” 
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Two facts clearly emerge from this report 

(1) that there was some other figure underneath the erased figure “3”, 
and 

(2) that after this figure was overwntten with the ‘‘3”, the figure “1” 
was placed alongside to its left 

In other words, neither "1” nor “3" was originally there, and if the report 
■can be relied on, it knocks out Mr Chaudhun’s theory completely It is 
unfortunate that the original figure could not be traced with certainty it 
was probably “6”, which does not exclude the possibility of its having been 
“8” or "9” In the forwarding letter it was emphasised that the examination 
onl} suggested the order m which the alterations had been made 


STORY OF PRODUCTION OF RECORD IN COURT 

To complete the story about the Municipal rainfall record, it is necessary 
now to refer to a few facts and dates in connection with the production of 
this document in court, which are not without significance as throwing light 
•on the conduct of the parties 

Mr Chaudliuri’s account of the matter as he gave it in his openmg was 
this The defendants applied for a certified copy of the rainfall record from 
the Darjeeling Municipality in November, 1934, and were supphed with one 
•on the 30th of that month, which he said showed no alterations (E« Z (373), 
Vol I p 394) It appeared that thereafter some surreptitious alterations 
were made in the record in April, 1935, and the Deputy Commissioner of 
Darjeehng made some enquiry about' it at the time, about which, however, 
no evidence was allowed to be given The plamtiff then applied for a 
•certified copy in June, 1935, and he got one with the alterations shown on it, 
which IS printed as Ex 469 in Photo Album, Vol I, p 26 Eater on, while 
•arguments were proceeding m the trial court, the original record was called 
for at the instance of the plaintiff and produced in court, and Mr Chaudhun 
-assented to its being marked as an exhibit as a pubhc record without formal 
proof 

The account was not only meagre, but misleading It did not bring 
out the, fact that though the defendants obtamed their certified copy on the 
.30th November, 1934, they did not put it in until the 28th of March, 1936, 
that is to say, not until the plamtiff had produced his copy on the 11th of 
March, 1936, after having obtained it only on the I9th February precedmg 
The only explanation which Mr Chaudhun attempted to give at a later stage 
was that it could not be put in because it was not evidence, but that when 
the plamtiff produced a copy, the defendants produced theirs It was pomted 
out that the defendants’ evidence commenced only in February, 1935, and 
shortly thereafter, about the month of Apnl, 1935, when they were preparing 
to call for the record to prove it, they came to learn for the first time about 
the tampenng from the Municipal authorities An enquiry was thereupon 
held, but as already stated, this was not allowed to be proved Rightly or 
wrongly, because of the tampermg, they took the view that the original 
lecord would be useless as evidence 
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DEFENDANTS' HALTING EXPLANATION 

The explanation seems to be halting in the extreme The defendants 
were already armed with a clean certified copy, and if they had no reason 
to suspect that the original document was not equally clean and free from 
alterations, all that they need have done was to take out a summons on the , 
Mumcipality for the production of the record instead of going to the 
Municipal ofi6ce to make enquiries Even after they heard about the 
tampenng, the tampered record might have been produced along with their 
certified copy, and evidence given regarding the alleged enquiry at a stage 
when It could not have been possibly shut out by the court as being too late 
The mutilated register might have been useless as evidence of a clean rainfall 
entry, but not certainly of a clean conscience 

Apparently Mr Chaudhuri did not beheve that the certified copy obtained 
by his clients was altogether without value, for he laid great stress on the 
fact that it showed no alterations, which accordmg to him was almost 
conclusive proof that at least on the date on which the copy was issued the 
entry m the register was “13-5-09” The argument, however, seems to be 
wholly without substance, as it requires no acuteness to see that the copyist 
might quite easily and naturally have taken the altered figure as the correct 
one and put it down accordmgly in the copy The reason why the plaintiff’s 
copy was in a different form is probably because be had asked for it in that 
form 


PLAINTIFF’S CONDUCT A STRIKING CONTRAST 

An important fact which Mr Chaudhuri was unwilling to face was that 
the plaintiff called for and produced the origmal record, though it bore an 
alteration which on the face of it went against him Would that be the 
conduct of a tamperer? 

According to Mr Chaudhuri, the tampenng must have been done in or 
about the month of April, 1935, and done at the instance of the plaintiff Still 
it seems to be surprising that the plaintiff should since then have been 
makmg strenuous efforts to obtain a certified copy of the document from the 
Municipality Some evidence of these efforts is furnished by Eyes 423, 424, 
425 and 422 (Vol 1, pp 400-403) It appears his lawyer Mr Arabinda Guha 
first applied to the Chairman of the Municipality by a registered letter 
dehvered to him on the 13th June, 1935, and 4 days later remitted to him 
Rs 3 by money order as cost Apparently this produced no response, and 
he had to follow it up with a formal petition with a vakalatnama and court 
fee stamps on the 20th September following, only to be informed by the 
Chairman in reply that a vakalatnama “in the proper form” had to be filed 
and an application made through the court for production of the original on 
payment of the usual fees It is idle to speculate what led the Municipality 
to put these obstacles m the way, whether it was due to a mere anxiety on 
their part to hide a scandal in their own office, or to the working of an unseen 
hand trying, if possible, to make inaccessible to the court the traces of its 
criminal misdeed The fact remains that not until the 19th February, 1936 
the plamtiff got his certified copy, and within three weeks he filed it in 
court by a petition dated the 11th March, 1936, whereby he also called for the 
production of the original record from the Municipality {Vol 17, p 4I4) 
The prayer was allowed and the document was received in court on the 
21st March, 1936, and admitted in evidence along with the certified copy 
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on the 23rd following (see orders Nos 1489, 1499 and 1501, Vol 1, 
pp 112-113) The document was then inspected by the lawyers on both 
sides, and the defendants put on record their observations by a petition filed 
on the 23rd March, 1936 (Vol 17, pp 415-416), to which the plaintiff answered 
by a petition on the 26th March (tbtd, pp 417-418) 

I refuse to believe that the ongmal entry was "13-5-09”, that the plaintiff 
tried to tamper with it, that failing in the attempt, he restored the old 
figure, and that he then applied for and obtained a certified copy, and finally 
produced the ongmal record m court — ^for no conceivable purpose whatever 
If he was the criminal, why should he be so anxious to publish the evidence 
of his own crime? It is not even possible to suggest that the object was 
to divert suspicion from himself, for no suspicion had been raised against 
him at all 

I cannot help observing that his action in calling for and producing this 
tampered record, even at a late stage of the case, seems to me to furmsh 
only one more illustration, not only of his willingness, but of his anxiety to 
face all documents that came his way,— m marked contrast to the secretive 
and selective tendencies so strikingly characteristic of his opponents 


TAMPERING THE WORE OF DEFENDANTS 

On a careful consideration of all the facts" and circumstances, it is my 
definite conclusion that the tampering of the Municipal ramfall record was 
done m the interest of the defendants, and if that be so, the reasonable 
inference is that the original entry was in favour of the plaintiff and showed 
rainfall on the 8th May at any rate, it clearly does not exclude rainfall 
on this date 

. The learned judge thought it “strange” that the plaintiff did not apply 
for a certified copy before June, 1935 (Vol 18, p 374, ll 39-40), but it is just 
possible that he did so then only on hearing reports about the tampering 
otherwise he would probably not have applied at all There is no evidence 
in fact that he had made enquiries for any of the Darjeehng rainfall records 
at any stage 


BOTANICAL GARDENS REGISTER 

It renlams now to consider the Botanical Gardens register, which as 
already stated shows no rainfall on the 8th May, though it records 57 mch 
on the 12th The learned judge was unable to place any reliance on the 
document, specially on the entries for the month of May, 1909, and having 
regard to the evidence of Bahadur Sing, D W 118 [Vol 14, pp 420-425), who 
proved this record, I am not prepared to say that he was "clearly wrong” 
The witness is said to have been a clerk in the Gardens since December, 1908, 
although his Service Book (Ex Z(248), Vol I, p 265), produced by the 
defendants at a much later stage through DW 366 (Vol 16, pp 347-350), 
showed the 1st March, 1909 as the date of his substantive appointment He 
maintained that the register was "kept m course of business and correctly” 
(Vol 14, p 421, I 30), but the facts elicited from him in evidence were 
enough to negative such a claim 

18 
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AN UNREIvIABI^E RECORD 

He stated that from December, J908 onwards the rainfall entries were 
made by him, but that in the event of his illness the Curator would wnte 
up the book, or if the witness went on leave his substitute would do so 
(ibid, p 421, ll 9-II) m cross-examination, however, he changed his state- 
ment and said "readings were sometimes taken in a slip by the sahib m 
my absence, and I would post the figures from the slip to the book” 
(ibid, p 423, U '36-37) In trying to explain away a confused answer he had 
given to the court that his first appomtment was at Sikkim which he left 
after 3 years in 1922 or 1923 (ibid, p 422, ll 25-31), he said m re-examination 

that he wrote the entries for 1922 in the book (ibid, p 425, ll 9-10), 

apparently with the object of making out that he was on duty in his present 
post at Darjeeling throughout that year His Service Book, however, when 
produced showed that he was on leave from the IStli May to tlie 31st August, 
1922 {Vol I, p 266), so that the entries for this period, at any rate, would not 

be in his hand at all, but on his own showing, in that of Ins substitute 

This obviously makes it difficult to attach any value to his evidence of 
handwriting 

It IS significant that none of the pages in the legister up to 1930 are 
signed bv the Curator, though space is reserved at the foot of each page for 
the signature of this officer, indicated by a rubber stamp of his designation 
(RoJ 14, p 423, ll 13-17), and the witness himself produced a page, 
purporting to be for the year 1915 with the signature of the then Curator 
Mr Cave on it (ibid, ll 18-19) According to the witness, the Curator would 
look up the book every 15 or 20 days and point out the mistakes, if any, 
but when he was asked if, in case he omitted to record the figure any day, 
he could supply it from memory so many days after, he first said he could, 
and then naively indicated that nobody would detect such omission, wmdmg 
up with the statement that he never made any omission in recording the 
readings (ibid, p 423, ll 21-28) 1 If on this evidence anybody was to say 
that there might have been an omission to record the ramfall of the 8th May, 
it would certainly not after all be a very improbable suggestion 

The witness maintained that he never recorded in any month the readings 
of the previous month, but could not deny that the figures for April had 
been wrongly entered in the column for March, 1909 The mistake was 
subsequently put right by the sahib, but the correction was not initialled by 
him (ibid, p 423, ll 28-33) In the total for March, 1909, again, the figure “9” 
was first entered and then scored through, but the witness could give no 
explanation of this (ibid, p 424, 11 4-6) Temperature figures, he said, were 
entered up to the 16th June, 1909 after which they were discontinued, but 
there were irregular entries even up to September, 1910 (ibid, p 422, ll 1-6) 
Then, again, it is to be seen, as the learned judge points out, that from 1903 
to 1908 the ramfall figures were recorded on the first page and the 
temperature figures on the next, but for some unaccountable reason the 
order appears to have been reversed in the year 1909 

Beyond pointing out that the condition of the book itself was not above 
suspicion, pages being pasted to it where the stitch had gone off (ibid, 
p 424, U 37-39), it is hardly necessary to refer to the evidence any further 
the indications are abundant' that the register was kept in a most perfunctory 
manner, and, to sav the least, it is more than doubtful if it was kept by the 
witness at all, and I repeat that I see no reason whatever for rejecting the 
learned judge’s conclusion {Vol 18, p 375, ll 22-27) 
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In the course of his arguments Mr Chatterjee sought to raise a pomt 
that the witness produced in court was not tlie real Bahadur Singh, as neither 
Tiis father’s name, nor his age, nor the date of his appointment as given by 
Turn in his evidence tallied with the particulars appearing in the service sheet 
The matter, however, was not pursued, and as it is not noticed in the 
judgment of the tnal court, nothing further need be said about it 

FINAI, CONCI/USION 

It thus follows from a consideration of all the rainfall registers that 
there is nothmg in this body of documentary evidence which tends to destroy 
the plamtifif’s evidence of ram and storm on the night of tlie 8th May 

All the grounds so far' urged by Mr Chaudhuri to discredit the plaintiff’s 
story of the evenmg procession and its sequel, therefore, fail, and the story 
must consequently stand, unless it is shaken in any way by the defendants’ 
evidence of the morning cremation 

This takes us to the next section of the Darieeling chapter, but before 
passing on to it, it is perhaps necessary to correct Mr Chandhuri’s misreading 
•of the trial court’s finding regarding tlie attempted evening cremation, as if 
it was supposed to follow from the mere fact of death at dusk That finding 
IS expressed in these terms ' “I have thus found that the facts connected 
with the sasan, or the shelters, or the rain, do not discredit the account given 
of what happened at the sasan on the night of the 8th May if the body of 
the Kumar was taken there that night, as it mnst have been, if he had died 
at about dusk” (Vol 18, p 376, ll 15-18) The learned judge might perhaps 
have expressed himself a little more clearly, avoiding the words "if"^ and 
"must", so as to leave no room for ambiguity, but there can be no doubt 
that what he meant to say was that as the Kumar had died at dusk, it is 
only reasonable to suppose that his body must have been taken to the sasan 
that night, and tliat being so, there would be nothing to discredit the plamtifi’s 
story of the happenngs at the sasan, unless it was negatived by tlie facts and 
■circumstances urged by the defendants regarding the sasan and the shelters 
and the rain In other words, he held that while on the one hand the story 
was consistent with death at dusk which had been already found, it was, 
on the other, not contradicted by any of the facts connected with the sasan or 
the shelters or the ram In the very next sentence tlie learned judge referred 
to the positive evidence on the plaintiff’s side, which he believed and on 
which he really rested his conclusion ^ 

It will be observed that throughout tlie discussion of this evidence not a 
word is said about identity 

It remains to add tliat the evening procession was a comparatively quiet 
affair with none of the pomp which was a feature of the morning show, no 
coins being distributed on the way {vide Kiron Chandia Mustafi, Vol 10, 
p 385, I 37 and Bisweswar Mukherjee, ibid, p 397, ll 4-5) 

NO CHANGES IN PEAINTIEF’S CASE 

In the course of his arguments Mr Chaudliuri often referred to what he 
•described as successive changes in the plaintiff’s case regarding the happen- 
mgs at the sasan The first story, he said, was that when the cremation party 
missed the body and could not find it out, thev left after setting fire to an 
empty pyre, and m^ support of this he referred to what appeared m the 
Bengali pamphlets published some time after the plaintiff’s Declaratjon of 
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Identity, "Faktr Beshe Praner Rajaf' (Ex T, Vol II, p 346) and "Bhowaler 
Katlia 0 Nabin Sannyasi" (Ex T (1), rbtd, p 344) The next variant was 
said to be the version which Bibhuti or Chandra Sekhar Banerjee, B W 959 
[Vol 11, p 28, II 5-9) gave, writing to Calvert on the 13th September, 1923 
about a rumour to the effect "that the dead body disappeared from the pyre 
during a storm and ram when the cremation party had taken shelter at a 
distance before setting fire to the body" [Ex Z (371), Vol III, p 348, 
ll 22-25), which meant that the body been put on the pyre before the men 
ran away for shelter 

With all respect to Mr Chaudhun, one fails to see how either the story 
in the Bengali pamphlets or the rumour spoken to by Bibhuti may in any 
sense be regarded as the plaintiff’s case By this token, the plaintifi might 
be made equally responsible for the rumour referred to m Ram Satyabhama's 
letter to the Maharajadhiraj of Burdwan [Ex Z[33), Vol II, p 175) The 
fact remains that none of the plaintiff’s witnesses have spoken to the body 
havmg been placed on the before it was missed, or to an empty pyre 
bemg lit after it had been missed 

And yet, if one may speculate, the rumours might not have been without 
some foundation in fact not at all excluded by anything appearing in the 
evidence on record It may well be that after all the outsiders in the 
cremation party had left, either of their own accord or sent away because it 
was getting too late, it occurred to tBe Kumar’s people who remamed behmd, 
when m spite of continued search they were still unable to trace the body, 
to stage a cremafaon with an empty pyre as a last resort and as the only 
means they could think of at that stage of covering up a scandal, for a 
scandal it was, though not due to any dehberate remissness on their part A 
second body might not have been available yet to suggest the brilliant idea of 
a second cremation, or such an idea might not yet have taken root m any 
fertile brain to lead to the search for a second body. 

6 THE MORNING CREMATION OF THE 9TH MAY 

On the question of the morning cremation the trial judge records the 
definite conclusion that it was a "faked” show with a "substituted body”, 
and be it noted, he arrives at this finding on an independent examination 
of the evidence touching this cremation, uninfluenced by any of the facts 
connected with the evenmg attempt (Fol 18, p 377, ll 26-28) 

One of Mr Chaudhuri’s complaints which he has strongly emphasised 
before us is that the learned judge has not considered the whole of the 
defendants’ evidence, but merely given a list of their witnesses which, again, 
IS incomplete by one, and of these, it is said, he discusses the testimony of 
only 4, namely, R N Banerjee, Haran Chakladar, Gita Devi and Jagat Mohini 

I may be forgiven for saying tliat learned counsel was manufactumg a 
grievance for the sake of a grievance In the first place, having regard to 
the fact that the morning cremation is admitted by the plaintiff, the question 
to be considered in this connection hes within "a narrow compass, the 'only 
point being whether or not the body which was taken out was that of the 
second Kumar , and many of the witnesses can be, therefore, eliminated with- 
out prejudice to the defendants’ case Secondly, it is not correct to state 
that the learned judge considers the evidence -of only 4 of their witnesses 
he refers to several others in the course of his examination of what be 
describes as "a fev? broad facts", which in his opinion behe the defendants’ 
story that the body was exposed and the usual rites were petformed at the 
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sasan (Vol 18, pp 385-388) Thirdly, as regards the omission Mr Chandhun 
complams of, one is not sure that his clients have suffered at all on this 
account, seemg that the witness left out, Gopal Singh, a bahurchi, D W 418 
(Vol 17, ,pp 331-332) says that he saw the dead body in a "sitting posture” 
on the charpoy at "Step Aside”,— no doubt with face uncovered, but the rest 
of the body "covered with a sewn garment from neck to foot”! Lastly, it 
IS not to be supposed, merely because the judgment does not contam a 
detailed reference to the evidence of each individual witness, that the whole 
of the evidence has not been considered to apply such a test m a case like 
this might be a counsel of perfection, but would certainly be doing less than 
justice to the trial court whose judgment is in fact as full and fair as its 
most exacting cntic could reasonably demand (see Vol 18, p 384, I 43— p 385, 
p 8) 


defence evidence analysed 

Now, what IS the evidence on which the defendants rely in support of 
their case that the body in the morning cremation was that of the second 
Kumar ? 

There is, first of all, the group of witnesses consisting mostly of the 
inmates of “Step Aside” who speak to the body having reposed in the clasp 
of the second Ram all the time ever since midnight till it was tom away from 
her the next morning There is, again, the evidence of persons who say they 
knew the Kumar in life and recognised his face after death as it lay exposed 
at the house,— a category which includes those who had only had casual 
opportunities of seeing the Kumar for the first time at Darjeeling on this 
occasion, and those who had seen and known him from before There is, 
further, another body of witnesses who had neither known nor seen the 
Kumar in hfe at all, whether at Darjeeling or elsewhere, but deposed to 
having only seen a dead body that morning at "Step Aside” or at the cremation 
ground, with the face uncovered, it bemg common case tliat the face was not 
exposed as the body was being borne along in the procession Finally, there 
is the evidence of all the witnesses who went to the sasan and say that the 
funeral was a normal one with full ntes and cerdmonies, at any rate that 
there was nothmg unusual about it which they remembered 

I 

Emerging from this body of evidence, are certain broad facts which may 
not unfairly be regarded as a touch-stone against which to test such evidence. 
These are — ‘ 

(1) The Rani clmging to the dead body right from midnight to next 

monung, directly negativing the possibility of a substituted body. 

This involves — 

(2) Body remammg upstairs all the time till it was brought down and 

laid on the charpoy, 

(3) Face remai n ed uncovered up to this stage, — ^permitting open recog- 

nition by all, and showmg no attempt at concealment of features , 

(4) Messages sent to the Sanitarium and the Cutchery Building, shortly 

after midnight, and arrival of Rajendra Nath Sett from the Sani- 
tarium with Tinkari Mukherjee and Bijoy Knshna Mukherjee, and 

of Shyamadas Banerjee from the Cutchery Building with Anukul 

Chatterjee, during the night, 

(5) Fresh calls sent out in the morning through Shyamadas 'Banerjee, 

Anukul Chatterjee, Jagat Mohmi and another nurse Mangh, which 
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brought to “Step 'Aside”, among others, Kasiswan Devi (wife of 
the Government Pleader, Mahendra Nath Banerjee), her eldest son 
Balen and her youngest son Rabin (R N Baneijee) abas Bebul, 

(6) Body exposed at the sasan^ there again permitting full view, and 

discounting any suggestion of suspicious conduct, 

(7) Performance of full shastric ntes at the cremation — includmg the 

recital of mantras, the putting on of a sacred thread or paita on 
the body, anointing the body with ghee and bathing it with Ganges 
water,— Jagat Mohini having been commissioned by Kasiswan Devi 
to take the paita and the Ganges water, the latter from Burdwan 
House , 

(8) Also, demonstrations of gnef by a trusted servant of the Kumar, 

Sarif Khan, and a near relation Birendra Chandra Banerjee 
who performed the “Mukhagni”, 

(9) Generally, the atmosphere of pubhcity surrounding the whole 

transaction 

These are the facts which the defendants set out to prove, and if they 
were pioved, they would undoubtedly establish the whole of their case 

The evidence is wholly oral, and quite naturally the defendants try to 
support the statements of those who may be considered to be partisan or 
prejudiced witnesses by the evidence of ^as many disinterested persons as 
they can Among such independent outsiders, they evidently reckon the 
four persons whom the learned judge has singled out for special treatment, 
namely, R N Banerjee, Jagat Mohini, Gita Devi and Haran Chakladar 

So far as Gita Devi is concerned, the real importance of her evidence 
lies in her supposed corroboration of R N Banerjee’s presence in the 
procession, which requires the procession to have passed along the Thom 
Road route to make it possible for her to have noticed her brother-in-law 
in It from her house “Balen Villa” whicli lay on this route, this bemg in 
fact the only circumstance which lends significance to the question of route, 

Kasiswan Debi who is said to have gone over to “Step Aside” that 
morning directly she got the news of death from Jagat Mohini, and is also 
supposed to have been visiting the Kumar eveiy day during his illness with 
B^erjee, then a young lad of 17, is unfortunately dead, and not 
unnaturally is her unavoidable absence from the witness box sought to be 
made up for by her daughter-in-law and the youngest son 

JUDGE’S FINDINGS ' 

It will perhaps be helpful to state at once the findings of the learned 
judge on some of the questions indicated above These are — 

(1) That the story about the body being upstairs, clasped by the Ram, 

until taken away from her at about 7-30 or 8 the 'next morning, 
is an utter falsehood (Vol 18. p 387. U 33-34 and p 388. ll 5-7), 

(2) That the body was in a room downstairs, and was seen by 

Dr Bran Knshna Acharyya, covered up from head to foot, when 
he came over in the morning,— a visit which is admitted by 
the defendants, though the purpose of it is in dispute (ibtd, 
p 387. ll 25 and 39 and ll 21-22), 

(3) That not a soul came to “Step Aside” at night after 9 pm on 

the 8th May, but men were sent for and came from the 
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Sanitarium or the Cutchery Building the next morning (ibid, 
p 385, II 9, 22, 23 and 36-37), 

(4) That Easiswan Devi did not come in the mommg (ibid, p 385, 

ll 37-38 and p 388, ll 10-11), nor was Jagat Mohim sent out 
to the sasan (ibid, p 389, I 24), the story about her bemg asked 
to take the paxta and the Ganges water there being a pure 
invention (ibid, p 389, ll 34-38) , 

(5) That R N Banerjee was also not at “Step Aside” that mormng 

(ibid, p 384, I 42 and p 385, ll 37-38), nor was the procession 
. seen by Gita Devi from her house, as it never passed that way 
but followed the Commercial Row' route '(ibid, p 390, ll 29-33 
and p 391, ll 4-6) , 

(6) That R N Banerjee really left for Kurseong that morning for 

the Kakina sxadh (ibid, p 386, I 3) , 

(7) That no rites were performed at the sasan, and the body was 

burnt up witliout being stripped of its clothing (Ibid, p 389, 

I 39 and p 392, ll 14-15), 

(8) That the procession was made only too ostentatious on purpose, 

— ^pice scattered, reversed arms and so forth (ibid, p 385, 

II 39-42) 

As regards the demonstrations of gnef at the sasan — Sarif Khan trying 
to throw himself on the burning pyre and Birendra Chandra Banerjee 
rolling on tlie ground in grief— he held these facts were admitted by the 
plaintjfi’s witnesses (ibid, p 379, ll 21-24) 

It IS not difficult to see that these findings, if it is possible to accept them 
as correct, are enough to dispose of the defendants’ case of the morning 
cremation completely The question then is, first, whether m arriving at 
these findings the learned judge considered all the material evidence, and 
secondly, whether his conclusions are justified on such evidence In other 
words, all that Mr Chaudhuri is entitled to demand is that the findings 
should be tested in the light of the whole body of evidence on the record 

This evidence, it should be noted, does not consist merely of the state- 
ments of the defence witnesses, but includes also the testimony of witnesses 
on the plaintiff’s side, far out-numbered as they are by those of the 
defendants Mr Chaudhuri claims that the defence evidence is all one-sided 
and remains uncontradicted, whereas the plaintiff only seeks to raise suspicion 
by the evidence he has called One has, however, only to read the short and 
simple deposition of the plaintiff’s first Witness, Dr Pran Krishna Acharyya 
{Vol 1, pp 194-199), to see what devastating effect it has on a not incon- 
siderable part of the defendants’ case regarding the morning cremation, 
bolstered up as it is by an army of witnesses This evidence is indeed quite 
definite, and, effectively disposes of the storj', which is a vital part of such 
case, that the body was that of the second Kumar, and that it lay at “Step 
Aside” with the face exposed till it was borne away to the sasan some time 
after 8 A M 

i 

DEVASTATING EEEECT, OF DR PRAN KRISHNA ACHARYVA’S 

EVIDENCE 

It is worthy of special note that the evidence was given long before the 
defendants came out with the particulars by means of which they sought to 
estabhsh their case. Dr Acharyya being not merely the first witness, for the 
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plaintiff, but the very first person to depose m the suit itself, the earliest 
witness on the defendants’ side Shyamadas Banerji {Vol 1, pp 255-278) not 
being examined until about three months later 

It IS just as well to call attention to Dr Acharyya’s evidence at once, 
of which the learned judge has given a very correct analysis in his judgment 
{Vol 18, pp 386-387), and which makes it quite clear — 

(1) that early on the morning of the 9th May at about 6 am 

Dr Acharjya leceived a call from a person looking like a nurse 
(whether it was Jagat Mohini or Mangli does not matter), who 
gave him a message regarding the second Eumar, which made him 
go over at once to "Step Aside” with a stethoscope (FoZ 1, p 195, 
ll 1-6, I 12 and p 197, ll 31-37) , 

(2) that whatever the actual terms of the message were, Dr Acharyj'a 

got the impression that the patient was either dying or had 
just died, and he was expected to pronounce death (find, p 197, 
ll 22-24 and 26-29), 

(3) that Dr Acharyya had not received any authorised call for the 

Kumar’s treatment {ibtd, p 195, ll 1-2) , 

(4) that on going to "Step Aside”, he saw a dead body “completely 

covered” (ibid, p 195, I 17 and ll 25-27, p 198, I 22, ll 23-24 
and I 25), and his impression was he saw it on a bed-stead 
(fbid, p 195, I 29), 

(5) that he tried to uncover the body and examine the heart with 

the stethoscope to see if life was extinct, but was peremptorily 
warned off by the people there on the ground that he was a 
Bralimo and the bodv was that of a Brahmm [ibid, p 195, 
ll 18-23 and p 197, ll IS) 

ATTEMPTED EXPLANATION OF HIS VISIT 

There was not a word in the cross-examination even remotely challenging 
any of these facts, — nothing to suggest tliat Dr Acharjya did not come 
to "Step Aside” that morning, or that the body he saw was not fully covered 
up, or that he did not want to examine the body, or that he was not 
prevented from doing so All that was put to him was if it was not quite 
natural for a member of a Brahmin family to object to a Bralimo touching 
the dead body of a Brahmin {tbtd, p 196, ll 1-3) in other words, the facts 
were admitted, only an excuse was sought for the act of unceremoniously 
turning away the doctor after calling him in, — and be it added, a false 
excuse at that, as on the defendants’ own showing no objection was raised 
to Calvert examining the body and pronouncing it dead one wonders if 
by tlieir standard the touch of a Brahmo, though still a Hindu, would 
pollute, but that of a non-Hindu would purify! 

Dr Acharj' 5 ’a’s presence at “Step Aside” being admitted, Mr Chaudhun 
was really in a difficulty in finding some explanation to account for it, and 
j'et it IS clear that tlie purpose for which the doctor was brought there 
has a very material bearing on the defendants’ case 

If he came on a professional visit, it would almost make it certain 
that the body he saw was not that of the second Kumar, for supposing the 
Kumar had died at mid-night, no one would think of getting a new doctor 
the next morning to examine Itis body, specially as the defendants say 
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Calvert and Dr Nibaran Sen were both in attendance at the time of death. 
This was realised by the defendants themselves, who accordingly tried to 
run away from this position, as is in fact shown by a question they put 
to Dr Acharyya suggesting that some other qualified doctor might have 
declared tlie patient dead before his arrival {tbtd , p 197, U 18-19), to which 

the witness simply replied that this was more than he could say {ibtd, 

i 20) 

The only other suggestion, not put to the witness, but which Mr 
Chaudhun put before us, was that Dr Acharyya must have been summoned 
casually as a sasan-bandhu, ]ust as others had been— that is to say, to assist 
in carrying the corpse to the cremation ground, which would pre-suppose 
his being told that the Kumar had died In the first place,' however, he 

would not in that case have come hurrymg to “Step Aside” with his 

stethoscope Secondly, as the learned judge points out, being a Brahmo, 
Dr Acharyya would have been “useless for cremation purposes” {Vol 18, 
p 387, I 23), and he would have himself told so to the person who went 
to call him, for, as he says in his evidence, he knew that it was a custom 
among Brahmins not to allow a Brahmo to carry the dead body of a Brahmm 
{Vol 1, p 196, U 28-30) Thirdly, it is unthinkable that if he Was 
requisitioned as a sasan-bandhu, he should have been allowed, stethoscope 
m hand, to go upstairs, where accordmg to the defendants the dead body 
had been lying in the clasp of the second Ram There is no evidence that 
any of the otlier new-comers went or were taken to the first floor that 
morning, except perhaps for the purpose of bringing down the dead body, 
the evidence is really the other way Rajendra Nath Sett definitely says 
he did not go upstairs {Vol 1, p 309, I 30), while Mohendra Nath Banerjee 
states that none of the Secretariat people went inside the house {tbid, p 327, 
ll 14-15), and Nalmdra Nath Ghose also speaks to the same effect {ibtd, 
p 402, ll 33-34) Nor can one forget in this connection Satyendra’s state- 
ment that “it was not possible for Ram Sing Subha to come upstairs into 
the Kumar’s bed-room when the Ram was also there” {Vol 16, p 431, 
ll 10-11) 

Mr Chaudhun at one stage drew the picture of Dr Acharyya gomg 
upstairs to see the body and the Rani quietly moving away for a few minutes 
to facilitate his coming, but this would imply a deliberate act on the part 
■of the people at “Step Aside” in taking him there, which would of course 
be the last thing the defendants would admit 

Satyendra, it will be remembered, did not even know the name of 
Dr Pran Krishna Acharyya of Calcutta at the time he was m Darjeeling 
{Vol 16, p 479, ll 28-29), — ^though on bemg confronted with a passage from 
the doctor’s evidence, he was willing to concede that his visit was “not 
impossible, but highly improbable” {tbtd, p 479, ll 33-34), — and Bibhabati 
on her part did not recollect anybody coimng to examine the body before it 
was taken downstairs {Vol 12, p 248, ll 37-38), while Jagat Mohmi had 
not heard the name of Dr Acharyya even when she was deposing, nor seen 
if there was a house at all below and near “Step Aside” {Vol 1, p 296, 
ll 3-5) 

_ It IS significant! that none of the witnesses on the defendants’ side are 
willing to admit the presence of Dr Acharya in fact, if I am not mistaken, 
those who say they were at “Step Aside” that morning are almost all 
without exception anxious to disown him Thus, to pick out a few such 
witnesses, Shyamadas Banerji says he heard the name of Dr Pran Rr isTiTig 
Acharyya of Calcutta but did not know him {Vol 1, p 271, ll 10-11) 
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Rajendranath Sett speaks to the same effect, being good enough onl} to 
add tliat he was a “big doctor” (ibid, p 309, I 41— p 310, I 2) Mohendra 
Nath Banerjee likewise never saw him, but onl}* heard of his name as that 
of “an eminent physician” (ibid, p 338, U 19-21) Professor Haran Chandra 
Chakladar was in a somewhat better position, for he knew him and knew 
his face as well, and also that he was "a renowned doctor of Calcutta”, 
but neither did he have his acquaintance nor did he remember if the doctor 
was at Darjeeling at the time (tbid, p 387, 11 12-15) Kshetra Mohan 
Bhattacharj'a, who saj's he was putting up at “Mall Villa” and got the 
news of death at about 4 or 5 a M , merely vouchsafes the information that 
Dr Acharjja was staying in anotlier part of the same house m a room 
close to Ins, but separated by a tin wall (ibid, p 428, 11 14-15) Birendra 
Chandra Banerjee (D W 290) heard Dr Acharyya’s name first as a witness 
m this case {Vol 15, p 355, 11 3-4), only tlie daj* before he himself gave 
his evidence, whicli, however, awakened in him no cunosit} to know what 
the doctor had said (ibid, p 332, 11 24-32), for he was sure that anj evidence 
which conflicted witli his, was bound to be false or mistaken, — save and 
except that of Ram Bibhabati (ibid, 11 32-35) i Dr Ashutosh Das Gupta, 
presumablj because he was a doctor himself, knew the name of Dr Acliarjwa 
for a long time, from even before the Darjeeling trip, though not of course 
as a big doctor, but he never saw him and never heard he had come to 
"Step Aside” he is definite that he did not see him on the 9tli Mav 
(Vol 16, p 327, ll 3-10) 


PLAN mSCARRIES 

Look at the matter from any point of vieu one maj, there is to mj 
mind no possible escape from the conclusion that the summoning of Dr 
Pran Krishna Acharjja to “Step Aside” was not and could not have been 
a casual act, but had a definite purpose behind it, a purpose, however, which 
Nemesis caused to miscarry, — ^that which was designed to serve as valuable 
evidence m tlieir favour turmng out to be tlie most damning circumstance 
agamst tliose who had planned this ingenious move And it is this that 
accounts for the studied reluctance of the defendants through their witnesses to 
admit the visit, far less to face it, though it could not be denied m the 
cross-examination of the witness himself 

Mr Chaudhun stressed it with some force that it was not necessary 
to call in Dr Acharyja to prove the existence of a dead body at “Step 
Aside” that morning, as the cremation procession itself which was to follow 
would hai e been quite enough for the purpose He was perfectlj* right, 
but he was wTong in supposing that it was ever the plaintiff’s suggestion 
that this was the purpose The real object must have been to create 
independent evidence after the fiasco of that night, not of tlie presence of 
a dead body, but of tlie presence of the dead body of the second Kumar,, 
and tins could be easily and effectively acliieved if Dr Acharjja could 
be made to give a death certificate It was obviously out of the question 
to approach eitlier Calvert or Dr Nibaran Sen for such a purpose 

Dr Achaiyja no doubt said, and be it noted he did so in his examina- 
tion-in-chief, that nobody asked him for a death certificate (Vol 1, p 195, 
I 39), but this was only because the Brahmo doctor must have caused a 
shock and a surprise by his refusal to take things for granted and his 
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insistence ' on eyami nin g the body for himself, — a rude reminder to those 
who wanted him how 

“The best laid schemes o’ mice and men 
Gang aft a-gley” 

J 

Dr Pran Krishna Acharyya, who it may be stated is no longer hying, 
was in fact a well-known medical practitioner of Calcutta in those days 
and a man of unimpeachable integrity, whose credit or veracity even 
Mr Chaudhun dared not assail 

He IS one of the persons from whom Dmdsay obtained a statement in 
J.92I, though it IS not clear how Dindsaj' got his name, if neither Satyendra 
nor any of the "Step Aside” witnesses of the defendants had known of 
his visit As I have pointed out in an earlier portion of the judgment, 
Dmdsay was writing to Dethbridge on the 10th June, 1921, to get a state- 
ment from Dr Acharj'ya among others, and Lethbridge arranged to send 
for him [Ex 439, Vol II, p 241) Rai Bahadur Sasanka Coomar Ghose, 
however,' appears to have seen the witness later, and Lmdsay thought it fit 
not to trouble him any further [Ex 440(a), tbtd, p 248, ll 1-2) All the 
same Lindsay sent him a questionnaire on the 13th August, 1921, when 
Dr Acharyj'a was at Mussoori [Ex Z[33S), tbtd, pp 258-259), and the latter 
sent him a reply [Ex Z[334), tbtd, p 260) 


FUTILR CRiTiaSM OF EVIDENCE 

Mr Chaudhun tried to shake Dr Acharyja’s evidence by reference to 
two of his answers to Lindsay, but the attempt was as feeble as it was 
futile 

Q 4 was in these terms 

“Did you know the Kumar before? 

"If not, did you see the body after death? 

Please give a description of the body as far as possible” 

The answer was “No Yes I have altogether forgotten his features ” 

The argument was that he could not have forgotten the features unless 
he had seen them, and it was said that his present statetnent that he saw 
the body fully covered up was, therefore, demonstrably incorrect But the 
fact IS over-looked that Dr Acharyya was living close to “Step Aside” and 
knew that the second Kumar was staying there [Vol 1, p 195, ll 7-9), and 
it was not all unlikely for him to have had opportunities of viewing the 
Kumar there or on the road, as so many defendants’ witnesses sav they 
had done Mr Chaudhun drew attention to his statement in tlie evidence 
“I did not meet him there while he was alive, nor had acquaintance with 
him” [tbtd, p 194, ll 31-32) The translation in the printed record is 
misleading the deposition was in Bengali and the original words mean 
that “he had no tntervtew with the Kumar in hfe, — ^he” had no acquaintance 
with him” Definitely, the witness did not say that he had not seen the 
Kumar before his death In any event it will bd seen that, this particular 
answer was not put to him at all in cross-examination 

He was, however, cross-examined with reference to his answer No 8 
which he had sent to Lmdsay “I saw sons of Mr M N Banerjee, 
Government Pleader, making arrangements for cremation” [Vol II, p 260, 
ll 22-23) This was in reply to the question “Can you remember the 
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name with address, if possible, of any person who to your knowledge was 
present either at the death or with the funeral procession or at' the 
cremation?” It was said he was making a different statement now, for he 
stated that at the time he was speaking of, he knew Mr M N Banerjee, 
the Government Pleader of Darjeeling, but not his sons whom he came to 
knoiy afterwards (Vol 1, p 198, ll 2-4 and 7) But on his being reminded 
of his previous answer, he still adhered to this statement, and added quite 
frankly "I do not think that it was right for me to write “saw” m 
the said answer of mine There is in the question, “to your knowledge” 

I >*ginp to hear later on that they were there I wrote “saw” for that 
reason” {ibid, p 198, ll 37-39) As regards cremation arrangements, what 
he saw was the dead body covered up, from which he understood that it 
was about to be taken out for cremation, and he explained that this was 
all he meant when he -said, even before he was shown his former answer, 
that on going over to “Step Aside” it appeared to him that arrangements 
were then being made for cremation of the dead body {ibtd, p 197, ll 38-39 
and p 198, U 21-27) The explanation ceems to be quite natural, and I 
see nothing in his evidence which is really contradicted by the statement 
he gave to I/indsay 

Apart from the fact that his story was in substance left unchallenged 
in cross-examination, there are at least three unerring indications in the 
evidence itself which show that he could not but be speaking the truth 
First, his statement that nobody asked him for a death certificate (ibid, 
p 195, I 39) if the plaintiff got him there to give false evidence, he 
could be easily made to say that such a certificate had been asked for from 
him Secondly, his statement that a nurse went to call him (ibid, p 195, 

II 2A and p 197, ll 33-34), this being a fact which he could not anticipate 
would be quite consistent with the defendants* own case that a nurse was 
sent out to fetch people to “Step Aside” that morning Thirdly, his state- 
ment that he did not know who asked him not to examine the body, or 
who was the Kumar’s brother-in-law (ibid, p 195, U 23-25 and p 197, 
ll 4-5) particulars which he need not have withheld, if he was giving 
tutored evidence 

It IS again worthy of note that he did not pretend to remember the 
details of that day’s incidents he said so in his statement to Dmdsay 
(Vol II, p 260, ll 10-11) as well as m his present evidence (Vol 1, p 197, 
I 1) Still he had good reason to remember the occasion, as it did appear 
to him “a little strange” that he should not be allowed to examine the 
body (Vol II, p 260, ll 24-26), and he was “a little piqued” at this (Vol 1, 
p 197, I 3) 


UNCONVINCING SUGGESTIONS 

It seems to me difficult to accept Mr Chaudhuri’s theory that Dr 
Acharyja took his stethoscope with him for nothing, and wanted to examine the 
body without being asked by anybody to do so If, as the defendants say, 
the body was lying upstairs, such officious conduct would reallj be impossible 
on his part This case was in fact not put to the witness at all, but all 
that he was asked was if he knew the person who told him not to touch 
the body (Vol 1, p 197, ll 4-5) On behalf of the plaintiff, however, it 
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was put to Satyendra if such a thing could have happened, and his answer 
was, as usual, charactenstic 

"Q — Could any doctor be asked on the 9th morning to feel the 
Kumar’s pulse or examme him without your knowing it? 

A — ^May be 

Then says, but it is hardly probable 

Q — Do you know that he has deposed that he came to the “Step 
Aside" on the 9th morning, saw a covered up body and wanted 
to feel its pulse and otherwise examine it — do you say such a 
thing could have happened? 

A — Could have Cannot say one way or the other If such a thing 
did happen, it did not happen in my presence" (Vol 16, p 448, 
ll IS) 

An important question to consider m connection with Dr Acharyya’s 
evidence in fact is where he saw the dead body at ‘ Step Aside", upstairs 
or downstairs Neither side asked him definitely about it, but m his 
exammation-in-chief he stated that the dead body was on a bed-stead, adding 
that this was his "impression” {Vol 1, p 195, I 29), and there was no 
cross-examination on the point “Impression” of course is not memory, but 
if it be supposed that his recollection was mexact and he actually saw the 
body lymg on the floor, the defendants must face the fact of his going 
upstairs and account for it, which, as I have said, they cannot do without 
entangling themselves in insuperable difficulties To take Dr Acharyya 
upstairs would mdeed be not only a meaningless, but a suicidal move on 
their part Seeing the body on a be^-stead might be mere “impression”, 
but not so his seeing it fully covered, ateut which he was as defimte as any 
honest witness could be, and it is the defendants’ positive case that the 
body was not covered while it lay upstairs All indications, therefore, in 
the evidence seem distinctly to point to Dr Acharyya’s “impression" being 
as good as true recollection, and it follows that he must have seen the 
body downstairs, — ^not, however, in the yard outside where, according to 
the defendants, it was not removed till about 8 am, but inside the house, 
Satyendra himself saying that it was not his case that any doctor exami n ed 
the body while it lay on the khatta in the yard {Vol 16, p 541, ll 1-2) 
Birendra Chandra Banerjee also admits that if anybody says that on the 
morning of the 9th he saw the dead body on a khat, he could not possibly 
have seen it upstairs {Vol 15, p 362, ll 18-19) 


IF DR ACHARYYA SAW BODY UPSTAIRS 

If, according to the defendants, the body was upstairs, when Dr Acharyya 
saw it, one wonders why this case was not put to the witness, nor was he 
asked a single question as to whether he noticed the second Ram there or 
not Mr Chaudhun called attention to a question put to one of the defen- 
dants’ morning cremation witnesses, Durga Charan Pal, D W i 57, which he 
said showed that it was the plaintiff’s case that the body was upstairs at 
the time 

"Q — Supposing he (Dr Acharyya) had said that he had seen the 

, ‘ body at 6 AM or so, fully covered up, he must have seen the 

, , body upstairs?” {Vol 13, p 149, ll 8-9) 

Learned counsel evidently mis-read the question, which only meant to ask 

if Dr Acharyya’s evidence would not imply such a conclusion on the 
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defendants’ case, the object bemg to contradict that case by this evidence 
It is ridiculous to suppose that at the stage when this witness was being 
examined, the plamtiff should, for no reason whatever, be suddenly making 
^ change of case on such a vital point In point of fact, the same suggestion 
was put later to Dr Ashutosh Das Gupta, who of course said that such a 
thing as Dr Acbaryya or anybody examining, or wanting to examme, the 
body after death did not only not happen, but could not possibly have 
happened (Vol 16, p 288, ll 5-14) 

On the question as to whether the body was upstairs or downstairs on 
the morning of the 9th May, it is instructive to refer to the evidence of 
one of the defendants’ own important witnesses Mohendra Nath Banerjee 
(Vol 1, pp 323-346), which wholly destroys the case sought to be made 
through other witnesses to the effect that the body was brought down from 
the first floor by the wooden staircase at the northern end of the building, 
and then carried along the whole length of the road-side verandah on the 
ground floor, and finally deposited on a khatta in the yard outside As the 
learned judge points out (Vol 18, p 382, I 39— p 383, I I), and as is clear 
from the evidence of Kalu Satri, D W 75 [Vol 13, pp 270-281), whose • 
description of the lay-out of "Step Aside” both sides accept as correct, the 
staircase led mto this ground floor verandah from the glazed verandah on 
the top of it (which is marked No 6 in the rough sketch given by the 
learned judge in his judgment, Vol 18, p 311) If the body was lying 
upstairs, there could evidently be no question of bringing it out of any of 
the ground floor rooms in carrying it to the khaka outside Mohendra 
Nath Banerjee, however, says quite ekphcitly "The dead body was brought 
out from the room attached to the verandah" [Vol 1, p 327, ll 13-14) 
There is absolutely no ambiguity m this evidence, and no mistakmg the 
"room” or the "verandah” he means, to which in fact he frequently refers 
in other parts of his deposition I am wholly unable to accept 

Mr Chaudhuri’s suggestion that the original deposition in Bengali shows 
anything to the contrary, or that the learned judge mis-read the same 
[Vol 18, p 387, ll 35-37) I have read it myself more than once, and most 
definitelj', it does not show that the "room" meant the road-side verandah, 
and the "verandah” meant a ledge projecting from the outer door of the 
house into the compound and leadmg down to it by a short flight of steps, 
as counsel wanted to say Such a projection beyond the outer door would 
not be described as a verandah in the lower storey ( ) 

[Vol I, p 326, I 41), and no such projection actually existed Kalu Satri’s 
evidence shows that the compound outside, the inner verandah and the 
rooms opening into this vestibule were all on the same level [Vol 13, p 272, 
ll 14-16), and that is also what D W 66, Narendra Nath Mukherjee, says in 
cross-examination (tbtd, p 197, ll 7-S and ll 14-15) as well as in re-examma- 
tion (ibid, p 198, ll 1-2) 

Mohendra Nath Banerjee in fact makes it quite clear that the 
“verandah” he was speaking of was the road-side verandah, where he 
and others had been waiting [Vol 1, p 327, ll 2-6), and that the body was 
brought out from the inner apartments to tins verandah from where it was 
home away on a charpoy or khaka [ibid, ll 19-20, 23-24, 26-27, 28-29 and 
37-38) He puts the matter beyond doubt when he says later that "the 
verandah, and the room from which the body was taken out to the verandah 
were of the same level” [ibid, p 330, ll 29-31) His statement that "he did 
not enter inside” [ibid, p 326, I 41) only means that he did not get mto 
any of the inner rooms, not that he was waiting outside m the compound 
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The learned judge apparently takes the view that Bijoy Knshna 
Mukherjee’s evidence on the point was the same as that of Mohendra Nath 
Banerjee {Vol 18, p 387, ll 37-38), but I agree with Mr Chaudhuri that 
he IS wrong in so thinking Bijoy Krishna Mukherjee no doubt spoke of the 
dead body being taken through the “room” in which he was seated, but 
reading his evidence, it is clear that by “room” he only meant the vestibule 
which it appears was used as a waiting hall on the occasion (Vol I, p 317, 
ll 30-31) 


FACTS ESTABWSHRD 

Dr Acharyya’s evidence thus establishes three broad facts — 

(1) that he was summoned to “Step Aside” at about 6 am on the 
morning of the 9th May, 

(2) that he saw there a fully covered up dead body, and 

(3) that he saw it downstairs 

As it IS nobody’s case that there were two dead bodies m the house at the 
same time, the body he saw must have been either that of the second Kumar 
or of some other person The first alternative is, however, ruled out by — 

(1) the hour of his call, 

(2) the purpose for which he was called, which could not be that of 
acting as a mere sasan-bandhu, and 

(3) the false excuse by which he was stopped from hfting the cover 
and examining the body 

It will be seen, therefore, that the evidence is neither “colourless”, nor 
does it stop short at “raising suspicion merely” it reall> cuts across vital 
parts of the defendants’ case made by thar witnesses regarding the morning 
cremation, — ^the body remaining upstairs in the clasp of the second Rani, 
and the face lying exposed at “Step Aside”, and in negativing these facts, 
also sweeps away the evidence of recognition of, the face before the body 
was carried out of the house 

HOW FAR RFBUTTFD BY DRFFNCE EVIDENCE 

The question is whether it can be said on the other hand that 
Dr Acharyya’s testimony is itself repelled by this body of defendants’ 
evidence, which is mdeed wholly contradictory to it 

The decisive consideration is that Dr Acharyya’s evidence in its essential 
parts is admitted by the defendants, — ^that some one from “Step Aside” went 
and called him that morning, that he saw a covered dead body there on his 
arrival, and that, he was not allowed to touch the body on the ground that 
he was a Brahmo facts which are wholly incompatible with the story told 
by the defendants’ witnesses 

That story may all the same be examined, in so far as it purports to 
describe the scenes after death in the room where according to the defendants 
the Kumar’s dead body lay the whole of that night till it was removed down- 
stairs the next morning 

BIBHABATI’S ACCOUNT OF INCIDENTS ON NIGHT OF DEATH 

Bibhabati’s account m her examination-in-chief is this ' ' 

“After the second Kumar’s death, my brother and I and the two 
nurses, the two maid servants were m the room Ashu Doctor and 
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Birendra and Mukunda were coming and going I remained in the 
room— passed the whole night there Whether Satyendra, my brother, 
was there all the time I do not remember, but I was there until the 
corpse was taken down next morning The Kumar’s dead body lay 
all night on the bed on which he had died I had thrown myself 
on Ins bed and was weeping” (Vol 12, p 204, ll 4-10) 

In cross-examination she says 

“I was awake all night till the body was taken downstairs Many 
people — outsiders, my Mama (maternal uncle) and Kasiswari Debt — 
came into the room m the morning before the body was taken down- 
stairs My mama was Surja Narain Babu His, Kumar’s body was 
covered, but the face uncovered before the body was taken down- 
stairs Sometimes people would cover up the face too, but I would 
uncover it from time to time I do not remember an} body who 
wanted to examine the body before it was taken downstairs ” (ibid, 
p 248, ll 31-38) 

Agam, 

"I cannot swear at what precise hour of the clock the Kumar’s body 
was taken downstairs I can swear that the body could not have been 
taken down before 7 am It was taken down long after it was light ” 
(ibid, p 262, ll 1-3) 

She denies that she was removed from her husband’s room on account of her 
fainting fits in the day-time of the 8th May and never saw him agam after 
that all that she saw on the next morning was a covered body downstairs 
while she was upstairs (ibid, p 278, ll 3-12) 

So the Rani was awake the whole night, throwing herself on her 
husband’s bed and keeping a constant watch over his dead body, without any 
fainting fits 

“Fainting fits” that night would of course be a dangerous admission, and 
she must, therefore, not only deny this, but go the length of denying the fact 
mentioned by her mother in a letter, that she sufiered from epilepsy {Ex 300, 
Vol I, p 37, ll 21-22, and Vol 12, p 259, ll 13-21 and p 277, I 39— 
p 278, I 18) 


SATYENDRA’S EVIDENCE 

Satyendra’s evidence may now be referred to This is what he says in 
examination-in-chief 

"After the second Kumar’s death his corpse remained in the room in 
which he died It remained there until the body was taken down 
next morning Before it was taken downstairs it was not left alone 
Bibhabati remained there I was there for the rest of the time, the 
nurses were there, tlie maid servants were there, one or two men 
servants were there and other ofBcers coming and going ” {Vol 16, 
p 429, ll 22-27) 

Again, 

“The dead body was brought downstairs at about 8 o’clock in the 
morning, about 7-30 or 8 A M on the day following the death ” 
(ibid, p 429, ll 37-38) 



BlBHABATrS "FITS" 


289 


“When the bodj was brought down and pjaced on the kfiaf, the face 
was uncovered until it was finally covered with a shawl 
when the dead body was brought down, the second Ram was with 
the body ” (tbtd, p 430, ll 5-9) 

Then, m cross-examination he expresses himself as unable to say whether he 
was upstairs or downstairs all the time the Kumar’s body lay in the room 
on the first floor {tbtd, p 447, ll 35-36), evidently to leave a loop-hole for 
Dr Acharyya’s presence upstairs to examine the body, without, however, 
admitting the fact He remembers he had no sleep at all that night At 
about 3 o’clock in the morning he got downstairs when some people came 
Between then and the time the dead body was brought into the yard, he had 
to go up and down many times He has no recollection if anybody told hin^ 
that a doctor wanted to examme the Kumar’s body (ibid, p 480, ll 7-12) 

The evidence so far is not inconsistent with that of his sister, except 
that he would not wholly exclude Dr Acharyya’s coming to examine the 
dead body, as she attempts to do 

An hour or so after the Kumar’s death, he sent "chits” to people he 
knew at the Sanitanum and at the Cutchery Building (ibid, p 429, ll 9-12 
and p 478, ll 20-29) 

It is mstructive now to compare the account he gives with what he ■records 
in his diaty Thus, under date the 8th May' 

“Bibha began to have fits The doctors melted away Only two nurses 
remained Sarif Khan was mad Sent Behara for Seyomania, who 
came at about 3 m the morning Message to Uttarpara and Jdpore 
Sent man to the Sanitarium for men to get the corpse removed for 
funeral” {Ex 399(1), Vol I, p 306, ll 11-14), 

and under date the 9th May 

“Sett with men from Sanitarium arrived M N Baneryee's son Balen, 
Phatick (same as Anukul Chatteryee), Shyamadas arrived With 
difficulty removed the body covered in silks, shawls and flowers ” 
{Ex 399{2), tbid, p 307, ll 3-5) 


BIBHABATI’S “FITS” 

- He knew that the diaiy-entry about his sister’s "fits” had been put to 
her m cross-examination, and so he tried to recall' the incidents, still he 
“failed to remember any fit” {Vol 16, p 431, ll 18-24) But when he was 
cross-examined about it himself, his memory seemed to recover from its 
obsolescence, and bemg confronted with the entry, he said "This must 
have happened I recall now that this did happen I remember she had 
her first fit after the Kumar’s death” (ibid, p 499, ll 31-32) He struggled 
hard, however, against any suggestion that his sister might have lost 
consciousness, and ended by saying “Bibhabah had what a Bengalee would call 
‘fits’ ” (ibid, p 500, ll 20-27), by which he apparently meant "a temporary dazed 
state, a state of temporary speechlessness or perhaps lock-yaw due to sudden 
shock” {tbtd, II 2-4 and 17-19) All that he remembered was that "she would 
cry for some fame and stop, and cry again, stop and remam motionless and 
CTy agam” (tbtd, ll 14-16), though he did not say that she was in “hystencal 
fits” (ibid, 14) - 

19 
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In spite of Mr Chaudhuri’s Suggestion that Satyendra m liis diary must 
have been referring to mere hysterical fits and weeping, the studied equi- 
vocation of the witness in the box leaves no doubt m my mind that Bibhabati 
must have had such “fits” that night, whether of the “Bengalee” variet) or 
not, as to put an end to the story of the Ram hanging on to the dead bod\ 
all through the night 


OTHRR BVIDKNCE 

A most graphic description of tins story comes from Jagat Mohmi, 
according to whom, from the moment the doctors “melted away” after the 
death of the Kumar, the Rani kept on clasping the bodj in her arms, she 
and Mangli in their turn clasping the Rani {Vol 1, p 282, 11 4-6, 17-18, p 283, 
ll 20-22, 25-27, 33-34, p 290, 11 33-35, p 294, ll 40-42) 

The account is perhaps surpassed only by Shyamadas Banerjee who on 
arrival at “Step Aside” that mght saw his cousin sister weeping, “placing 
her face upon the face of the Kumar” [Vol 1, p 256, I 30, and p 263, 
ll 37-39) He went into the Kumar’s room at 1 or 1-30 A M , and up till 
morning, so long as he was there, it was only Bibhabati who remained m the 
room (ibid, p 270, ll 9-15) 

Dr Ashutosh Das Gupta is surprismgly restrained, and merely says that 
the Ram was in the room in which the dead body lay [Vol 16, p 243, ll 34-35) 

Bepin Behan De, the khansama, was with the dead body until it was 
taken downstairs,— it may be he left the room occasionally for a minute or so 
[Vol 14, p 499, ll 1-3) , but he speaks of the Ram clasping the dead bodj 
only at the time it was sought to be taken away from her the next morning 
(tbid, p 492, ll 4-6) He indeed gives a vivid picture of this morning scene 
the Rani’s maternal uncle and the Government Pleader’s wife and one or 
two other ladies forcibly tore her away from the dead body, and she in her 
turn tore herself away from those who were holding her, trying to dash out of 
the room and follow the body downstairs (ibid, p 492, ll 6-14) 

Birendra Chandra Banerjee, the man who could check his tears at the 
mention of his father’s death but not when speaking of the death of the 
Kumar [Vol 15, p 325, ll 10-11 and p 320, I 34), also contents himself with 
saying that the Ram kept hold of the body until it was forcibly taken away 
from her m the mormng (ibid, p 319, ll 37-40) 

R N Banerjee, who is said to have arrived only in the morning, 
naturally speaks only of “the violence of the Ram who wanted to throw 
herself on the body and was not permitting it to be removed downstairs” 
[Vol 3, p 121, ll 24-26) 

For the purposes of the defendants’ case it is doubtless necessary to keep 
the Ram and as many others as possible in the Kumar’s room from midnight 
to morning, but the fantastic details which some of the witnesses like 
Jagat Mohini and Shyamadas Banerjee try to weave into the story, perhaps 
to give it an added touch of verisimilitude by making it as circumstantial 
as they can, seem to me only to demonstrate its essential untruthfulness It 
IS also falsified, as I have said, by the entry in Satjendra’s diary and the 
admission wrung out of him in the witness box regarding Bibhabati’s fits, he 
being in fact the last witness on the defendants’ side to speak about the 
incidents at “Step Aside” on the night of the Kumar’s death None of the 
witnesses before him, be it noted, even drop a hint about the "fits”, a 
fact the significance of which it is impossible to miss as clear indication of a 
deliberate attempt to suppress the truth 
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SATYENDRA.'S ACCOUNT IN HIS DIARY 

The di^yi as I have held before, was written by Satyendra for a purpose, 
though he did not disclose its real object, and I fully beheve that he started 
writing it about the time he left Darjeehng or shortly thereafter, as soon 
mdeed as it occurred to him to keep a written record of the story as he 
thought it might be shaped, suppressing and altering only so much of the 
facts as was necessary to wipe out the evenmg cremation and at the same 
time produce a consistent account The hour of death is necessarily advanced 
to midnight, but the diary as regards the Darjeeling entries is still a revealing 
document, some of the facts as they occurred m connection with death at 
•dusk being fitted’ into the frame-work of death at midmght These facts, 
though recorded under the same date as the entry about death at midnight, 
are yet not necessarily parts of the same story, and it should be possible, 
therefore, for the plaintiff, while rejecting the statement about death at mid- 
mght, to use some of the other entries as corroboration of his own case, 
particularly when the writer of the diary shows himself ankious m his 
evidence to explain away, if not disown, the same 

The diary is thus, m my opmion, very good and useful evidence of the 
fact that Bibhabati did have fits after the Kumar’s death, whether this event 
occurred in the evenmg or at midnight, just as it also furnishes unexpected 
corroboration of the plaintiff’s story that Satyendra did send a messenger to 
the Sanitarium to collect men for a night cremation, and not mere “chits” 
to give the news of death, without any request to anybody to come over at 
•once, as be so strenuously sought to maintain in his evidence as an after- 
thought,— only that according to the diary this is supposed to have been done 
after midnight 

Nobody would suggest for a moment that in writing the diary Satyendra 
was trymg to create evidence m his own favour in anticipation of future 
trouble his mam object must then have been only to make up a consistent 
story to keep before himself, which he did accordmgly, as much by 
suggesUo falsi as by suppressio ven, producing m the result a mixture of 
truths, half-truths and untruths It is not at all surprising, therefore, that 
the diary not only falls short of providmg against the exigencies of this 
case as they have actually arisen, but remains his handiwork to bear witness 
against himself Thus does many a calculating criminal often give himself 
away by his veiy efforts to screen his own misdeed he covers up his track, 
but only with a sheet of snow which the lapse of time causes to melt away 


ARRIVAI, OF SASAN-BANDHVS 

Apart from the Rani’s fits there is another important particular in respect 
of which Satyendra’s diary is clear refutation of the defendants’ evidence, 
discrepant as it is, by a document which is virtually their own, while affording 
strong corroboration of the case made by the plamtiff It is as regards the 
time of arrival of the sasan-bandlvus for the morning cremation, whether from 
the Sanitanum or from the Cutchery Buildmg 

The defendants would naturally be anxious to bring, them mto the house 
as soon after midnight as possible, not only to support the story of the 
Rani remainmg with the dead body all through, but by the very fact of their 
presence to render the introduction of another corpse from outside before 
dawn almost an “utter impossibility” At the same time they have to face 
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the difficulty of having to account for the cremation not taking place at 
night Wavering between these two positions, Shyamadas Banerjee is made 
to arrive from the Cutchery Building, according to his own statement, at 
1 or 1-30' A M {Vol 1, p 256, I 10 and U 13-14 and p 270, I 9), while 
Rajendra Natb Sett from the Sanitarium is brought there "not before 
3 o’cloclc" (tbid, p 301, U 18-19), his companion Bijoy Krishna Mukherjee 
putting down the time as "probably ^very early m the morning”, "it mav 
be 4 of ‘half past 4” {ibtd, p 317, ll 16-17) 

.Shyamadas says he went only with the Uttarpara man Anukul Chatterjee 
(Vol .1, p 256, ll 13-14), while Rajendra Nath Sett, according to his state- 
ment, took with him from the Sanitarium Bijoy Knshna Mukherjee, Tmkari 
Mukherjee and probably one or two more, but not more than 5 in all (ibid, 
p 103, ll 12-14), and on the way picked up from Cutchery Building about 
6 or 7 men, including Anukul Chatterjee, but not perhaps Shyamadas 
Banerjee (ibid, p 303, ll 27-29) Tinkari Mukherjee’s own evidence is that 
he did not go with Rajendra Nath Sett at all, but went the next mormng 
(tbid, p 434, ll 17-23 and p 451, ll 26-28) Bijoj Krishna Mukherjee m 
his turn says that he alone went with Rajendra Nath Sett, and though tliej 
called at Cutchery Building on the way, he does not remember if the people 
there only promised to follow the next morning, or any one accompanied 
them — probably one did (ibid, p 314, ll 27-30 and p 319, ll 26-30) 

Satyendra’s recollection is that Rajendra, Bijoy and one or two more 
came from the Sanitarium, and Shyamadas and Anukul came from Cutchery 
Building (Vol 16, p 429, ll 14-17), all in the course of the night— at about 
3 o’clock, as he would prefer to time it (ibid, p 480, I 9) 

Whatever the conflict in this body of evidence, the case made bj 
the defendants at the trial undoubtedly was that sasan-bandhus from the 
Sanitarium and the Cutchery Building were at "Step Aside” long before 
day -break, and yet this is the entry in Satyendra’s diary under date the 
9th May — 

"Sett with men from Sanitarium armed M N Banerjee’s son Balen, 
Phatick (same as Anukul Chaterjee), Shyamadas armed ” (I'ol I 
* p 307, ll 3-4) 

The entry was shown to Satyendra m cross-examination [Vol 16, p 502, 
1 13), but neither then nor in re-examination did he pretend to explain that 
though he made the record under "9 Sunday”, he was referring to something 
which had happened the night before, — the explanation which learned counsel 
would now offer on his behalf, forgetting that when "Sejomama” arrives 
“at about 3 in the morning”, the fact is entered under date the 8th May 
[Vol I, p 306, ll 12-13), and forgetting also that Sett, Phatick and Shyamadas 
are bracketed with Balen who admittedly did not come until long after 
day -break 

I have no manner of doubt that the fact was as shown m the diary 
rather than what the witnesses from the Sanitarium or the Cutchery Building 
are now made to say for a purpose, the need of which had not probablv 
been realised when the diary was wntten 

It IS worthy of note that Jagat Mohini (Vol I, pp 281-299) did not see 
any sasan-bandhus at the house during the night neither did Dr Ashutosh 
Das. Gupta (Vol 16, pp 240-346), nor Bepin Behan De, the khansama (Vol 14, 
pp 487-505) Birendra Chandra Banerjee merely states that on the night 
of the Kumar’s death one or two outsiders might have come, but he did 
not know (Vol 15, p 350, ll 17-18), while Anthony Morel says that “as the 
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night was far advanced, a sufficient number of people was not available, 
■only 'one or two men' came in that night” [Vol 2, p 379, ll. 13-15) 

NO NIGHT CREMATION 

9 

On the defendants’ evidence, it is difficult to believe that if summons 
'had been sent out at night for men to carry the corpse, the cremation 
could not still be held in the course of the nighf! Mr Chaudhun might 
not see any objection to basht-mara, and Satyendra might now nse above 
that prejudice, but on his own showing the latter did send for men within 
a ^ few minutes of death and succeeded in getting together quite a decent 
number at “Step Aside” long before dawn Satyendra doubtless attempts 
an explanation that sufficient men were not forthcoming, and that it was 
difficult to carry a dead body to the sasan at night at a place like Darjeelmg 
(Vol 16, p 429, ll 20-21), but this would be no more than a mere excuse 
If a night cremation was difficult or out of the question, he would certainly 
not have disturbed people in their sleep at the unearthly hour of 1 or 
1-30 A M merely for the pleasure of giving the news of death, nor would 
any of them have turned up from the Sanitarium or the Cutchery Building 
at an hour when their services would admittedly not be required In pomt 
of fact, if one is to believe the defence witnesses, Satyendra was able to 
collect that night at least Rajendra Nath Sett, Bijoy Krishna Mukherjee, 
Shyamadas Banerjee and Anukul Chatterjee, if not Tinkari ' Mukherjee as 
well, and according to Rajendra Nath Sett, he probably got there 5 or 6 
more from the Cutchery Buildmg Besides these, there were at least 3 
Brahmins at the house, Satyendra himself, Birendra Chandra Banerjee and 
Ambika Chakravarty, the cook Even if this was not a sufficient number, 
having regard to the mtimate relations which are said to have sprung up 
between the Kumar’s family and that of the Government Pleader, Satyendra 
had only to send' word to “Balen Villa”, and Balen and Robin Banerjee 
would doubtless have rushed to his assistance, however advanced the hour 
of the night when the call came 

AN UNEXPLAINED FACT 

A night cremation, if there was really an occasion for it, would thus 
be neither impracticable nor improbable Much as Darjeehng conditions may 
•differ from those of other places, there is evidence on record that crema- 
tions have been held heie at night, even while raining thus when Susila 
Sundan Devi, P W 1016, lost her husband in 1921* or thereabouts, the body 
was removed, as she says, at 3-30 or 4 am "in a hurry in the middle of the 
rain” for fear of a basht^ara (Vol 11, p 518, ll 37-40), — a fact regarding 
which she is not cross-examined at all It is useless for Mr Chaudhun to 
refer to the evidence of D W 101, Satya Prosad Ghosal, who merely states, 
without assigning any reason, that though his mother died at about 11 pm 
and his sister at about 2 am at night, they were not cremated until the 
next morning (Fol 14, p 290, ll 11-lS), not that it was not possible to do so 
in the course of the night, if a sufficient number of men could be procured, 
and it IS equally pomtless to rely on P W 603 Swami Oankarananda’s state- 
ment that “at Darjeeling because of the cold climate people carrjnng a dead 
body for cremation go with shoes on and in warm clothes, that is, coats or 
wrappers and dhuties” (Vol 8, p 98, ll 33-35),— a statement which not only 
does not rule out, but contemplates the possibihty of, a night cremation at 
Darjeeling DW 112, Nanda Gopal Gargan, also does no more than state 
as a mere fact that his father died at about 9 pm, but was cremated the 
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next morning {yol 14, p 353, ll 22-23), and so also D W 402, Sarada ProsaJ 
Bhattacharjee who says that Han Das Mnkherjfee’s brother died at 10 or 
11 PM, hut the cremation did not take place that night [Vol 17, p 209, 
I 37— p 210, I 3), neither witness hemg asked for, or offermg any explana- 
tion for the delayed funeral except that the latter suggests that attempts to 
get men generally failed (:b»d, P 218, ll 15-18) Anup Lai Goswami, 
DW 411, again, it will he seen, though claimmg to be a veteran Darjeelmg 
cremator in the defendants* camp, who would go to the sasan “whenever 
dead bodies of Bengalees were burnt” {Vol 17, p 303, ll 29-30), does not 
say that he never went at night, nor was such a suggestion put to Manmatha 
Nath Chowdhuiy, a witness on the plaintiff’s side with similar experience 
(P W 986, Vol 11, pp 276-283) 

The more one studies the defence evidence regardmg the course of events 
at “Step Aside” on the night of the supposed death of the second Kumar, 
the more is the painful conviction brought home to one that it is not an 
honest attempt to lay bare the facts at all, but only an elaborate artifice 
to screen the truth behmd a heavy veil of fiction 

I for one refuse to beheve on that evidence either the story of the 
second Ram’s mght-long vigil over her husband’s dead body, or that of 
any sasan-bandhus amvmg at “Step Aside” after midmght of the 8th May 
Neither ’the one nor the other was or could be a fact for the simple and 
sufiScmg reason that the Kumar’s body had been removed for cremation 
long before, and the exigencies of a second cremation did not arise until 
about the early hours of the mommg 

DEFENCE STORY OF FACE BEING UNCOVERED 

I may perhaps now turn to the evidence coming from the “Step Aside” 
iMtnesses, almost with suspicious unanimity, that they all saw there the 
face uncovered, — ^whether they were men who were in a position to recogmse 
It as the face of the second Kumar, because they had known or seen him 
before, or utter strangers who had never seen or been mtroduced to him in 
life The learned judge seems to thmk — showing by his attitude only his 
utmost fairness to the defendants — ^that it would be enough for the defen- 
dants’ purpose, if the face was not covered up, but seen, even though it 
might not be proved to have been the face of the Kumar {Vol 18, p 316, 
I 17) 

For the body to be covered up, face and all, after death, is neither an 
unusual practice among Hindus, nor to be regarded as a circumstance of 
suspicion by itself, and it would be a mistake to suppose that the plaintiff 
sought to draw any adverse mference from the mere circumstance that 
Dr Acharyya on his arrival at “Step Aside” saw a body sheeted over from 
head to foot The body might well have been that of the Kumar even 
though he saw it m that condition, but the tell-tale fact was that he was 
not permitted to uncover the corpse and examme it 

As it occurs to me, the very fact that one would not normallj expect 
a dead body to be kept lying in the house with the face exposed, specially 
when for some reason or other the cremation was delayed, might itself have 
been a circumstance which Satyendra and his confreres banked upon to ward 
off suspicion on the part of by-standers regarding the identity of the body 
\ person commg to a Hin du house of death and seemg a corpse laid on a 
bed, fully' covered over, ready to be taken away, was not likely to ask any 
questions about it 
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All that one of the defendants’ witnesses, Satya Prosad Ghosal, D W 101, 
says IS that "immediately a person is pronounced dead, the body is not 
always covered from head to foot” (Vol 14, p 296, ll 3U32), a fact which 
the plaintiff does not and is not concerned to deny 

To my mind, the plaintiff’s witnesses, either of the evening or of thfe 
morning cremation, who say that they saw the dead body covered, give only 
normal evidence Thus, for mstance — 

P W 947, Jatmdra Chandra Chakravarty 

‘T saw the body lying covered with a shawl” (Vol 10, p 419, I 32)-, 

P W 968, Chandra Smgh 

”The body was covered with a white sheet” (Vol 11, p 86, I 7), 

P W 603, Swami Oankarananda 

"As I enterered it, I saw a body, wholly covered, being brought out” 
(Vol 8, p 93, ll 24-25), 

P W 823, Basanta Kumar Mukherjee 

"Reaching there I saw the dead body wrapped in cloth and lying 
on a kliat m the yard” (Vol 9, p 383, U 31-32), 

P W 967, Ram Sing Subha 

"The body was wholly covered, head to foot, by a white cloth” (when 
he saw it in the evening) (Vol 11, p 66, ll 13-14) , and again, 

"The body (in the morning) was covered up entirely with a white 
cloth, and on the top of that was a shawl” (ibtd, p 66, I 44 — 
P 67. I 1), 

P W 944, Bisweswar Mukherjee 

"There I found the dead body lying on a khatia below The body 
was 'covered It was covered with a shawl or some thick stuff” 
(Vol 10, p 395, ll. S-9) 


SUSPICIOUS UNIFORMITY m EVIDENCE 

On the other hand, as I have indicated, the way m which each -of the 
defence witnesses, stranger or acquaintance, keeps on saymg that he saw 
the face uncovered, does indeed appear very suspicious One wonders m 
fact what should make these witnesses, almost without exception, remember 
this little detail, as if this was a matter of tremendous sigmficance at the 
time which they were not expected to forget Admittedly, there were no 
circumstances to excite any suspicion regarding the identity of the body 
which was about to be removed for cremation These men were there, 
because they had been expressly summoned to assist at the funeral of the 
second Kumar of Bhowal quite naturally, therefore, they would take it that 
the body they saw at the house was that of the Kumar, and even if it was 
wrapped up from head to foot, they were surely not going to ask that the 
cloth should be taken off the face m order that they might have a chance 
of scrutinising the features beyond the possibihty of mistake Supposmg, 
on the other hand, the face was already exposed for them to see, this would 
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by' no'iiieans be such an extraordinar 3 ' fact tliat thej should remeihber it 
to th6 end of their lives 

f* V f • 

It will serve no useful purpose to give a catalogue of the witnesses who 
speak about seeing the face uncovered the evidence thej give is obvioush 
in such utter disregard of probabilities that one finds it difficult to attach 
any credence to it, and I cannot help the conclusion tliat it is tutored 
evidence I do not believe that all of them were present at "Step Aside” 
that morning, but if they were, what one would expect them to carr^ m 
their memory is only a general impression about a i funeral which they 
believed to be that of the Kumar of Bhowal In trying to prove a little too 
much, they ended by proving nothing 

In putting this evidence before the court the defendants eviienth' lost 
all sensh df proportion they made no discrimination between those who 
had known the Kumar from before and those who had only casuall} chanced 
to see oi know him for the first time at Darjeeling, the witnesses being all 
mdde to say with almost equal positiveness that the face thei saw was 
that of the Kumar 

It is not at all surprising that some of them made a pitiful exhibition 
of themselves ui the witness box To pick out onlv a few tvpical cases 
Kanat Ram Mukherjee did not have a ghmpse of the Kumar even at 
Darjeeling, but had seen him only once, and that about a year or a year 
and a half before his supposed death, and yet was m a position to assert 
with confidence 21 years later that the body he saw at “Step Aside” was 
that of the Kumar (Vol I, p 365, ll 1-12) In cross-examination, however, 
he had to say “It is because others said that it ivas the dead bod\ of the 
Kuinar of Bhowal that I said that I have burnt the dead bod^ of the Bhowal 
IvUmkr”! (tbtd, p 374, ll 17-20) 

Mohendra Nath Banerjee had seen the Kumar only once or twice at the 
Mall {Vol I, p 324, ll 30-31 and p 333, ll 1-14), and quite naturally, felt 
a bit hesitant in examination-in-chief, saying no more than that “the dead 
body was that of the second Kumar (as they said)” {ibid, p 323, ll 37-38), 
but in re-examination he was made to shake off all his diffidence “It was 
his dead body whom I saw sitting at the Mall His name was "Ranendra— 
Ramendra” ” i (ibid, p 343, ll 30-31) 

Nahndra Nath Ghose did not also have am “personal knowledge” of the 
Kumar, but had his first view of his face at the Mall where he saw lum 
4 or 5 times {Vol 1, p 402, ll 10-11, p 412, ll 16-20, and p 417, ll 13-15), 
but this was quite enough to make lum recognise the face at “Step Aside” 
(ibid, p 403, ll 10-11), though he only stood on the road outside the gate, 
watching tlie .body being'^rought down from inside (ibid, p 413, ll 23-26 
and 1 30) ! The witness, it may be noted, was not a Brahmin, but he went, 

as he says, “as a mark of respect” (ibid, p 402, I 27), for his mess-mate 

Lall Behan Babu (of course dead) had given a general instruction at Cutchery 
Building that morning, “All of you ought to go He was a rich man You 
should go” ' {ibid, p 413, ll 10-11) > 

' Durga Charan Pal, D W 57, similarly had not seen much of the Kumar 
at Darjeeling— might have seen him 4 or 5 times only, always in European 
attire (Vol 13, p 416, ll 22-24 andsp 149, I 37— p 150, I 10), and though 
he also did not go inside the house but stood just near the gate, he still 

Saw enough of the dead body to be able to say not only that' the face was 

uncovered, but that the rest of the body was covered with a shirt and a liingi 
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{tbidj p 147, U 2-3 and I 36— p 148, I ,2) ,lie noticed even a "reddish 
fair” tinge on the dead man’s face, the same as he had seen m the living 
Kumar I (ibid, p 151, ll 31-36) 

Satya Prosad Ghosal, D W 101, had never seen the Kumar in life 
(Vol 14, p 287, I 21), but he was sure that the body was not covered as 
It laj on the bed m which it was brought down, and it was not the body 
of a Pahan, but of a Bengalee (ibid, p 287, U 37-38 and p 288, U 3-4) 
He was sure also that the body he saw, at “Step Aside” was the same as 
was earned to the cremation ground (ibid, p 289, ll 21-22) This is the witness 
who jointly with Sasi Bhusan Banerjee (smee deceased) gave an affidavit of 
cremation to Rai Bahadur Han Mohan Chandra for the Insurance Company, 
declanng that they had every reason to beheve that the body they had 
cremated on the morning of the 9th Maj was that of the person whose 
life had been insured 


A FEW TYPICAL WITNESSES 

One or two samples may also be given to show the quahty of the 
witnesses the defendants put forward to prove their case, apparently 
believing m the mere efficacy of numbers, — a fact, however, which one 
would find It somewhat difficult to reconcile with counsel’s unconcealed 
contempt for "conohoratton’s crafty aid*’ Take for instance — 

Laksman Ram, D W 74 (Vol 13, pp 264-269), who had a grocer’s shop 
in Bhutia Bustee below "Step Aside”, and who had just spread out his wares 
one morning at about 8 am on a hat day when he heard that the “Raja 
of Bhowal” was dead He hurried at once to “Step Aside”, and getting 
inside the gate found a khatta there, but no corpse Some 15 minutes later, 
however, the dead body was brought out and placed on the khaUa, and it 
“looked fike that of a veritable Raja” The face was of course “uncovered” 
The body was then taken out of the house, and he quietly returned to his 
shop, apparently satisfied that he had done his duty to the defendants in 
anticipation as a trutli-loving witness ! (ibid, p 264, ll 22-28) On his own 
admission the man was convicted and sent to jail for three months for giving 
false evidence, but subsequent!) acquitted by the High Court (ibid, p 267, 
ll 4-15 and' p 268, ll 21-23), though he bad begun by saying that the 
criminal case had ended in a compromise (ibid, p 266, ll 29-30) According 
to him, the body was brought out of one of the “rooms” on the ground 
floor (ibid, p 269, ll 23-24) The witness was a tenant under Wernicke, 
the owner of “Step Aside”, whose care-taker was Anup Lai Goswami alms 
Nera Gossain, DW 411 (Vol 17, pp 302-316) 

Take, again, Kalu Satn, D W 75 (Vol 13, pp 270-281), another man 
under the influence of Anup Lai Goswami He was chowkidar of “Step 
Aside” since 1921, but still hved in the servants’ quarters of a house just 
above it, called “Pekoe Tip” He had been hvmg here also m 1909 with his 
father who was then the chowkidar of this place (ibid, p 270, ll 10-25) 
From the top of a hill-path going up to his quarters he coufd see the dead 
body being brought out into the compound of “Step Aside” from inside 
the house in a kapra (cloth), and of course ;remembered that the face was 
uncovered at the moment (ibid, 'p 273, ll 21-29) The witness was asked in 
cross-exammation if he was in jail, and he vehemently protested “I was 
never in a jail I never was I was never imprisoned for theft The police 
^o not come to me and look me up” (ibid, p 275, ll 1-3) It turned out, 
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however, from a register of convictions produced b} the plaintiff a few weeks 
later that tlie man was in jail at the time he is supposed to have seen the 
mcidents about which he was giving evidence, undergoing a three-years’ 
sentence of rigorous imprisonment with effect from August, 1907, to be 
followed by five-years’ police surveillance (£«■ 345, Vol I, p ZSiT) He admits 
that he came to Dacca to depose after taking leave from Anup Dal Goswami 
{Vol 13, p 275, I 5), and this is also borne out by Anup Dal himself who 
could not deny that he knew that Kalu Satri had been in jail {Vol 17, p 311, 
U 21-27) Anup Dal knew also the other witness Daksman Ram, but of 
course denied that he had compelled him to give evidence (ibid, p 311, 
ll 28-33) 

Anup Dal Goswamij- by the way, had seen a funeral procession going 
past him one morning in 1909 in the bazar, scattering pice and nee as it 
went along, and heard it was that of a “rich man of Ds^cca’’ {Vol 17, p 307, 

I 38— j> 308, I 10), but it is a pitj' he still desisted from bearing testimoni 

to such an important fact m his examination-in-chief, merely stating, m 
reply to a specific question if he had heard of the death of the second 
Kumar at Darjeehng “I heard once a ncli man had died at “Step Aside’’ 
{tbtd, p 307, ll 17-18) This happens to be also all the revealmg information 
which he would have the court believe he imparted to Prasanna Deb Raikut, 

M D C , with whom he could not deny he had a conversation, — though, 

of course, denymg the suggestion that he told tins gentleman he had 

accompanied the funeral procession of the second Kumar on the night of 

the 8th May, but had to come away without cremating the body, because 
of ram and storm and because the body was thereafter missed {tbtd, p 307, 

II 28-35) 


SHYAMADAS BANHRJER 

Satyendra’s cousin Shyamadas Banerjee, to whose evidence I have had 
frequent occasion to refer, may also be supposed fully to maintain the 
standard of defendants’ witnesses He joined the Bengal Secretariat in 1904 
as an Assistant Accountant, and was offiaating Accountant when, as he sajs, 
he retired” in 1927 {Vol 1, p 266, ll 5-6 and 8-14) Asked how much 
he got as pension, he said his “case as regards pension” was “not jet 
finally settled” {tbtd, p 266, ll 15-16), and to a later question why he took 
pension prematurely, he started by saying “Because there was disagreement 
with me I took pension because I could not pull on well with the Secretan ” 
{tbtd, p 274, ll 17-19) A minute later he had to admit 

The order of Government is that 'I have been removed from this 
office I have been removed on the g^round that Government is not 
satisfied with my work There was a proceeding against me» 
Government withdrew the same” {tbtd , ll 23-26) 

A still further question had lo be put to elicit the information that the 
proceeding was “for defalcating the Government monev”, and that it was 
withdrawn on his paying tins sum (ibid, p 274, ll 29-30) There was a 
discrepancy in the account for Rs 1,000/- or Rs 1,200/-, the amount falhng 
short from the cash balance in hand, still, to a suggestion of defalcation he 
returned an emphatic No {tbtd, U 32-37) The moment a further suggestion 
was put to him tliat there was a talk of criminal prosecution uliich was 
onlj' dropped on his imploring the authorities to accept the monei from him 
and let him off with an order of dismissal, he bravely replied “This is 
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not a fact”, but not before learned advocate for the defendants, Rai Bahadur 
S C Ghose, had intervened, demanding to know from the plaintiff’s pleader 
on whose authonty the latter had put the question [ibid, p 274, I 3B — 
p 275, I 10) “What is the fact then?” — he was asked, and the question 
was repeated a number of times, but taking the cue from the Government 
Pleader who butted in with the remark that the answer had already been 
given (tbid, p 275, ll 11-14), the witness kept on reiterating with sickening 
emphasis that he had nothing to add to the statement he had already mad’e 
(ibid, p 275, I 15— p 276, I 14) Such is the type of witnesses who are the 
mam props of the defendants’ story 

Jagat Mohmi Dasi, the town nurse from Victona Hospital, who also 
figures prominently m this chapter of the case, need not suffer by com- 
panson either, but she must be reserved for fuller treatment later 

As for Dr Ashutosh Das Gupta, a witness abandoned by his own counsel, 
he stands a class apart, whose tergiversations in the box would put the most 
shameless perjurer to the blush 

As 1 1 have indicated, I am not at all impressed by the defendants’ evidence- 
that the face was seen uncovered, and in my opinion, that evidence leaves- 
the testimony of Dr Pran Krishna Acharyya wholly unshaken 

It still remains, however, to consider the other facts which the defendants- 
claim to have proved in order to establish that the body which was taken 
out in the morning procession was that of the second Kumar One is that 
the body was seen upstairs or seen being brought down to the ground floor, 
and the other is the presence of people like the maternal uncle, Suryya Narain 
Mukherjee, and the Government Pleader’s wife^ Kasiswan Devi, which, it is 
said, should ipso facto exclude the possibility of a substituted dead body being 
in lie house Both these points have already been touched upon to some 
extent, but it would perhaps be useful to deal with them a little more fully 


■ MORE ABOUT BODY BEING UPSTAIRS 

, The inmates of "Step Aside” like Bibhabati Devi, Satyendra Nath Banerjee, 
Dr Ashutosh Das Gupta, Birendra Chandra Banerjee, Bepin Behan De and 
Anthony Morel, all undoubtedly say that the body lay upstairs the whole 
night Amongst outsiders, Jagat Mohim, Shvamadas Banerjee and R N 
Banerjee also speak to havmg seen the body on the first floor Kasiswan 
Devi, Suryya Narain Mukherjee and Dr Nibaran Sen are all dead, but they 
are stated to have gone upstairs as well and seen the body there, and there 
1 ^ some evidence that another person, also deceased, Anukul Chatterjee 
perhaps went there too 

The witnesses are unanimous in saying that the body lay in the room 
where the second Kumar had died, which they identify as room No 2, 
being the second from the south or the Chowrasta-end of the house, and 
that the second Rani remained there the whole night, but there is at least 
one remarkable fact about which the evidence is not only strikingly lackmg 
in corroboration, but even discrepant It is as regards the picture which 
Jagat Mohmi draws of the Rani holding the dead body in her clasp all the 
time from midmght to morning, while she and her fellow nurse Mangli 
keep clinging on to the Rani, — a scene which ought surely not to escape 
the memory of those who profess to remember the happenings of that day 
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to the minutest detail Strangely enough, however, there is not a word about 
it from the lips of Bibhabati herself, or from Satyendra or any of the other 
witnesses who say they were upstairs that night Bibhabati does not even 
mention this devoted pair of her companions in woe {Vol 12, p 204, ll 6-10), 
while the name of Jagat Mohmi fails to stir any reminiscences in the mind 
of Dr Ashutosh Das Gupta, a mine of memories as it is (Vol 16, p 288, 
U 36-39) A direct contradiction of this idyllic tale comes in fact from the 
evidence of Shyamadas Banerjee, who, deposmg unfortunately before Jagat 
Mohini, declares in unmistakeable terms that he did not see any of the two 
nurses in the Kumar’s room at all, but saw them in another room, probably 
on the ground floor (Vol 1, p 269, ll 38-40) 

To my mind, this one great he is sufficient to react on the whole of 
the evidence which the defendants have chosen to put forward in support 
of this part of their story it is apparently little incidents like these, not 
perhaps considered important enough for the witnesses to concentrate upon, 
which really often turn out to be the touch-stone of a false case 

It IS indeed difficult to believe these witnesses, not excepting those who 
are supposed to be “respectable” or "dismterested”, as in fact I have alreadj 
shown sufficiently in the course of my judgment so far, but will be made 
clearer still on a fuller examination of the evidence given by some of these 
persons 


JAGAT MOHINI THP,.TOWN NURSE 

Take, for instance, Jagat Mohmi (Vol 1, pp 281-299), on whom 
Mr Chaudhuri strongly relies as one of his most important witnesses 

She was the Town nurse from Victoria Hospital who admittedly came to 
attend the Kumar on the afternoon of his death Her evidence is that the 
Kumar died at midnight and she was present at the time of death, and 
that after death she remained clasping the Rani and the Rani clasping the 
Kumar, till early next morning she was sent out to call people from almost 
all over Darjeeling for the cremation As if this was not occupation enough, 
she was required to carry the sacred thread and Ganges water to the sasan, 
— the sacred thread, from “Step Aside” where fortunately Kasiswari Devi 
was able to supply it, and the Ganges water, from the Burdwan Rajbari, 
whither she was, therefore, obliged to go, in a dandy, as she once says, or 
in a rickshaw, as she says again She was present at the cremation till 
the very end, and did not in fact leave the place before washing the pyre 
in true orthodox fashion with pitcherfuls of water, like every other mourner 
present there She thus qualified herself fully to be an omnibus witness 
from “Step Aside” to sasan, the sacred thread and Ganges water serving not 
only to establish the connecting link between the two, but also to instal 
Kasiswari Devi at “Step Aside” where her presence that morning was bound 
to be very useful ' 


FROM “DASI” TO DEVI” 

The witness in my opinion convicts herself out of her own mouth of 
infamous conduct which discredits the whole of her evidence She is not 
a Brahmin, but still tries to pose as one On her own account she is a 
"Dasi", and has been a "Dasi” all her life to the outside world, this being 
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BHOWAL CASE 


to fit her into the role she was intended to pla} in the story of tlie sacred 
thread and the Ganges water, a story which was a very necessary part of' the 
defendants’ case, and was designed to serve the double purpose of ensuring 
the performance of full orthodox ntes at tlie sasan to the minutest detail 
enjoined by the sliastias, and of securing tlie presence of Kasiswan Devi 
at “Step Aside”, which it was rightlv felt, would at once dissipate all 
suspicion regarding a substituted dead body 


SACRBD THRUAD AND GANGES WATER 

The suggestion was no doubt strongly repudiated by Mr Chaudliun, 
who pointed out, quite correctly, that Ganges water could be earned bj 
anyone. Brahmin or non-Brahmm, and called attention to some evidence 
which the defendants had actually led on the point through D W 402, 
Sarada Prosad Bhattacharjee (Vol 17, p 212, U 22-30), to show that it was 
not defiled by the touch of even such a low-caste Hindu as a Han or a 
Muchi or a Bowii The fact remains, however, that the defendants were 
very much concerned to put forward Jagat Mohmi as a Brahmin, tliough 
evidently thej. were not prepared for the revelations whicli came to light in 
the course of her cross-examination, and it is further not shown that a 
sacred thread, like Ganges water, could be earned by a non-Bralimin 

It IS curious, by tlie way, that Sarada Prosad Bhattacharjee made Jagat 
Mohini a Brahmo first, and then merely dressed her in the attire of one 
{Vol 17, p 212, ll 18-21) 

One need not discard the story of tlie Ganges water altogether 
probably the sacred water was procured from the Burdwan Rajban on 
purpose, and the fact must have been duly given out at Jaidebpur to convince 
the ladies there, which accounts for Rani Satyabhama wnting to the 
Maharajadhiraj of Burdwan m 1917 " it is said that you arranged for the 

tulsi leaves and the Ganges water” {Ex Z (33), Vol II, p 176, ll 3-4), a 
fact which Rai Bahadur Sasanka Coomar Ghose had collected at quite an 
earlv stage during his first visit to Darjeeling after tlie plaintiff’s "Atma- 
Panchay” One finds it difficult, however, to believe Sarada Prosad 
Bhattacharjee when he says that the person who called at "Rose Bank” for 
the Ganges water was jagat Mohini, the Tovvti Nurse (Pol 17, p 209, 
U 33-34) This bit of evidence was nothing but an attempt at corroboration 
which the Town Nurse certainly needed, and the defendants themselves felt 
she did According to him, Jagat Mohini sent word to the Maharani, and 
the Maharani sent word to the pxijait at the thakiiibari to deliver the Ganges 
water (ibid, p 212, ll 37-38), but as the witness would not see who was being 
given the water, unless he himself went to the pxijatt (ibid, p 215, U 7-S), 
he^ust not only bring the latter to his office to give him tlie formal 
permission, as if the Maliarani’s direction was not enough, but accompany 
him to the rickshaw and see him actually pounng out the water into a brass 
pot which Jagat Mohmi carried' (ibid, p 212, I 38— p 213, 1 18) This 
giving of the water was not of course “ a great event in his life” (ibid, p 215, 
ll 11-12), still he was able to give from memory 27 years later the very 
quantity of water which uas delivered on the occasion' (ibid, p 213, 11 22-23) 

It IS perhaps worth while calling attention to the fact that on many points 
Jagat Mohiui’s evidence is not onlj' not consistent wutli, but contradicted by, 
that of other witnesses of the defendants Thus, as regards the Ganges water, 
she says that the body was bathed witli the water she had brought (Vol 1, 
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The descnption she giAes of the dimensions of the snull "ghcr at die 
new sasan shows that she conld not hare been there [Vol I, p 292, U 2-0) 
Plaintiff’s witness Ram Sing Subha, P W 967. gave true evidence when 
he said that tiiere was no woman at the sasan during die time die bod\ 
was cremated (Vol II, p 67, 11 24-25), and so also did Swanu Oankarananda 
P W 603, w ho said he had not seen Jagat Moliini Dasi or any woman at die 
iosan at the time (T’oZ S, p 94, 11 39-40), as well as Basanta Rumar 
jMukherjee, P\V 823, who too did not see her or am other woman diere 
(Vol 9, p 384, 11 41-42) 

In her anxietj to make her eiidence as circumstantial as she conld, diis 
W’omaii thought it right to add a small, but realistic detail that as soon 
as she earned tiie news of the Kumar’s death to the Government Pleader’s 
house, his eldest son Balen started calhng up people on the telephone (Vol I, 
p 282, 11 11-13 and p 290, 11 IS-I9), but neitiier she nor die defendants 
conld foresee that diis court would obtain from the Post Master General a 
list of the telephonic connections at Darjeeling at the time and find’^ out that 
there was none at ‘‘Balen Villa” (see the Post Master General’s letter, marked 
by consent of parties, Ea, P M G B I) 

Jagat Mohini, it will be seen, did not bring R N Banerjee to “Step 
“Aside” on die morning of die 9tli May, but brought instead his fatiier the 
Government Pleader, M N Banerjee, as well as the latter’s wife Kasiswan 
Devi and elder son Balen (Vol 1, p 282, 11 10-11) Mr Chandhun would 
probably sajf, as “craftiness” would, of course, be a thing unknown to a 
defence witness, that Jagat Mohini was mereh lending corroboration’s 
ciaftlcss aid to Shj’amadas Banerjee who had given preaseh similar evidence 
diree days before (Fo/ I, p 257, 11 3-4) Kalipada Maitra followed two weeks 
later with what “aid” he could bnng, but could not make it sufficiendy strong, 
stabng merely that so far as he could remember, M N Banerjee was diere 
(Vol 1, p 350, 1 15) Gita Devn, however, who came to be examined some 
time later, cruelly let dowm all the three bv keeping her ailing fatiier-in-law 
at home, as “he w^as then very ill’ (Fo/ 3, p 164, 11 2-3) 


A PICTURESQUE FICTION 

\ 

It is not necessarv to refer anv further to Jagat Mohiui’s picturesque 
fiction of the scene in the Rani’s room as she lav there clasping die dead 
bod} and being clasped in her tnm bv the two nurses, nor to her deliberate 
suppression of the Rani’s fits, or of Dr B B Sarkar.’s evening visit 

Her ston of Kasiswari’s presence at “Step Aside” on die 9th Mav 
morning, as will be seen later, is equally a fiction, and quite in keeping with 
her true self, she introduces into the Rani’s room at night two fictitious 
widow's w'hom she desenbes as ladies “belonging to gendenien’s faniil}” 
(FoZ 1, p 295, 11 13-15), about whom no other witness speaks 

It is not surpnsing that she completes her tale of falseliood bv her 
denial that she knew who the Kumar’s brother-in-law was (ibid, p 288, 
11 10-13), or had even heard die name of Satjendra Natii Banerjee (ilntJ, 

p 289, 11 32-33) She was asked if Letiibndge had recorded her statement 

at Satvendra’s request, and she said “I do not know all those dungs”, 
but, as already stated, the fact w'as admitted bv Satvendra himself (T’ol 16, 
p 460, 11 27-28) So far as I can find, there is no evidence on record as to 

how Satyendra or anjbod} else on behalf of the defendants was able to trace 

out the whereabouts of Jagat Mohini at the lime 



R N BANERJEE’S EVIDENCE 


305 


R N BANERJER ALIAS BEBUE 

Another witness, also a pillar of Mr Chaudhun’s case, may be now 
considered,— R N (Rabindra Nath) Banerjee {Vol 3, pp 106-124), youngest 
son of the late Mahendra Nath Banerjee, the Government Pleader of 
Darjeeling, who has been often referred to above His nickname is Bebnl. 
He and his eldest brother Balen (since deceased) are said to have come over 
to “Step Aside” on the 9th May morning along with their mother Kasiswari 
Devi, and made arrangements about the cremation Both brothers are 
supposed to have carried the dead body from there to the sasan and seen the 
cremation through He was then a joung lad of 17 

The outstanding facts which it is sought to establish through Rabin 
Banerjee or Bebul are the body remaining upstairs and the presence of 
Kasiswan Devi at “Step Aside”, but the learned judge has refused to beheve 
Ins evidence and holds that he was not there at all that morning (Vol 18, 
p 384, ll 42-43) 


INEXPEICABEY OVEREOOKED AT EARLIER STAGES 

There are a number of circumstances which combine to throw suspicion 
on the bona-fides of this witness, and may be briefly adverted to 

(1) R N Banerjee is not mentioned in Satyendra’s diary, though it 

refers to Balen by name under date 9th May "M N Banerjee’s 
son Balen, Phatick, Shyamadas arrived” (Ex 399 (2), Pol I, 
p 307, U 3-4) 

This is undoubtedly a most significant omission, and Satyendra has no 
explanation to ofier (Vol 16, p 502, ll 13-17) his pretended forgetfulness 
of the name of this younger son of M N Banerjee, both in examination-in- 
chief and in cross-examination (ibtd, p 429, ll 30-31 and p SOI, ll 38-39), 
is a poor attempt to put on an air of truthfulness which deceives nobody 

(2) R N Banerjee is not mentioned by any of the earlier defence 

witnesses examined on commission before him, though some of 
them mention Balen or Kasiswan, and two or three, as shown 
already, mention even the father M N Banerjee 

After his evidence, "corroboration” followed, of course, with a free 
flow, — ^but perhaps with no “crafty” mtent, for the evidence came from 
Mr Chaudhun’s side I (See among others, D W 66, Narendra Nath 
Mukherjee, Vol 13, p 191, ll 7-9, and p 194, ll 34-J5, Surendra Mohan 
Chanda, D W 69, Vol 13, p 211, I 30 and p 217, ll 36-38, and D W 101, 
Satya Prosad Ghosal, Vol 14, p 289, ll 28-29 and p 297, ll 1-3) 

Seeing, however, the active part which is assigned to Rabin both at 
"Step Aside" and at the sasan, it does seem remarkable that the commission 
Witnesses, one and all, with their wonderful powers of observation matched 
only by their extraordinary memory for details, should still have missed 
him, or have forgotten to mention his name, specially as like his brother, 
Rabin was carrying the dead body in "trousers and coat”, as he himself 
says (Vol 3, p 120, ll 25-26), and as say also the corroborating witnesses 
(D W 69, Vol 13, p 218, ll 25-27 and p 222, ll 3-7, and D W 101, Vol 14, 
p 294, ll 11-16, and p 297, ll 3-4),— -a sight which must have been quite 
an unusual one at a Hmdu cremation even at Darjeelmg There is evidence 
of men going to a cremation there with shoes on and m warm clothes, as 

20 
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Swami Oankarananda, P W 613, for instance, says (Vol 8, p 98, ll 33-37), 
but none about a sasan-bandhu being m "saliebi dress" 

It will be seen that some of the commission witnesses were specifically 
asked who carried the corpse or laid it on the pyre, and yet none of them 
mentioned Rabin Banerjee or any body in European clothes Mahendra 
Nath Banerjee in fact stated that those who brought out the dead body from 
inside the house to the verandah were “their own men” {Vol 1, p 327, 
11 26-27), which would exclude Rabin, and is contrary to the later evidence 
of the defendants following that of Rabin 

It IS impossible to accept Mr Chaudhuri’s explanation that Rabiii 
Banerjee was overlooked by the defendants at the early stage through 
inadvertence that is a failing of whidi counsel has no right to accuse his 
clients, who, it is not shown, would miss a single detail they could possibly 
get hold of 

(3) R N Banerjee is not mentioned or thought of in the course of 
the I/mdsay enquiry, or even at a later stage until towards the 
end of 1932, when he is approached for the first time by the 
Collecter of Dacca through the Collector of Mirzapur {Ex Z {136), 
Vol II, p 270), Mirzapur being a station in the United Provinces 
below Allahabad where Rabin was staying at the time under 
medical advice, as he says {Vol 3, p 106, ll 22-28) 

There is no explanation for this passing over of such a useful witness 
before 1932 


BAR LIBRARY DISCUSSION 

Rabin’s own evidence is that in 1921 or 1922, after the appearance of the 
plaintiff, he was discussing the matter openly in the Bar Library of the 
Calcutta High Court, and vehemently protesting against the rumour of the 
second Kumar not having been cremated at Darjeeling as a “deliberate 
concoction” {Vol 3, p 112, ll 28-38 and p 113, ll 7-13) In the Bar Library 
there was at the time another member of the Bar whom he knew and would 
see off and on (ibid, p 113, ll 4-6), and with whom he was on “the usual 
friendly terms” (ibid, p 117, ll 20-21), Bon Behary Das, the “barrister friend” 
of Satyendranath Banerjee, who, it will be remembered, went up to 
Darjeeling with the latter in May, 1921, Satyendra having taken him along, 
as he says, only “out of love and friendship", and Bon Behary Das’ brother- 
in-law N K Roy being appointed “quite accidentally” to record statements 
of witnesses {Vol 16, p 491, ll 28-32) And yet one wonders why after this 
open discussion the “friend” should have done such an “unfnendly” act 
as not to have apprised Satyendra at the time of the potentialities of this 
evidence 

Bon Behary Das is not a witness in the case, but as I read Rabin’s 
cross-examination, there was a clear suggestion that he was present at the 
discussion the witness, it is true, did not name him, merely stating that 
there were at the time other members of the Bar present {Vol 3, p 113, 
U 4-13), but the point was not cleared up in re-exammation, as I think it 
might have been 

According to R N Banerjee, he had yet another discussion of this case, 
probably in 1924 or 1925, this time m a motor car on liis way back from 
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s Calcutta Club Dinner, with K C De, Member of the Board of Revenue 
(Vol 3, p 113, ll ZO-38) The fact still remains that though K C De 
:struck such a valuable witness, he kept supremely indifferent E C De 
admits that he was in the Board of Revenue from 1923 to 1928 with short 
^aps, and as the Court of Wards, was mterested in the case (Vol 13, p 106, 
ll 5-7) It was he in fact who disposed of the plaintiff’s memonal to 
the Board of the 8th December, 1926, Ex J (Vol III, pp 92-120), by his 
order, dated the 30th March, 1927 (Ex 471, tbtd, pp 121-123), and as he 
himself says, the plamtiff and his pleader had an interview with him before 
the memonal (Vol 13, p 119, ll 30-31), the memonal according to him being 
the result of the interview (ibid, p 121, ll 8-9) It is idle to pretend, 
therefore, that at the date of Rabm’s supposed discussion with K C De, 
the latter was not suffiaently mterested in the matter to have procured a 
statement from him 

If Mr Chaudhun’s case is true, there could possibly be no justification 
for havmg overlooked R N Banerjee during the Lindsay enquiry In 
August, 1921, Lindsay had received Dr Pran Kfishna Acharyya’s answers to 
his questionnaire (Ex Z (334), Vol II, p 26ff), and whether or not, as 
Dr Acharyya now says, he made a mistake (Vol I, p 198, ll 37-39), there 
was his defimte statement in reply to Q 8 “I saw sons (in the plural) of 
Mr M N Banerjee, Government Pleader, making arrangements for crema- 
tion” Balen Banerjee had no doubt died m 1918 (Vol 3, p 107, I 9), but 
what attempt, if any, was made to get hold of the younger son> Not only 
IS there no explanation forthcommg from the defendants, but the fact that 
they did make no enquiries about R N Banerjee at that stage only shows 
to my mind that they themselves must have understood that Dr Achaiyya 
had unwittingly betrayed himself mto an error 


PRESENCE AT CREMATION NOT AT ALL A FACT 

I am thoroughly convinced that R N Banerjee was neither at "Step 
Aside” nor at the cremation ground that mommg, as he now so airily declares 
with circumstantial details, and I fully accept the trial judge’s conclusion on 
the point, which was in fact the plaintiff’s case as pat to the witness himself 
at the time of his exammation 

"2— Would it be mcorrect to say, Mr Banerjee, that you had never 
been to "Step Aside” or the cremation ground, and did not attend 
the cremation as stated by you? 

A -—It would not only be mcorrect, but a deliberate falsehood” (Vol 3, 
p 123, ll 27-30) 

The demal was very emphatic, but it so happens that the young man was 
actually at Kurseong ihat day, attending the Eakma feast 1 Mr Chaudhun 
points out, quite correctly, that there is not a word about the Kakina sradh 
in the cross-exammation, and this might perhaps be a matter for legitimate 
comment, were it not for the fact that Rabm’s tnp to Kurseong came to light 
qmte by acadent much later on, and that as soon as it did, the plaintiff lost 
no time m brmging it before the court The circumstances m which this 
information was revealed are fully set out in the evidence of PW 838, 
Jnanendra Nath Banerjee, who had m fact to be recalled two days after his 
examination was over to prove this fact (Vol 9, p 430, U 7-16) 
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ATTENDING KAZINA SRADH INSTEAD AT KURSEONG 

The story this -witness gives seems to me perfectly natural and has the 
rmg of truth about it He had given a statement to the plamtiff’s lawyer 
Arabinda Guha before he came to depose he had been asked about the 
Kakma sradh then, and given the information which he stated m his 
evidence that he had gone to Kurseong from Darjeeling with a number of 
persons to attend the sradh (tbid, p 426, ll 19-20 and p 427, ll 20-21) He 
had not been asked, and had, therefore, not stated at the time who had 
accompanied him [ibid, p 430, I 8 and p 431, ll 14-17) In the afternoon 
of the day on which he had given his deposition he was sitting at the Dak 
Bungalow with Arabinda Guha and one Chum Babu, when the comersation 
driftmg to Darjeeling and to “Mahendra Babu and his sons”, he casually 
mentioned “Bebul’s” visit to Kurseong He was then informed that Bebul 
had given evidence about having cremated the second Kumar The witness 
maintained that was impossible, whereupon Arabinda Guha asked if he would 
care to depose, and he agreed {tbtd, p 430, ll 27-31) He was accordingly 
recalled, and the further evidence he then gave remained wholly unshaken 
m cross-examination 

Mr Chaudhuri asked tlie court to believe that the Kakma sradh being 
a fact, tins was got hold of by the plamtiff at a late stage for the purpose of 
sending away R N Banerjee out of Darjeeling on the day of the cremation, 
but with due respect, this seems to me to be a fantastic suggestion If 
Mr Chaudhuri’s clients could not ferret out R N Banerjee until the end 
of 1932, though on their own case they must have known all about Ins 
presence at the cremation nght from the beginning, the plaintiff to my 
mind can be held very little to blame for not having been able to discover 
at the earliest stage a fact which was not within his special knowledge 
The plaintiff should perhaps feel grateful that it was not suggested that he 
had manufactured the Kakma sradh itself for the purposes of his suit! 

The Kakma sradh was in fact put to the very first witness of the 
defendants, Shjamadas Banerjee {Vol 1, p 271, I 37— p 272, I 6), and to 
several others who followed, such as Jagat Moliini {Vol 1, p 289, ll 38-40), 
Rajendra Nath Sett [Vol 1, p 303, ll 14-18), Mohendra Nath Banerjee 
[Vol 1, p 326, ll 16-20), and Haran Chandra Chakladar [Vol 1, p 386, 
ll 11-13) Of these, Rajendra Nath Sett only heard that many peisons had 
gone to attend the invitation the others professed not to know anything 
about it, so that it was useless to ask any of these witnesses for names Fakir 
Chandra Roj also stated that many people from Darjeeling had gone to 
Kurseong on the occasion, but gave no names of any such persons {Vol 3, 
p 8, ll 13-16) 

On the plaintiff’s side, the Kakma sradh was first mentioned by Surendra 
Chandra Roy Chowdhuri, but he was not m a position to state from personal 
knowledge who attended on the 9th May when the feast was held, he himself 
having come away to Darjeeling on the day following the actual ceremony 
which had taken place five days earlier {Vol 2, p 469, ll 20-28) As to 
R N Banerjee’s presence at Kurseong on the day of the feast, Jnanendra 
Nath Banerjee, as already stated, was the first to speak about it, and after 
him followed se\eral other witnesses to prove the fact, such as Ranjit Shingh, 
P\V 940 {Vol 10, p 380, ll 20^3), Shaila Shekliar Chatterjee, PW 943 
{Vol 10, p 391, ll 30-35), Bisweswar Mukherjee, PW 944 {Vol 10, p 395, 
ll 33-37 and p 398, ll 32-33) and Sashi Mohan Das, P W 969 {Vol 11, p 96, 
ll 22-37 and p 100, ll 22-23), of whom the last rfvo were residents of Kurseong 
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at the time, and Sbaila Shekhar Chatter] ee was son-in-law of R N 
Banerjee’s own nncle (father’s brother) 

A criticism which Mr Chaudhun advanced, — ^for what purpose, it is 
difficult to see, — ^was that these witnesses of the Kakina feast mentioned 
each other only, and not any body else This is, however, not a fact 
Besides R N Banerjee and the witnesses themselves, there were many 
others in the Kurseong party whose names they did give, as for example, 
Amrita hal Ghosh, Satis Ghosh, Suren De, Siddheswar De, Radha Bmod 
Chatterjee, Nagen Bose, and Jamini Mukherjee, mentioned by Jnanendra 
Nath Banerjee himself (Vol fl, p 429, ll 17-37), as also one “Kiron Babu” 
mentioned by Shaila Shekhar Chatterjee [Vol 10, p 391, I 36) As for 
this “Kiron Babu”, it is necessary to add tliat he cannot be Kiron Chandra 
Mustafi, P W 941, as Mr Chaudhun sought to make out in order to 
contradict the witness who named him, Kiron Chandra Mustafi’s own 
evidence bemg that he was taken ill on his return from the night cremation 
and suffered from fever for 5 or 6 days (Vol 10, p 384, ll 12-14) 

Nor IS there anythmg in Mr Chaudhun’s point that as Bisweswar 
Mukherjee said that Bebul was the leader of the party that went to Kurseong 
(Vol 10, p 398, ll 32-33), his presence there must have been a notonous 
fact, and that Bebul should, therefore, have been cross-examined about it 
Such cross-examination, it may be taken for granted, would have elicited a 
straight denial, but apart from this, it is quite clear that the plaintiff did not 
make, nor was he called upon to make, any enquiries regardmg the matter 
until after Bebul had been put up to assert that he had played a not 
inconspicuous part at the morning cremation 


AN OVER-CLEVER WITNESS 

There are many other reasons appearing in R N Banerjee’s evidence 
itself, which make it difficult to accept it as that of a truthful witness, but 
nothing was wanting on his part to give it the appearance of truth, though 
he probably over-reached himself in the attempt 

Thus, for mstance, he was asked who earned the dead body, and 
prefacing his answer as he did with the remark, “it is difficult to remember 
after such a lapse of time”, he proceeded to give two names, besides his 
own and his brother “Balen Babu’s”, — ^those of Siddheswar De, the Registra- 
tion Head Qerk, and Sashi Banerjee of the Deputy Commissioner’s office, 
as among the local people who helped to carry the body There were many 
others, but they were not local people and he was not acquainted with them 
He could recollect, however, that “somebody connected with the Maharaja 
of Burdwan or his office” also went (Vol 3, p 108, ll 1-8) 


REFERENCE TO SIDDHESWAR DE 

It is doing no injustice to this clever witness to suggest that there was 
meaning and purpose in his remembering tliese two particular names among 
so many others Siddheswar De and Sashi Banerjee were persons who had 
left documentary evidence to prove their presence at the cremation bj 
swearmg insurance “affidavits” (Enc 29, Vol I, p 182 and Ex Z (202), tbtd, 
p 183), and it must have been supposed that there was no surer means of 
producing confidence in the strength and accuracy of Rabin’s recollection 
than for him to be able to recall two such names, as though by a genuine 
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effort of memory The casual mention, but without the name, of somebod}’- 
from the Burdwan Ra] office was only another conscious attempt to give an 
unconscious touch of reality to the evidence 

It so happens, however, that Siddheswar De never attended the cremation, 
and the defendants themselves found it necessary to drop his presence, 
suppressing his aflddavit as long as they could till denial was no longer 
possible when the plaintiff tendered the document in court on the 20th Apnl, 
1934 (Vol I, p 182, ll 32-37) The affidavit or certificate, it will be 
remembered, had been procured by the defendants through the good offices 
of Rai Bahadur Han Mohan Chandra, but through some mischance, in 
describing the personal appearance of the deceased, it made the stature 
“tall” and the body “stout built”, a description which would at once tell 
off the body from that of the second Kumar, whose measurements only 
4 years ago as given in the insurance proposal [Ex 230, Vol I, p 175, 
Item 7) were —Height— 5 ft 5 in (without shoes), Chest— in inspiration 
35}4 in , in expiration 33 in , and Abdomen — 30 in Siddheswar De is dead, 
and it IS manifestly impossible for the plaintiff to explain how the defendants 
came to burden themselves with such an affidavit he can only point to 
certain facts and leave them to speak for themselves One is that this 
affidavit apparently necessitated a fresh certificate of "average stature” and 
"strong build” from Rai Bahadur Eah Prasanna Vidyasagar, a man who had 
really known the second Kumar from his very birth {Ex 269, Vol I, p 188], 
this again being a document tendered by the plaintiff, though like the other 
affidavit, it had been called for by the defendants [Vol 18, p 184, ll 28-43) 
A further fact disclosed by Mr Chaudhuri himself,— though only to account 
for what according to him was a wrong description in the affidavit,— is- 
Siddheswar De’s own statement to the Board of Revenue, as counsel read 
it out to us from the copy sent to the trial court by the Board, which showed 
that he was on his way to Kurseong on the day of the morning cremation 
and saw the procession from a distance It is also a fact that none of the 
defendants’ witnesses of the 9th May before R N Banerjee, nor, so far 
as I can see, any after him, mention the name of Siddheswar De as among 
those whom they saw at “Step Aside” or at the sasan,—D W 101 , Satya 
Prasad Ghosal merely stating in examination-in-chief that he knew the man 
[Vol 14, p 291, ll 1-2) R N Banerjee, no doubt to make himself as 
emphatic as he could, actually took Siddheswar upstairs, a perfect stranger 
as he was, even before he and Ins brother Balen got there (Vol 3, p 120, 
ll 37-38) 

Satyendranath Banerjee admits having sent Siddheswar’s affidavit to- 
the Insurance Compalny, but he neither knew the man, nor made any 
enquiries about him, nor did he know if his statement to the Board of 
Revenue was that he had seen the funeral procession on his way to Kurseong 
[Vol 16, p 541, ll 21-26) A bit of edifying cross-examination which followed 
may perhaps be quoted here Satyendra would not call the second Kumar 
a short man, but only say, not as tall as he himself was 

"Q —Would you call him a tall man ? 

A — Rather tall I would say, though judging by my height I would 
not I would call him a man of medium height 

Q — ^The body that you earned on the morning of tlie 9tli was 
that of a tall man? 

A — You may call Kumai that It was Kumar’s bodj I would call 
him, judging by me, a man of medium height When a 
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Bengalee ordinarily talks about a tall man, I have a notion of 
what he means (Then says) That would depend upon the 
man ” 

He no doubt protested that he was not mdulgmg in these subtleties because 
Siddheswar had described the dead body as that of a "tall” man (ibid, 
p 541, U 27-39) 

There can thus be no doubt that on the defendants’ own showing, the 
affidavit notwithstanding, Siddheswar He’s presence at “Step Aside” or at 
the cremation ground on the 9th May was no more a fact than that of his 
enterpnsing sponsor Plaintiff’s witness Jnanendta Nath Banerjee spoke 
the truth when he said that Siddheswar was one of the batch who went 
that day to the Kakma feast If, by the way, the further statement of this 
Witness can be accepted, on which there was no cross-examination, that 
Siddheswar went subsequently to jail for embezzlement {Vol 9, p 429, 
ll 25-27), It affords yet another illustration of the defendants' charactenstic 
instinct in selecting their tools 

Three or four months before he gave his deposition, R N Banerjee had 
supplied a statement to the Collector of Mirzapur m the form of answers 
to a set of interrogatories (Vol 3, p 114, ll 5-7), which was produced by 
the defendants at the request of the plaintifi’s pleader and marked as an 
exhibit (Erx 288, Vol II, pp 272-274) In Q 17 (not prmted) he was 
categorically asked 

“j2— Did you carry the dead body? 

Who else did (any name that you can remember) ? 

Did the hillman carry the said dead body?” 

The answer was 

“A — ^I believe so, and also my brother I do not remembci the others 
I do not think that any hillman earned the said bodj ” 

This was said on the 8th December, 1932, and he gave his evidence on the 
28th March, 1933 What happened between these dates to produce a 
regurgitation of memory? 


TALK WITH "BROTHER BHUPEN” 

Bebul did not remember even the name of Satyendranath Banerjee and 
could not connect it with anybody he knew (Vol 3, p 113, ll 2-3) probably 
he had never seen the Kumar’s sola I (ibid, p 114, ll 12-13) But whether 
this was a fact or not, we have it from the witness himself that he came down 
to Calcutta after receiving the mterrogatones, and had a talk with his 
"brother Bhupen” (ibid, p 114, ll 5-11 and p 115, ll 14-15),— -Bhupen, or to 
call Jiim by his full name, Rai Bahadur Bhupendra Nath Banerjee, being then 
Deputy Commissioner of Police, South Distnct, Calcutta (ibid, p 107, ll 10-11), 
and a person who evidently knew a good deal about the case It was he 
who, according to Gita Devi, his wife, got this lady to give evidence herself 
for the defendants, though this made her very angry with him, and as she 
sajs, had actually taken down her statement and typed it out at Darjeeling 
in the month of October preceding, telhng her that "he had some use for 
It” (Vol 3, p 169, ll 8-10, 13-17, 19-20 and 21-23 and p 170, ll 23-25) 

In his cross-examination R N Banerjee certainly gave the impression 
that his Calcutta visit took place before he gave his statement at Mirzapur, 
-and that is how the learned judge understood him (Vol 18, p 384, ll 3-5). 
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ftji attempt was no doubt made in re-examination to repair the mischief of 
this evidence by eliciting from the witness the 27th December, 1932 as the 
precise date of his arrival in Calcutta, which of course he gave with due 
details calculated to impress [Vol 3, p 123, I 35 — p 124, I 4), but this 
would still leave the Calcutta visit a long way behind the date of Ins 
commission examination, and leave accordingly ev'erv'' cliannel of communication 
open for that evidence 


DOGMATIC STATEMENT ABOUT SHED AT SASAN IN 1905 

If for all his astuteness BebuTs reference to Siddheswar De, not a 
Brahmin, be it noted, as one of .the persons who earned the corpse, so hope- 
lessly betrayed him in the result, the note of assurance with which the witness 
spoke about the next topic proved in the end no less disappointing He was 
quite positive he saw a shed at the burning ground when he went to cremate 
the second Kumar, but as if this was not enough, he added with perfect non- 
chalance that he had seen the same shed in 1905 or 1906, even remembermg 
the occasion which had taken him there that year, the death of Rai Bahadur 
Dr Das (ibid, p 108, ll J/-22),— this death alone being probably the fact, if 
D W 411, Anup Dal Goswami, can be believed {Vol 17, p 315, ll 24-25) It 
IS now admitted that the new sasan had not come into existence at all in 
1905 or 1906, far less the shed which Bebul pretends to liavm seen, then barelj 
a lad of 13 Unfortunatelj for the witness, the way he spoke leaves no room 
for a suggestion that he might probabl} have been making a confusion with 
the shed at the old sasan 

In the earlier stages of the case, as shown alreadj , the defendants’ attempt 
was to obliterate the traces of an old sasan to which the Kumar’s body might 
possibh have been taken for the evening cremation, and the only question 
on which it was sought to focus attention was, — shed or no ,shed, with tlie 
suggestion, verv cleverl} concealed, of a common site for both the evening 
attempt which failed and the successful attempt of the next morning In aid 
of BUcli a case, Bebul ’s evidence doubtless lent the most convincing support 

Mr Chaudhun suggested that tlie defendants got this witness himself to 
prove the old sasan, and that he could not, therefore, be supposed to be 
denviiig its existence in his evndence This is hardly, howev'er, a fact 
R N Banerjee no doubt proved the signature and handwriting in certain 
records and proceedings of the Hindu Burning and Burial Ground Committee 
(Vol 3, pp 110-112), but it will be seen from these documents (Vol I, 
pp 103-110, 113-114, 117-144 and 149) that w'hile they refer to the new sasan 
"and to the construction of a shed at this spot, none of them give anv 
indication of the previous existence of a cremation ground at a different site 
The proceedings which might have furnished unequivocal evidence of this 
fact were carefull} excluded, and it was left for the plaintiff to produce and 
prov'e the same, — such as Ex 35 (Vol I, p 101) through Svvami Oankarananda, 
PW 603 (Vol 8. p 94, ll 14-16), and Ex 203 (Vol 1, pp 115-116) and 
Ex 204 (Vol I, p 112) through Mom Mohan Sen Gupta, PW 960 (Vol II, 
p 37, ll 22 and 24) 


AFFECTED AIR OF TRUTHFULNESS 


As the learned judge points out, R N Banerjee affected a certain 
"off-hand” manner in giving his evidence which reallv gave him awav 



"OFF-HAND" MANNER OF DEPOSING 


313 


{Vol 18, p 383, U 22-26) Thus, for instance, on being asked when he first 
•came to know that the Kumar was ill {Vol 3, p 116, I 6), he answered m 
•quite supercilious fashion 

“He was more or less always ill, but I was too young to know whether 
it was real illness, or it was Ae after-effects of excessive indulgence 
in liquor” {ibid, ll 7-9) 

The excess of his cleverness, however, defeated itself Personally he had 
never seen the Kumar drinking, as he had to admit afterwards, and what he 
had said was a “mere conjecture” (tbtd, p 117, ll 14-15) he had only seen 
the Kumar with his brother Balen at Jones’ Billiards Saloon, and as drinks 
were "the order of the day there”, he drew the natural inference that the 
Kumar was addicted to liquor (ibid, p 117, ll 10-14), — as convincing an 
exhibition of logic as of truthfulness ' 

Then, again, as to what led him to make a statement before the 
Magistrate at Mirzapur and then to sign it (Vol 3, p 314, I 29 and p 118, 
ll 30-34), he raised himself to a high pitch of morality which only served to 
bring into relief his true level He admitted there was no law or procedure 
he knew of under which his statement had been taken (ibid, p 114, ll 29-33) 
the Magistrate had also warned him that he was under no obligation to make 
a statement (ibid, p 118, ll 13-14) But he loftily declared that “a great 
fraud was about to be perpetrated”, and he felt himself to be in honour 
hound to disclose the facts as he knew them, whether there was any statutory 
provision in this respect or not (ibid, ll 16-19 and 38-40) Quite right, and 
nobody would be disposed to quarrel with him that "as a gentleman and as a 
member of the English Bar”, he should “do all in his power to vindicate 
the cause of justice and equity” (ibid, p 119, ll 1-3) But the rift in the 
lute was that all this virtuousness had not been in evidence at any earlier 
stage, though on his own statement this '‘very remarkable case of false 
impersonation” had been brought home to him by his own discussions in 
J921 or 1922 

His introduction of Rithe, the servant and carpenter, was another of his 
small, but charactenstic, touches of vensimilitude, (ibid, p 120, ll 32-33), 
hut this unfortunately necessitated the services of this man bemg requisitioned 
for a purpose mentioned by no other witness, namely, to unscrew a tin 
partition across the verandah, so as to facilitate the removal of the body by 
the “cement staircase”, which itself was sufficient to give him away (ibid, 
p m, ll 17-20) 


“CEMENT STAIRCASE” 

The witness did not say in so many words that the body was actually 
brought down by the “cement staircase”, but that is plainly what he in- 
dicated, and not the wooden staircase in the glazed verandah which he did 
not mention at all in this connection, and his evidence leaves it in no doubt 
that the nearest approach to his “cement staircase” would be the sloping 
path “built against the rivetment” by the side of the house that led up to 
tlie front room upstairs from the compound (ibid, p 120, ll 37-38, p 121, 
ll 2-6 and 35-36, and p 122, ll 1-3, 14-16), though accordmg to Bibhabati 
herself the sloping path was neither cemented, nor stepped (Vol 12, p 314, 
ll 22-23) 

His over-confident assertions only betrayed him into hopeless confusion 
as to the wav the dead body was brought down or where the khaha was 
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placed for the reception of the dead body, with the result that he had to' 
volunteei the statement "The khatia was under the portico ad]oming the 
steps” (Vol 3, p 122, I 3), little realising tliat placing tlie kliatta under the 
portico as he did, he still spoiled the effect of what he had been expected 
to say by the addition of the descriptive words "adjoining the steps”, which 
was no doubt forced on him by the necessity of having to save his own 
evidence I Bj' the "steps” he could onlj mean his "cement staircase”, 
imaginary as it was, and not, as Mr Chaudhuri would suggest, a short flight 
of steps attached to tlie portico itself, which would be equally imaginary 


PATENT MARKS OF TUTORED EVIDENCE 

This IS only one more illustration how a tutored witness, conscious 
perhaps of his own importance, cannot at times resist the temptation of 
embellishing his evidence with unnecessary details outside his instrucbons, 
onlj to find when it is too late that in the attempt he has merely enmeshed 
himself in a tangle out of which extrication becomes a hopeless task 

It would be weansome to refer to all the obvious marks of falsehood in 
R N Banerjee’s evidence whicli he himself helped to expose by his excessive 
affectation of self-confidence one or two instances will suffice 

Take, for example, the way in which he speaks of his visits to "Step 
Aside", where he says he had been at least ten or twelve bines {tbid, p IIS, 

1 33) during the Kumar’s stay — somebmes going with liis mother and some- 
times only carrying "vegetables and other necessibes” from her (ibid,. 11 34 
and 37-38) he would often again go there under instructions from her to 
take the landlord’s munslii to show him an}' petty alterations and repairs 
that required to be done at the house [tbid, ll 34-37)— as if neither the Kumar 
nor Satyendra was competent to send for Ram Sing Subha for the purpose, 
if there was really any occasion for domg so And yet, if he is to be belieied, 
Bebul was "not personally acquainted” with the Kumar (ibid, p 107, I 20), 
nor apparently with any of the other inmates of the house — except only tlie 
Ram (ibid, p 1 16, U 30-35 and ll 1-2), neither did he feel interested in 
making any enquiries about the Kumar’s healtli bll one fine morning he 
recened the information of his death (tbid, p 116, 11 15-17), tliougli all along 
since the day of the Kumar’s arrival he had been hearing about his "stomach 
troubles”, and was in a posibon to assert that this was the cause of his death 
(tbid, p 116, ll 11-12) 

Bebul was not sure at first if he had paid a visit to the house during the 
last two or three da}s (ibid, p 116, ll 20-22) all that he "knew” was that 
the Kumar had not been going out for his usual walks, and there was the 
further fact that Ins mother had been sending over "grapes and pomegranates” 
—fit diet for a biliary colic patient'— which led him to suspect an 
"aggravation” of the Kumar’s illness (tbid, p 117, II 22-26) Lest, howeier, 
this might be no more than mere inferential evidence of the illness, he had 
no hesitation a moment later to take himself to "Step Aside” during these 
two or three dajs, and that not once or twice a day but "off and on”, when 
of course the Kumar w as \ isible, not in his sitting room on the ground floor, 
but upstairs in Ins bed (ibid, p 117, 11 28-32 ) ' 

Consider, again, the easy self-complacence with which he makes tlie 
second Rani discard the purdah in his favour, nobvithstanding the strict 
Bhowal custom, some idea of which is given by the Chota Ram Ananda Kumari. 
Den in her eiidence (Vol 14, p 84-85), and b} the second Ram herself, who 
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says in fact that she would “never see people with pnrdali off", even when 
her talukdars came to her for a personal interview with nmrs or gifts of 
money (Vol 12, p 215, !I 11-12 and 28^3}, and who would claim to be 
purdanashin also when she was having her first look at the plaintiff from her 
house in Lansdowne Road as he drove past m a phaeton with Buddhu {ibti, 
p 269, U 23-24) At Daqeelmg too the second Ram, a young girl of about 
20 as she then was, would observe pnrdah, never going out of doors except m 
a nckshaw, and that again after dusk when she would not be seen {ibid, 
p 274, U IS-18], and yet she would appear before and talk to this lad of 17 
(Fol 3, p 116, 11 1-2), who had apparently made himself a persona grata, 
carrying fruits and vegetables from Easiswan Devi on the one hand, and 
acting as an honorary house-agent on the other, looking after necessary 
repairs and alterations 

It is not necessary to discuss the evidence of R N Banerjee any further 
I do not believe a word of it, the information notwithstanding which he 
volunteered that he was a daughter’s son of Rai Jagadananda Mukherjee 
Bahadur, a well-known citizen of Calcutta of his time who had been honoured 
with a visit to his house at Bhowampore by His late Majesty King 
Edward Vn as Pnnce of Wales (FoJ 3, p 120, 11 21-23) I refuse to hold, 
either that Rabm was at “Step Aside” on the mommg of the 9th May or 
that he attended the cremation on that day 


GITA DEVI CABLED TO SUPPORT R N BANERJEE 

Perhaps the most eloquent commentary on R N Banerjee’s evidence is 
the action of the .defendants themselves in callmg Gita Devi as a witness to 
lend hun such support as she could, without gomg the length of bnnging 
this lady into "Step Aside" itself along with her brother-in-law Gita Devi 
{Vol 3, pp IS9-I72) was not a wilhng witness She had never deposed m 
her life, and it made her “angry" that she would have to do so {tbtd, p 169, 
11 16-17) She protested to her husband many times she was a lady and 
belonged to a respectable family, as such how could she depose? But her 
husband would not hsten {tbtd, p 170, U 20-23) It was the month of 
October 1932 she had come up to Darjeehng with her husband to spend the 
Puja vacation, and was staying at “Balen Villa” {tbtd, p 169, ll 25-21) She 
did not know then who had instituted the smt or against whom it had been 
brought {tbtd, p 169, I 40— p 170, I 2), and in any case she was not filled 
with her brother-in-law’s resolve to come forward herself as a champion of 
"justice and equity" She was, however, a loyal wife, and did not find it 
m her to resist her husband’s importunity “You will be asked one or two 
questions", said he "tell whatever yon know from behind the screen” 
(ibiii, p 170, ll 23-25) Poor lady, she asked innocently what were these 
“one or two things" she would have to tell (tbid, 11 26-27) One referred to 
the Ram, she was told, and the other to Balen’s and Rabin’s going to the 
ciemation ground (ibid, ll 27-28) How did the husband know, by the 
way’ He was not present at Darjeehng when the Kumar was there he 
was very probably, as his wife says, a Pohce Inspector at Mnzaffarpur or 
somewhere else at the time (ibid, II 29-30) Evidently his wife could not 
have confided to him at any earher stage the facts she knew otherwise he 
would not ask her at the time of obtainmg her statement, "what do you 
know about the death of the Kumar?” (ibid, p 169, ll 8-10) 

Her husband was not a man to leave anythmg to chance He at once got 
her to make her statement, and typed 'it out himself she did not know 
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what he did with the statement it was enough for her he said he "had 
some use for it” {tbtd, p 169, ll lO^ll, 19-20, 21-23 and p 170, ll 36-37) She 
was not in a position to state if the defendants’ lawyers Rai Bahadur Sasanka 
Coomar Ghose and Mr Pankaj Coomar Ghose had seen her husband at 
Darjeeling during the Puja vacation her husband might be asked about it 
{ibtd, p 170, ll 31-35) 


A "CONSCRIPTED” WITNESS 

Speaking for myself, I cannot imagine a worse form of bringing undue 
pressure to bear on a Hindu pardanashm wonlan than the tactics which were 
employed by the defendants to get this lady to depose on their behalf when 
she was not willing to do so herself The husband simply allowed himself 
to be turned into a conscripting agent to procure the evidence It was not 
as though the husband was approached that he might ask his wife if she 
was willing to give her evidence, and then, if she agreed, that he might 
render the facilities necessary for her examination 

After all, on the defendants’ own showing, wheie was the necessity 
of calling Gita Devi as a witness, except only to support Rabin’s presence 
m the morning cremation by making her a spectator of the funeral proces- 
sion in front of her house? They themselves mnst have felt that Rabin’s 
word was not enough, nor would the evidence of, other witnesses carry 
sufficient weight, but it is all the same a pity that they should thus have 
dragged m an innocent lady against her will to bolster up a case they 
knew to be false 

It IS little to be wondered at that Gita Devi should have unconsciously 
failed the party who had pressed her into their service in this way 
Even on points on which she was expected to speak, she gave herself 
away by the manner in which she volunteered her answers before the 
questions were put 


"VOLUNTARY” CHARACTER OF HER EVIDENCE 

She is asked if she had any Bhasvi (husband’s elder brother) Yes, 
she savs, and gives his name, but she can hardly hold herself, and involun- 
tanh it comes surging out of her lips "it was he and my husband’s 
younger brother Mr R N Banerjee who dtd eveiythmg" I (Vol 3, p 159, 
11 16-18) She has to be warned by' defendants’ advocate "Please reply 
onh to the questions which we shall put to y'ou” (ibid, 1 20) Then, again, 
the question is "How did you know that he (Kumar) had died”? She 
starts off giving another part of her story— how her husband’s elder brother, 
her mother-in-lau , her husband's younger brotlier used to go to the Kumar’s 
house every day, and how before his death owing to his illness her inotlier- 
m-lau and her husband’s younger brother would take or send fruits to him I 
(ibid, p 159, ll 29-34) She has again to be stopped, and reminded about 
the question to get the proper answer out of her I (ibid, p 160, 1 1) Yet 
again, w’hen she is asked, “Wliora did they take ”, she is not satisfied with 
saiing that thei "took the Bhowal Raja”, but must add the important detail 
which was no doubt expected of her "They carried it by the road which 
was below' her house We saw it The bier was covered with a shawl ” 
(ibid, p 160, 11 19-22) She is asked a further question "'Wlicn did your 
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husband’s elder and younger brothers return?” The answer is “Please 
first ask me everythmg about the Ram and then I shall say”! {ibid, p 160, 
ll 36-38) 

There could hardly be any clearer indications of the "involuntary”’ 
character of the evidence than this "voluntariness” on the part of the witness 
One cannot but feel sympathy for Gita Devi in the predicament in nhich 
she found herself placed, —through no fault of hers except perhaps her unwill- 
ing, if not unquestioning, submission to her husband’s wtll 

I have no doubt whatever in my mind that the learned judge was 
perfectly right when he suggested that R N Banerjee having damaged the 
case by his evidence, the defendants found it necessary to put his sister-m-law 
into the box to prop him up, if they could (Vol 18, p 382, U 12-IS) Gita 
Devi says no doubt that her statement had been taken by her husband in 
October, 1932 [Vol 3, p 168, ll 19-20), which was before R N Banerjee was 
approached to have his statement recorded through the Collector of Mirzapnr 
{vide Collector’s letter of 2-12-32, Z{136), Vol H, p 270], but it is 

impossible to beheve that Gita Devi was in the picture at all as a likely 
witness when her brother-in-law was examined 


ADDEGBD ROUT]^ of FDlSraeRAIv PROCESSION BY THORN ROAD TO BE 
VISIBLE FROM BALEN VILLA 

The main fact it was sought to prove through her was Rabin’s connection 
with the morning cremation, but not having stirred out of her, house at all 
that mormng, she was obviously not in a position to bear direct testimony 
to it She might still, however, be a useful witness on the point, if she 
could say she had seen the funeral procession from her house and seen also 
her younger brother-in-law m it 

And this IS exactly what she said she had done {Vol 3, p 160, ll 21-26), 
volunteering the first part of her statement even before she was asked about 
it She did not know the house where the Kumar resided m fact she 
“knew nothing”, as she emphasised more than once, being then only a young 
"how” or daughter-in-law of the house who would , not go out very much in 
those days {ibtd, p 1S9, ll 25-26, p 162, ll 29-30 and 31-32) She knew 
enough, however, to be able to say “It was from our house that I saw It 
(the dead body) was carried along the road below our house Then the 
people carrying it turned to the left and went straight to the bazar and then 
passed by the road leading to the cremation ground” (tbid, p 166, U 5-8) 

For her to see the dead body from "Balen Villa” would require the 
procession to pass along what has been referred to as the Thorn Road route, 
as distinguished from the alternative route by Commercial Row {Vol 18, p 313, 
I 24— p 314, I 12), the Thorn Road route, as the learned judge points out, 
going past the Victoria Hospital and past the Cntchery Building opposite the 
Market 

It IS cunous, however, that not a question was asked of R N Banerjee 
and not a word said by Vum about the route of the procession, as most 
assuredly would have been done, if there was an idea at that stage of calling 
Gita Devi as a witness later 

The Thorn Road route would appear in fact to have been improvised for 
the first time with the examination of this lady, — an improbable route as 
it was, not only because of the detour it involved, but also because a dead 
body would not be usually carried along Hospital Road (P W 969, SasfH 
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Mohan Das, Vol 11, p 98, ll 10-11 and p 102, ll 13-16), a fact which is not 
denied by D W 69, Surendra Mohan Chanda, though he says that “if you 
go by the Thorn Road, jou have to go by the Hospital Road, but not 
necessarily” (Rol 13, p 224, ll 2-6) 


A MERB “AFTER-THOUGHT” TO “FIT IN GITA DEVI” 

That the Thorn Road route, as the learned judge says, is “an after- 
thought to fit in Gita Devi” {Vol 18, p 390, I 39), is clearly shown, by the 
statement which Birendra Chandra Banerjee admits (Vol IS, p 351, ll 8-9) 
he had made in the Sripur cases “The procession carrjing the dead bodj 
a/tei ciosstng Chovnasta passed midway between station and the bazar” 
(Ex 350, Vol III, p 14, ll 36-38) There can be no doubt that Birendra meant^ 
by this the Commercial Row route, and it is absurd to suppose, as^ 
Mr Chaudhuri seemed to suggest, that counsel cross-examining the witness 
understood him to refer to the other route, he was doing nothing of the 
kind, but was really seeking to establish the Commercial Row route by 
the cross-examination This very statement was put to another defence 
witness, F E Holland, D W 306, who himself spoke of the Thom Road 
route as the one followed bj the morning procession, and he said “The 
route this gentleman indicates is quite different from the route I indicate” 
(Vol 15, p 414, ll 19-20) 

It IS not a fact that before Gita Devi was examined, the defendants 
made any definite case about the procession having passed in front of 
“Balen Villa’, though to give it as much publicity as possible, a suggestion 
that the bazar lay on the way to the cremation ground from the Kumar’s 
house was made to their witness Haran Chandra Cliakladar, who could 
not, however, say whether it passed bv the side of the bazar or through 
the bazar (Vol p 377, ll 15-19) Even if it went through the bazar, the 
procession need not have gone past the house of Gita Devi, unless it passed 
by the Cutchery Building, as to which there was no evidence and no 
suggestion at the earlier stage of the case 

The kej» to the defendants’ Thom Road route would be the Cutchery 
Building, and not the bazar, the "bazar” being a loose expression whicli 
would be used to refer not merely to the stalls opposite the Cutchery 
Building, or to the open tract of level ground known as the “Market Square” 
or “Bazar Flat”, and also, it may be added, as the “Parade Ground”, but 
to the “Chowk Bazar” and “Chandmari” as well, — to indicate in fact the 
whole of the surrounding area stretching awaj from the “Market Square” 
on different sides, going even up to the Railway Goods Shed, if not beyond 

Mr Chaudhuri made a futile effort to show that the plaintiff himself 
contemplated the Thorn Road route before Gita Devi’s evidence, and 
referred for tins purpose to a question ivhich was put to D W ICanai Ram 
Mukherjee in cross-examination 

"Q —You were proceeding towards the "Step Aside” from the 
Cutcherj Building and they were proceeding towards the 
Cutchery Building with the dead body In this state y’ou met 
together face to face?” (Vol 1, p 367, ll 32-34) 

rile witness replied in the affirmative, but it is perfectly clear that the 
question only meant that the procession was coming from the opposite 
direction, and iiivohed no suggestion -whatever that it passed the Cutcherj 
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Building The witness had in fact already stated that he met the pro- 
cessionists as they came on the road, that is to say, the Rangit Road, "20 
or 25 cubits away” from "Step Aside” he was going towards “Step 
Aside” from his quarters and they were proceeding towards the Chowrasta 
with tlie dead body, when they met face to face [tbtd, ll 27-31) 

Equally pointless was Mr Chaudhun’s reference to the cross-examination 
of P.W. Sitanta Kumar Bagchi with a view to show that he also indicated the 
Thom Road route, but this witness was not speaking of the morning cremation 
at all, and even as regards the evening procession which he was describing, 
all that he meant was that a number of men joined from the Old Cutchery 
Building (Vol 2, p 449, ll 28-29] He was asked by what road the cremation 
party went to the burning ground, commg out from “Step Aside”, and his 
answer as recorded in his original deposition in Bengali, and as I have satis- 
fied myself, does not suggest that the procession passed through the bazar, 
as the translation in the printed record might lead one to suppose (ibid, p 448, 
U 18-21) ' , 

Counsel was wrong in saying that there was virtually no cross-examination 
of Gita Devi on the question of route It is true that there was no sugges- 
tion in terms of the alternative route via Commercial Row, but it was definitely 
put to her that the road leadmg from “Step Aside” to the cremation ground 
along which, according to her, the procession passed, was not at all visible 
from her house (Vol 3, p 166, ll 16-18), which I consider to have been 
XI sufficient challenge to her evidence As regards the defendants’ earher 
witnesses of the morning cremation, no case of route having been made by 
them, it goes without saying that the plaintiff was under no obligation to 
cross-examine any of them about it 

I have no hesitation in recordmg my conclusion, in entire agreement with 
the trial judge, that the Thorn Road route was a pure invention of the 
defendants to suit the exigencies of Gita Devi’s evidence, notwithstandmg 
the surging tide of corroboration which set in afterwards 

"CIRCUMSTANTIADITY” of GITA DEVI’S EVIDENCE 

As usually happens with such witnesses, Gita Devi, in attemptmg to 
invest her evidence with as much of circumstantiality as she could, only 
ended in landing herself in mis-statements, which, if Mr Chaudhuri was 
appearing on the other' side, he would perhaps have himself descnbed as false 

She did not know anything about the Bhowal case before, but then she 
heard that the Kumar of Bhowal had come back on being restored to life, 
and read of it in newspapers also The Kumar had, however, “died in our 
presence” ' [Vol 3, p 167, ll 22-25) A discussion was perhaps inevitable 
after this “Would tliere be no discussion if a dead man comes back to life? 
We never heard of such a thing Why we alone, nobody has heard of such a 
thing!” (tbtd, ll 33-36) A discussion did take place, and it was “elaborate”, 
and lest there should be any mistake about it, it was joined in bj' practically 
the whole famity — ^by her husband’s elder and younger brothers, all of them, 
their wu es, and also her mother-in-law, who were at the time staying m their 
Wellesley Street house in Calcutta (ibid, p 167, ll 29-33) Not only this, but 
whether on this or on another occasion, her husband’s elder brother, — who 
she staled was then alive, — was also seized with righteous indignation, and 
said, “A dead man has come back to hfe I will go and depose”, — ^the self- 
same feeling which later inspired the j^ounger brother to give his belated 
statement to the Collector at Mirzapur (ibid, p 167, ll 25-28) 
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To be a story, the picture was not lacking in an}' particular onlj two 
small details were misplaced her husband’s elder brother had died “some- 
where about the beginning of the year 1918", and her mother-in-law in the 
month of October 1919, as stated by R N Banerjee {Vol 3, p 107, 11 3.4 
and 8-9), whereas the Kumar of Bhowal “restored to life” had not come back 
until the end of 1920 or the beginning of 1921 ! 

Gita Devi protested that there was no necessity for her to conceal au)'- 
thmg in her deposition (ibid, p 167, U 14-15) That is probably why in her 
examination-in-chief, unasked she said, the bier was covered with a shawl 
(ibid, p 160, I 22), and in cross-examination, again, when she was asked 
if the processionists had been saying anything as they passed along, she 
could not help repeating "I also saw that the dead body was bemg earned 
covered with a shawl” (ibid, p 167, U 3-5) 

In the procession, she saw her husband’s elder and younger brothers, 
also many other people (ibid, p 160, ll 24-25) She did not know them all, 
and the 2 or 4 among them she knew, she could not name after such a long 
time, nor could she say if they were Brahmins or of any other caste And 
then all on a sudden, perhaps because she was anxious not to keep back 
anything from the court, she suddenly broke out “I will not say even 
if I know that” I (ibid, p 167, ll 9-13) 


SUPPOSED CORROBORATION OF KASISWARI DR'\1T[’S VISIT 10 

“STEP ASIDE” 

Apart from Rabin’s presence at the cremation, there was another 
mportant fact which Gita Devi was expected to prove, nanielj, her niother- 
■law’s visit to “Step Aside” on the morning of the 9th May She was, 
owever, not in a position to give direct evidence of this from personal 
knowledge She only saw Kasiswan Devi leaving the house in the morning 
on receipt of the news of death (ibid, p 160, ll 9-10), and saw her returning 
at about 12 noon or 1 pm with the “widow” of the Kumar (ibid, p 160, 
ll 29-31) All the same she stated that her mother-in-law was in the Kumar’s 
house that morning with the Rani (ibid, p 160, ll 29-30) This could, 
however, hardly be a fact on Gita Devi’s own evidence on another point, as 
to which there was no need to make up a story, and naturally, therefore, she 
spoke tlie truth it was as regards the scene at Kasiswan Devi’s house when 
the Rani came there that daj , which clearly showed that this was the first 
meeting between the two after the Kumar’s death {Vol 3, p 168, ll 4-39) 


UNTUTORED EVIDENCE AS TO SCENE AT BALEN VILL'I 

The plaintiff admits this visit of Bibhabati to “Balen Villa”, but not that 
she was brought over there by Kasiswan Devi His case is, she came with 
her uncle Surv3'a Narain, who was then living as a tenant in a part of the 
same house, with no women-folk, however, staving with him, as Bibhabati 
herself says in re-examination (Vol 12, p 313, I 19), and as is also the 
evidence of Shyamadas Banerjee [Vol 1, p 271, ll 27-30) , and quite naturally, 
as the learned judge sajs, her uncle put her among the ladies at Kasiswari 
Devi’s [Vol 18, p 388, ll 38-41) 

I have no doubt whatever that the learned judge is absoluteh correct 
m Ins finding Suryia Narain was admitted!} at “Step \side” when the 
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cremation party left Satyendra's entry in his own diary shows it, and shows 
also that Kasiswan Devi was not there that morning, there being no mention 
of her name at all it merely records “Sajoiiiama remained with Biblia at 
'Step Aside’ Self accompanied the body” [Ex 399 [2), Vol 1, p 307, ll 6-7) 
Satyendra in his evidence again admits that Suryva Naram took his sister 
to “Balen Villa” during the day, though he would have Kasiswan Devi going 
With him as well [Vol 16, p 430, ll 36-39) Bibhabati, on the other hand, 
would make Kasiswan Devi her sole escort, and have nothing to do with 
her uncle [Vol 12, p 204, ll 30-31) The vehemence of her protest, however, 
shows to my mind that the truth lay just the other way 

“g— Is it not a fact that next morning Suryya Naram took you to 
his house? 

A — ^It IS not a fact 

I did not go to his house m the morning that day 

g— Did you not go to his house any time that day? 

A —He used to live as a tenant m Kasiswan’s house 

I don’t remember the address of that house but know it 
was a house of Kasiswan Devi, that is, of her husband Suryya 
Naram Babu was living in a part of Kasiswan Devi’s dwellmg 
house, which he had rented 

g — ^Did you at any time on Sunday go into the portion of the house 
rented by Suryya Naram Babu? 

A —Kasiswan Devi took me to that house after mid-day” (ibid, p 263, 

II 6-17) 

Whether Kasiswan Devi was at “Step Aside” or not that morning, if 
Bibhabati was at all going to “Balen Villa”, it is impossible to believe that 
her uncle who had been left faehmd to look after her should suddenly remove 
himself from the scene at the right moment, — m anticipation was it, one 
wonders, of the exigencies of his niece’s case long thereafter? 

As I have said, Gita Devi’s untutored evidence as to what took place at 
“Balen Villa” that daj seems to give the lie to her earlier statement regardmg 
Kasiswan Devi’s presence at "Step Aside” m tlie morning 

A GRAPHIC AND A TRUTHFUL ACCOUNT 

Gita Devi gives a graphic account of the scene, as the Ram arrived, 
wearing a coarse dhiiU with a narrow border such as servants wear (Vol 3, 
p 169, ll 4-6) — (she spared herself a than or borderless sari, the proper 
wear for a Hindu widow, as she says she had none with her at Darjeeling) 
(Vol 12, p 306, ll /2-/4),— and with no ornaments on her person [Vol 3, 
P 168, ll 14-15), the Rani’s own story being that she had taken them ofi 
m her bath room at her own house where Kasiswan Devi had helped her 
to bathe (Vol 12, p 204, ll 28-30) 

The Ram wept bitterly as she came, and after she was composed a little, 
Kasiswan Devi began to question her (Vol 3, p 161, ll 2-6 and p 168, 
ll 11-12) "What did your mother ask her?” "Mother said”, Gita Devi 
replied, "Child! you have taken off your ornaments so soon?” 

(I am taking tlfe judge’s translation, Vol 18, p 389, ll 5-6, which 

brings out the sense of the original much better than the Enghsh. 

rendering m the prmted record, Vol 3, p 168, ll 7-S) 

21 



322 


BHOWAL CASE 


Such a question, it is almost certain, could never have been put by 
Kasiswan Devi at her house, if she had been with the Rani at "Step Aside”, 
practically helping her to take off the ornaments Apart from this, as the 
learned judge points out, it is unthinkable that with a motherly lady 
like Kasiswan Devi present in the house, the Rani should be allowed 
to strip herself of her ornaments all at once the moment her husband’s 
body was taken away (Vol 18, p 388, U 28-38) Her very question is an 
expression of her bewilderment, and furnishes in fact the best answer to 
Mr Chaudhun’s fling at the learned judge that the latter was merely drawing 
on his imagination He did nothing of the kind, but showed the truest 
understanding, and it is Mr Chaudhuri’s clients who in fact pro\ed them- 
selves lost to all sense of propriety otherwise, in their anxietj to establish 
Kasiswan Devi’s presence at "Step Aside” with the utmost certainty, they 
would not have put into the mouth of Bepin Kliansama (D W 140) the 
realistic fiction they did regardmg this particular episode 


BEPIN KHANSAMA'S REALISTIC PICTION 

According to this faithful valet, the Rani had started flinging away her 
trinkets in her bed-room as soon as the dead body left the house Some, 
however, still remained on her which she could not pull off, and these were 
removed from her person in the bath room when Kasiswan Devi took her 
there for a bath Kasiswan handed these over to him, and these and the 
others taken off before, he tied up in a handkerchief The bundle was 
afterwards made over by the Government Pleader’s wife to Surjya Naram, 
the uncle {Vol 14, p 492, ll 19-31) 

Even this witness could not help admitting the "custom” referred to by 
the learned judge, though, as the latter points out, he tried to deny it the 
next moment {Vol 18, p 388, ll 35-36) In answer to a question from the 
court during cross-examination he said 

"To Court I do not know if widows are made to take off all ornaments 
immediately upon death Ornaments are not kept after 
cremation — ^but I do not know” {Vol 14, p 504, ll 33-35) 
When he says, ornaments are not kept after cremation, what he means is that 
they are taken off only after cremation 

The other parts of the story as given by Gita Devi also show quite clearly 
that Kasiswan Devi could not have met the Rani earlier that morning, as in 
that case she would not have put her the questions she is said to have done 
How came the end to be so sudden? {Vol 3, p 168, ll 22-23) “Had not 
the brothers been informed?” {tbid, ll 25-26) “What was he suffering 
from?” {ibid, I 34) 

The Rani’s answers as spoken to by the witness again go to prove the 
truth of this evidence— her reference to the telegram from the Bara Kumar 
{ibid, p 168, ll 27-29), her speaking of Calvert’s treatment {tbid, I 24), and 
her mention of “blood dysentery or something like that” as her husband’s 
ailment (ibid, ll 37-38), as well as her reference to the purchase of a new 
elephant by the Kumar before coming up to Darjeeling (ibid, ll 13-14), a fact 
afterwards confirmed by the evidence of P W 942, Kshirode Mohan Chakravarty 
on which there was no cross-examination (Vol 10, p 388, I 41— p 389, I 2) 

As I have said, there is no reason to disbelieve this part of Gita Devi’s 
evidence, and I agree with the trial judge that "it has the ring of truth” 5 
"there is no mistaking it” {Vol 18, p 389, ll 15-16) Bibhabati’s visit to 
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■"Balen Villa” being an admitted fact, it had probably not been considered 
necessary to prepare the witness about it, and she was left free to speak the 
truth 

In any case, there is no escape from the position that part of Gita Devi’s 
evidence was deliberately false, and it is only reasonable to suppose that 
this was the part which she had to speak to under pressure Speaking for 
myself, I place as little reliance on her as on her brother-in-law I do not 
believe that she saw the funeral procession or saw R N Banerjee in it, or 
that Kasiswan Devi went to "Step Aside” on the morning of the cremation 


KASISWARI DEVI’S VISIT TO "STEP ASIDE" A SHEER CONCOCTION 

The whole of the story about Kasiswan Devi is m my opinion a sheer 
concoction, and I doubt very much whether this lady had been to the Kumar’s 
house at all on any day, or at any rate been a frequent visitor The enquiries 
which according to Gita Devi her mother-in-law made of Bibhabati when 
the latter came to "Balen Villa”— what tlie Kumar was suffermg from, which 
doctor was treatmg him, how the end was so sudden, or whether the brothers 
had been informed,— do not certainly suggest that Kasiswan Devi had been 
a daily visitor, sending "grapes and pomegranates” to tempt the Kumar’s 
mvahd appetite, as R N Banerjee and Gita Devi both so gushingly deposed. 

According to both the son and the daughter-in-law, this good lady would 
be visiting the house of every Bengalee family at the station, rendering such 
assistance as she could (Vol 3, p 116, ll 28-29), but it is rather curious that 
she should keep no information about Suryya Narain Mukherjee, though he 
was a tenant staying in a part of her house, and not know that he was the 
Rani’s uncle till after the Kumar’s death {Vol 3, p 165, ll 19-29) She was 
certainly a benevolent lady, disposed to be friendly and helpful to people 
in difficulties , as was deposed to by both Sitanta Kumar Bagchi [Vol 2, p 443, 
ll 37-38) and Satya Dhenu Ghosal (Vol 4, p 2, ll 23-34) on the plaintiff’s 
side, and by Kalipada Maitra (Vol I, p 350, ll 6-9) on the side of the 
defendants, but as Ram Sing Subha said (Vol 11, p 79, ll 23-24), one did 
not know that she was in tlie habit of calling at the house of every Bengalee 
visitor to Darjeeling,— the exaggerated picture which the defendants would 
like to present for their own purposes. 

It is not a fact, as Mr Chaudhun supposes, that the learned judge based 
his finding against Kasiswan Devi’s visit to "Step Aside” on the 9th morning 
merely or mainly on the ground of the improbability of the story about the 
taking off of the ornaments from the Rani The defendants sought to prove 
her presence at the Kumar’s house on that day not only by this story, but 
also by showing that she sent the sacred thread and the Ganges water to the 
cremation ground through the nurse Jagat Moliini, that she took over the 
Rani to her own house at mid-day and then reached her back in the evening 
after the cremation party’s return, and generally, that she had made herself 
a familiar figure at "Step Aside” by her daily visits and her anxious solicitude 
for the Kumar Each and every one o* these facts, as has been shown, is 
disproved by the evidence of the defendants’ own witnesses On the top of 
all this, is the crowning fact that Kasiswan Devi is not mentioned at all by 
Satyendra in Ins diary Satyendra, on his own account, started wnting tlie 
diary about 9 or 10 days later, and if this lady had really played such an 
important part in the transactions of that day as she is now said to have done, 
it seems to be surprising and inexplicable that not a word should be recorded 
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about her doings in the diary, though it did not omit to record such 
momentous facts as that Satyenira had wired home for fruits 

It IS not necessary to deal with the evidence of R N Bauerjee or 
Gita Devi any further, except only to point out that not a question was put 
to any of these witnesses if M N Banerjee, the Government Pleader, had 
made any proposal to Bibhabati regarding her making a donation to some 
charity in Darjeeling, as Satyendra could not help suggesting later under tlie 
stress of cross-examination (Vol 16, p 522, 11 29-33), — a point I have ahead) 
dealt witli 


OTHER "STEP ASIDE" WITNESSES 

Turning now to the evidence of witnesses who say that they were on 
the ground floor and merely saw the corpse being brought down, it seems to 
me that this body of testimonv is as unreliable as that of those who, like 
R N Banerjee or Jagat Mohini or Shyamadas Banerjee, speak to having 
actuallj seen the dead body upstairs If mere numerical strength told, the 
defendants must doubtless be held to have proved this part of their case, 
but a mere chorus of voices does not necessarily produce a symphony of 
truth 

It would be an unprofitable task to discuss the evidence of each of these 
Witnesses some of them did not get inside the house, but stood either on 
the road or at or near the gate, and still managed to see the body being 
earned downstairs by the wooden staircase at the end of the glazed verandah, 
while others merely noticed the body being brought out "from within" or 
through the room where they were waiting The khatia again was placed 
by some under the portico, by some again at the end of the sloping path, 
and by jet others partly within the glazed verandah and partly under the 
portico A little variation was probably introduced in the different versions 
on purpose, but it is evident they could not be speaking from genuine 
recollection 


RAJENDRA NATH SETT 

I might perhaps consider in some detail the evidence of one such witness 
Rajendra Nath Sett (Vol I, pp 300-313), regarding whom Mr Chaudhun 
made a special grievance that the learned judge had referred to his testimony 
onlj on the question of identity (Foi 18, pp 174-176), but not in connection 
With the morning cieniation Mr Chaudhun maintained that this witness had 
been gneii a testimonial by the plaintiff himself as "a man of high position 
in societj" whom there was no reason to disbelie\e, rehing for this purpose 
on the statement made by the plaintiff in paragraph 24 of his memorial to 
the Board of Revenue (Ex J, Vol III, p 96, I 37— p 97, I 14) 

The witness was admittedly a friend of Satyendra, and was staying at 
Darjeeling in May, 1909, where he saw the Kumar for the first time on going 
to "Step ‘\side” with his friend (Vol 1, p 300, ll 14-31) He got the news 
of death from him at about 1 o’clock one night and went over at once with 
Biiov Krishna Mukherjee and Tinkari hlukherjee, stopping on the way at 
Cutchery Building, from where 6 or 7 persons came out and loiiied them 
(ibid, p 301, ll 4-16 and p 303, I 27) Ihey reached "Step Aside" almost 
at dawn, certainly after 3 o’clock (ibid, p 301, U 18-19) He waited on the 
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^otind floor, and some time after his arrival, he saw the dead body being 
brought downstairs, probably by Shvamadas Banerjee and ^.nukul Cliatterjee 
amongst others (tbid, u 301, ll 23-37) He accompanied the funeral procession 
to the sasan where he saw the dead body cremated {ibid, p 301, ll 37-38 
and p 302, ll 8-9) The body was identical with that of the Kumar to whom 
he had been mtroduced by Satyendra (ibtd, p 301, ll 36-37) 

If this evidence can be accepted, it should certainly carry the defendants 
the whole way There are, however, certain features about it which demand 
•consideration 


INTBRVIEW WITH PLAINTIFF— A TRUE ACCOUNT IN PLAINTIFF’S 

MEMORIAL 

In his memorial to the Board of Revenue the plaintiff recalls an interview 
which Rajendra Nath Sett had with him while he was staving at Bliowanipore, 
when, it IS said, on hearing his answers to certain questions put to him, 
Rajendranath Sett was satisfied about the identity of the plaintiff as the 
second Kumar He then informed the plaintiff that he had attended a 
cremation at 2 pm winch Satyendra had led him to believe, and he had 
honestly believed, to be that of the second Kumar, and he had no opportunity 
to recognise the body at the time, as it was burnt fullv covered up He is 
said to have thereupon expressed Ins regret to the plaintiff that he had been 
misled into making such a statement in the course of the Government 
enquiry (Ex J, paragraph 24, Vol HI, pp 96-97) 

Mr Chaudhun makes a point that the particulars of this interview were 
not put to the witness at all in cross-examination, but I have no manner of 
doubt the plaintiff gave a correct version of it in the memorial it would 
really be out of the question for him to have invented a fictitious tale for 
the purpose 

One part of the story is in fact borne out by Raiendra Nath Sett’s present 
evidence, as he admits having gone to see the plaintiff one day at Bliowanipore, 
which he no doubt says he did at the instance of Mr Dwarka Nath 
Chakravarty, and admits also having put questions to him to test his identity 
(Vol I, p 307, ll 17-31), and that being so, there is no reason to disbelieve 
the rest of the story as set forth m the memorial If the witness now chooses 
to give a different version m court regarding the cremation, the natural 
inference, as it seems to me, is not tliat the plaintiff had concocted an 
elaborate falsehood to hoodwink the Board of Revenue, but that the witness 
for reasons best known to himself has gone back upon the statement be had 
made to the plaintiff It may be taken for granted that a specific question 
put to him if he had made such a statement would have onlv elicited a 
■categorical denial, and the absence of formal cross-examination seems to me, 
therefore, to be wholly immaterial 

One has only to read his own account of the questions he put to the 
plaintiff and the answers he got out of him, and see how, as he sais himself, 
he was "astonished” at the answers (ibtd, p 307, I 36— p 308, I 16) 
Coupled with the fact that he felt impelled to question vSatvendra about the 
matter thereafter, though the latter merely laughed it awnv, and coupled 
also with his subsequent visit to Mr Dwarka Nath Chakraiarty who asked 
him "just to go and tell Satya to compromise this sort of litigation and put 
an end to the row and tumult”, (ibid, p 308, ll 18-22), there is only one 
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conclusion which this can possibly lead to, and it is that whatever Rajendra 
Nath Sett may now say in the interest of Satyendra as to havmg gone and 
cremated the body of the second Knmar, that could not have been his behef 
or impression at the time he met the plaintiff at the Bhowanipore house, and 
most certainly, he must then have told him how he had made a mistake m 
statmg anything to the contrary, and apologised to him for such mistake, as 
the plamtiff sa}s m his memorial he did To me the fact seems to he on the 
surface that the same smister mduence which had caused him to beheve at 
Darjeelmg that he was witnessing the cremation of the second Kumar was 
operating again to produce a change m the conviction which he had expressed 
to the plamtiff 


PRESENT EVIDENCE TO THE CONTRARY A CONCOCTION 

Rajendra Nath Sett’s evidence itself gives sufficient mdications that it was 
false and interested testimonj In his anxiety to give the fullest support to 
his friend’s case, he went the length of sajung that on gomg to “Step Aside”" 
on two or three dajs to enquire about the Kumar, he came to know that the 
Kumar was suffering from bihary colic [Vol I, p 301, 11 1-3), and he 
admitted that he heard this from Satiendra himself (ibid, p 304, U 11-12) 
Coming to give evidence later, his friend, however, gave him away completely, 
being of course dnven to do so by the exigencies of the case with which 
he was faced in cross-exammation “Biliary colic” was not in the telegrams 
from Darjeeling to the Bara Knmar, and Satyendra was obliged to saj that 
he came to know the nght expression only later on, but had no idea of it 
at the time he did not know the “techmcal name” {Vol 16, p 481, U 37-40 
and p 482, I 11) 

Then, again, Rajendra Nath Sett sajs that when he went to see the 
plaintiff at the Bhonanipore house, he was very much “surprised” to see a 
man with “red hair” and “tawny eyes” like those of the Kumar, and wondered 
if he was the plaintiff, but learnt later that he was no other than the Kumar’s 
nephew' Buddhu, son of Jjotirmojee Devi, whose proper name was Jalad 
Muklierjee and w ho unfortunately did not hve to give evidence for the plaintiff 
[Vol 1, p 307, U 31-3S) The witness admits that the Kumar had red hair 
and tawny ejes, and also that this was a distmctive feature of recogmtion 
(ibid, p 308, 11 33-37) And yet he utters the deliberate falsehood, for such 
it cannot but be, that 

“Seeing the nephew I thought that there was some similanty with 
Kumar, — ^but then seeing that gentleman I found no similantj in mj 
mind” (ibid, p 308, 11 24-25) 

This he must haie done on purpose to belie, if he could, the plaintiff’s 
statement m the memonal, but in my view, he merely exposes himself m 
the attempt, and if anything, lends unwillmg, but nevertheless the strongest 
support, to the plaintiff’s story 

It IS hardly necessary to refer to other parts of his evidence which must 
necessarily be false, if I am right in my conclusions regarding the matters 
he speaks to, as for instance, his story that he recened a “chit” from 
Satyendra at about 1 am in tlie night (ibid, p 301, 1 4), or that he brought 
along Anukul Chatterjee with him from Cutchery Building (ibid, p ^03, 
ll 27-28), or that he came to “Step Aside” at night and found 15 to 20 persons 
present (ibid, p 309, 11 27-28) 
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NO ANSWER TO CASE OF SUBSTITUTED DEAD BODY 

' To sum up now the effect of the defence evidence regarding the body 
^remaining upstairs or the face lying exposed, Mr Chaudhnri’s clients have, 

' in my opinion, wholly failed to establish either of these facts There was a 
' dead body no doubt at the house since the early hours of the morning, but it 
' lay on a cot on the ground floor and was covered over with a sheet from 
“ head to foot, as Dr Acliary3a had seen So far as the Rani was concerned, 
' she was “having fits” upstairs, for which, as Satyendra notes in his diary, 

< the doctors having “melted away”, the two nurses who had been called in 
to attend the Kumar were kept on The situation, so far as one can discern 
mspite of all the attempt to befog it by a cloud of false witnesses, was 
certainly not such as to have rendered the introduction of a dead body into 
_ the house some time before early morning an improbability, or “utter im- 
possibility”, as Mr Chaudhuri would like to put it Should any questions 
- have been asked, all that need have been pleaded was utter helplessness in 
the face of storm and rain, which, driving away the local sasan-bandhtts from 
“ the cremation ground, left the "Step Aside” party no option, however 
unfortunate, but to return with the dead body for the night, to take it out 
again the next morning 

‘ Mr Chaudhuri complains that such a case was not put to Bibhabati Devi 
■ in cross-examination, but it was certainly put to her brother if the body of 
' the second Kumar had been taken away in the evening, brought back during 
the night and taken out again the next morning, which he denied {Vol 16, 

. p 540, ll 35-36) To Bibhabati the suggestion was, and I consider that to 
have been enough, that she was in “fits”, and all that she saw on the next 
II morning was a covered body downstairs while she was on the upper floor 
She in her turn denied it (Vol 12, p 278, U 3-12) Satyendra was also- 
asked about his sister’s “fits”, and admitted having heard about her demal 

• of the same he did not think that the fact of her having fits cut through 

• the case he had made, and he repudiated the suggestion that he had wiped 
> out the “fits” to make Bibhabati sit by her husband’s bed-side all the time 
' (Vol 16, p 540, ll 29-34) 

As I have shown already, the attempt to counter the possibility of the 
mtroduction of a dead body during the night by bnnging Kasiswan Devi 
into the house the next morning has signally failed 

Suryj'a Narain’s presence at “Step Aside” early in the morning was 
doubtless intended to serve the same purpose, but he would certainly not 
be insisting on taking the cloth off the dead body to have a last look at the 
face, or refusing to accept any explanation which his nephew might offer 
to account for the failure of the evening cremation From Satyendra’s point 
of view, of course, the earlier his uncle arrived, the better it would be, and 
this probablv explains the disfiguring of the letter “3” in his entry in the 
diary “Sent behara for Sejomama who came at about 3 in the morning” 
(Ex 399(1), Vol 1, p 306, ll 12-13), which necessitated a bit of mterestmg 
cross-examination 

“The figure ‘8’ here is over-wntten It looks like 3 over-wntten into 8 
Looking at this I think Surja Narain Babu came at 3 am, but I 
must read the whole of it (Witness does so) I am inclmed to 
3 A Ji — my recollection is he amved at 3 A M 

(Sees with a magnifying glass as the witness desires) 

It looks like 3—3 was the original figure 
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"Q — ^It could not have been 8 at any time, nor does it look 8 ? 

A —It looks like 8 

(Sees through a magnifying glass) 

I do not see that some figure, not 8, was altered to 3 

I see it was 3 altered to 8 

The alteration from 3 to 8 is not in deeper ink The other 
writing is not in deeper ink Originally the lines of the figure 3 
' were as broad as they are now Not broader than the lines of 
the letters making up the rest of the writing, because I find other 
letters like that, some letters lilce that, eg, below the 3 
under consideration 

To Court 

The inner edge of the curved lines of 3 is deeper than 'the 
rest of the line— that is true of every line ” [Vol 16, p 498, 

II 12-29) 


INDISCRIMINATE CADD FOR SASAN-BANDHVS 

Another fact on which some stress was laid bv Mr Chaudhun to repel 
the suggestion of cremation with a “faked” body was what he described 
as an ''indiscriminate” call for sasan-bandhus in the morning from all over 
Darjeeling, though there is no direct evidence on the point, but assuming 
It to have been so, there need have been no fear that anyone who had 
attended the evening cremation would turn up again in the morning, and 

even if any did, tliere would be no lack of a likely explanation to silence 
all questions ^ f 


PROCEEDINGS AT THE SASAN 

to consider the proceedings which are said to have taken 

wns /nn already, it is admitted that the body 

was fully covered ^p all the way during its lourney from “Step Aside” to 

ground Thus, for instance, Bijoy Krishna Mukheriee says 
“When the procession started with the dead bodv, the dead body Ss covered 

also states The dead body was covered on the way So on gome there 
the covering was taken off” (thd, p 338, U 27-28) ^ ^ ’ 

mOEST PUBLICITY GIVEN TO FUNERAL PROCESSION 

p r, 

S wS«f. “ =™i,S.n- S 

P 377 II 23 26) Z uf responded with the utmost alacnty (Vol 1, 

Lslmns dS^d to the earlie; 

firat, 

II tr j ,, 1 ^ ° sasan from the Kumar s house (ibtci b 377 

15-16), and then, when in answer, without being definite, he merely said 
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that the cremation party had to pass either by the side of or through the 
bazar {tbtd, ll 17-19), asking next, more pointedly, if he remembered that 
pice etc were distributed while so passing (ibid, ll 20-21) Nobody will be 
deceived by Mr Chaudhun’s suggestion that the object of the questions was 
to put the defendants* case of the Thorn Road route, and not to elicit 
evidence of "utmost publicity’* for the funeral procession 

It will be seen that this distribution of coins etc was an unvarying feature 
of the evidence of every one of the defendants* cremation witnesses almost 
without exception There is no reason to doubt that it had taken place 
as a fact, and it was certainly considered by Satyendra to have been an 
important enough detail to be duly chronicled in his own record, and not 
allowed to escape from memorj' "Rs 200 distributed to the poor on the 
way to the funeral ground** (Ex 399(2), Vol I, p 307, ll S-6) It also figured 
prominently in "The Story of the Sadhu**, there being a special question for 
it in the interrogatories circulated with the story “Q 7 Was anj’tlimg 
done dunng the x recession ?*’ with an NB added thereunder — “Whole rupees 
and small bits of coin were scattered and given to the poor during the 
procession’* (Ex 443, Vol II, p 240, U 28-29) 

This was in fact all that the plamtiff meant when he said in his memorial 
to the Board of Revenue that the cremation had been carried out "with full 
show of a ceremony” (Ex J, Vol III, p 92, ll 31-34), the words used having 
no reference whatever to the supposed performance of full ntes at the sasan 
itself 


OBJECT BEHIND IT 

f 

The learned judge considers the very pomp and publicity attending the 
procession to be an element of suspicion (Vol 18, p 385, ll 39-42), but to 
Mr Chaudhuri the argument is nothing but “absurd” and "unintelligible” 
It seems to me, however, looking at the matter from a plain and common- 
sense pomt of view, that the whole object of staging a second funeral would 
have been lost unless the widest advertisement was given to it, without of 
course doing anything which might involve any risks of exposure The 
greater the publicity of the morning procession, the more likely was it to 
convey an impression of its absolute genuineness, and the more effectively 
calculated to suppress any possible whispers of a “scandal”, either at Darjeeling 
or at Jaidebpur, arising out of the contretemps of the previous night It 
would doubtless serve to conceal the fact of actual disappearance of the body, 
and merely suggest that the body had to be brought back at night for unavoid- 
able reasons, and then taken out again in the morning for cremation 

There can be little doubt that if necessary, and if only they could avoid 
the chances of exposure, the “Step Aside” party would for a similar purpose 
have also gone through the whole gamut of shastric rites and ceremonies at 
the burning ground, but this was apparently considered to be neither indis- 
pensable nor a safe course to adopt 


STORY OF RITES AND CEREMONIES AVOIDED AT EARDIER STAGE 

The defendants, however, though somewhat avoiding the mention of 
rites at an early stage of the case, were very particular later in giving 
evidence of the performance of such rites to the fullest extent, but 
unfortunately their witnesses overdid their part m purporting to recall the 
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proceedings of that day 25 years nater, as if they were still fresh m their 
memory, giving one the inevitable impression that while pretending to give 
an account of what happened on that particular occasion, they merely recounted 
the incidents of a normal andu funeral, with such variations as were probably 
suggested to them by their own ideas, or by their actual experience of any 
cremations they might have attended 

Thus, for instance, it will be seen that Bijoy Krishna Mukherjee said, 
contrary to the evidence of other witnesses, that the body had been laid on 
the funeral pyre with face upwards, but this was only because he thought 
“We Hindus do not place the dead body with face downwards” {Vol I, p 320, 
ll 8-10), which, however, was not the rule, for, as Kalipada Maitra stated 
from what he had seen at his own mother-in-law’s cremation “In the case 
of males the dead body is placed with face downwards, and in the case of 
females with face upwards” (ibid, p 353, I 40— p 354, I 4) , and so also said 
Tinkari Mukherjee from his experience of another cremation he had witnessed 
(Vol I, p 439, ll 21-22) Kalipada Maitra’s actual observation, however, 
betrayed him in respect of another particular by making him introduce 
“Antarjah" as part of the rites at the Kumar’s funeral (ibid, p 349, ll 18-19), 
apparently on no better ground than that this had been done in the case of 
his mother-m-law (ibid, p 353, ll 30-31) ‘‘ Antarjah" , however, as the 

witness himself explained, was a ceremony possible only where there was a 
river, in which the body was made to touch the nver-water, but realising 
probably the incongruity in his evidence, he added that where there was no 
river, the ceremony was observed by holding the body in a slanting position 
and bathing it with water brought from somewhere ifhid, p 357, ll 15-20) f 
Haran Chandra Chakladar, again, who spoke about the bathing of the Kumar’s 
body at the sasan (Fol 1, p 378, I 6), admitted that this was what he had 
seen being done at every cremation he had attended, though he did not know 
what the provisions of the shastras were in this respect (ibid, p 394, ll 14-19 
and I 30) Mohendra Nath Banerjee also who spoke of the rubbing of ghee 
and the bathing of the dead body and the recital of mantras, evidently did 
so from his expenence of his wife’s cremation (Vol 1, p 342, ll 11-14) 

Apparently, in the course of the Lindsay enquiry no importance was 
attaclied to the performance of rites at the cremation ground neither in the 
questionnaire circulated with “The Story of the Sadhu” (Vol II, p 240), nor 
in the later interrogatories framed by R C Datta (ibid, p 246], is there a 
single question to be found touching this point Nor would it appear was 
an}' question raised about it at the Darjeeling enquiry when statements were 
being recorded by N K Roy, though some of the witnesses no doubt try 
to say that this had been done and rites actually mentioned by them at that 
stage, such as Kalipada Maitra (Vol I, p 357, ll 5-13, p 358, ll 1-3 and 
ll 31-37 and p 359, ll 1-4) and Kanai Ram Mukherjee (Vol 1, p 374, 
ll 25-30) This strikes me, however, as obviously false evidence, and it seems 
a pity that the statements of such witnesses made to N K Roy were not 
produced by the defendants to repel such a suggestion on the part of the 
plaintiff Only three statements recorded by N K Roy have been put m 
in evidence they are from persons who have deposed on behalf of the 
plaintiff m the case, Kshetranath Mukherjee, since known as Swami 

^ 227), Basanta Kumar Mukherjee 
[tx Z(42), tbtd, p 234) and Nalim Kanta Chakravarti (Ex Z(342), ibid, p 236), 
and in none of these there occurs a word about the performance of rites now 
so elaborateh described by the defence witnesses, except that they all refer 
to the burning of the bodv, and Kshetra Nath Mukherjee says it was burnt 
With firewood, ghee, etc , though, by way of contrast, it may be noticed, each 
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of the statements expressly mentions the scattering of coins on the way during 
the procession 


A “DANGEROUS TOPIC” IN VIEW OF PLAINTIFF’S CASE 

It IS absurd to suppose that the witnesses would, or were expected to, 
volunteer information on the particular point of performance or non- 
performance of rites, unless there was a specific question about it, whether 
or not they were asked generally to state what thev knew about the crema- 
tion If, as is the plaintiff’s case, the cremation was in point of fact held 
without the usual Hindu rites, this to my mind would only make it probable 
that the defendants, whether in framing tlieir interrogatories or in examining 
witnesses before the interrogatories were framed, should studiously avoid the 
question of ntes as a dangerous topic, which, for aught they knew, might 
only result in eliciting inconvenient facts It would be the same fear operat- 
ing on them which had led to the avoidance of all reference to the question of 
the old or the new sasan at Kagjhora, — ^the query in Q 5 in R C Datta’s 
mterrogatories as to which cremation ground was used {Vol II, p 246), 
being, as it seems to me, directed, not to either of these two alternative sites, 
but merely to find out whether it was the Kag]hora sasan or any of the other 
cremation grounds in Darjeeling, such as are referred to, for instance, by 
DW 13, Lofts {Vol 12, p 403, ll 23-25) and PW 967, Ram Sing Subha 
{Vol 11, p 69, ll 12-13) 

It IS worthy 'of note that the plaintiff’s case from the beginning was that 
no ntes had been performed, this being not only the clear trend of their 
cross-examination of the defendants’ cremation witnesses but also the evidence 
of Ram Sing Subha even in the Defamation Case, as set out in paragraph 2S 
of the memorial to the Board of Revenue {Ex J , Vol III, p 99, ll 23-28), 
where he is stated to have deposed as follows — 

“I also found a tin of kerosene oil (a verv unusual thing for purposes 
of cremation of the dead body of a Hindu) The dead body was not 
bathed The white cloth was not removed With the white cloth 
the dead body was placed upon the pyre So nobodv could see the 
face of the dead body Oil and ghee was not rubbed in the dead body 
at the cremation ground ” 

To the same effect is the testimony of Ram {Sing Subha m the present suit 
{Vol II, p 67. ll 18-23) 


PLAINTIFF’S WITNESSES 

Among other witnesses of the plaintiff who give similar evidence is Swami 
Oankarananda Gin, P W 603 {Vol 8, pp 93-100), who, as already stated, gave 
a statement to N K Roy in May, 1921 {Bx Z{27), Vol II, p 227) He says- 
that the dead body was laid on the pyre wholly covered up, and it was not a 
fact eitlier that the body was bathed, or that any Hindu rites were obsen^ed, 
or even a pinda (funeral cake) offered {Vol 8, p 94, ll 31-32 and 40-41) 
There was no muklwgnt proper, fire havmg been applied to the mouth over 
the cloth which covered it 

Another such witness is Basanta Kumar Mukherjee, P W 823, {Vol 9, 
PP 383-388), whose statement to N K Roy is Ex Z{42), (Vol II, p 234) 
He also states that the body was placed upon the chtta, covered up, cloth and. 
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all, in the same condition in which it had been brought to the sasan there 
was no rubbing over with ghee, no bathing, no putting on of a new cloth 
and no offering of pindas before mukhagm (Vol 9, p 384, ll 26-31) 

Still another witness who had similarly made a statement to N K Roy 
[Ex Z{342), Vol II, p 236), is Nalini Kanta Chakravarty (on commission) 
(Vol II, pp 318-328), whose evidence likewise is that the body was burnt 
covered from head to foot, without being besmeared with oil or bathed, m 
fact without the observance of any ntes [Vol II, p 319, ll 20-22 and 30-31) 

Of these three witnesses, the learned judge holds that the last mentioned 
IS “utterly discredited” by his former statement, but as regards the other two, 
there is in his opinion no material discrepancy in their present evidence which 
he accepts [Vol 18, p 381, ll 11-37) 

Mr Chaudhuri suggests that these witnesses must have been all tampered 
with by the plaintiff and made to give evidence in direct contradiction to what, 
according to him, they had voluntarily stated before the Darjeeling Deputy 
Magistrate, — and stated, be it noted, at a time when the “story of the sadhu” 
had not yet taken formal shape As regards Nahni Kanta Chakravarti, 
learned counsel would in fact rely on his former statement, as if this was 
substantive evidence, merely because before being shown the statement, the 
witness said that what he had told N K Roy was “nothing but the truth” 
[Vol II, p 325, I 25), though pn his attention being called to specific passages, 
he replied, saying —“I do not remember what I said then But when it is 
recorded here, it may be that That is, I might have said so” [ibtd, p 326, 
ll 25-26), or, “I see it recorded there But I don’t remember what I said” 
[ibtd, p 326, I 31), or, “When he has noted it, I might have said so” [ibtd, 
p 327, I 13), or, again, “Probably he might not have asked me I must 
have told— if he had asked me” [tbtd, p 327, ll 29-30) 


NO CONTRADICTION WITH PREVIOUS STATEMENTS 

As I have said, I find it difficult to believe that any of these witnesses 
could have been asked about the observance of rites and ceremonies when 
they gave their statements to N K Roy They are all agreed in saying that 
answered only such questions as had been put to them 
Admittedlj the questionnaires had not yet been prepared, but even if one were 
0 accept Mr Chaudhuri’s suggestion that the Darjeeling examination could 
not but haie proceeded on the lines of some such questions, it seems to me 
that the interrogatories which could have been anticipated at that stage would 

011^6 ' f Sr"// T Bahadur Sasanka Coomar 

Ghose (I ^ II, p 240), and not those subsequently drawn up bv R C Datta 

( td. p 246) seeing that the Rai Bahadur was present on the spot at the time 
It will be observed that the Rai Bahadur’s questionnaire does not contain anv 

Tl 'I 9 R C Datta “The deponent sM be asS 

g ncially if he remembers any other facts connected with the illness death 
or cremation of the Kumar” The Rai Bahadur has a question No 6 “Can 
ton remember any incident either at the house before the procession star^S 
or during the procession or during the cremation?”, but this can hardlv be 
said to have the same general content 

And jet It is surprising that learned counsel of the eminence and 

wl«ererb°^lLsr/that s°“gBt to mislead the 

uii.sses bj suggesting that the specific questions in R C Datta’s interm 

Suimies, particularly those numbered 8 and 9, had been put to them Ty 
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N K Roy If I may say so, the learned judge’s comments on the point are 
more than justified (Vol 18, p 317, ll 1Z~I6) It is no wonder that the 
witnesses, deposing 13 years later without a previous opportunity of seeing 
their former statements, should unwarily walk into the trap so adroitly laid 
for them 

In the circumstances, I am not disposed to attach any importance to some 
of the answers which they were led to give in cross-examination 


SWAMI OANKARANANDA 

To take Swami Oankarananda, for instance, it appears that on being sliowh 
in court the printed questionnaire, not, be it noted, of Rai Bahadur Sasanka 
Coomar Ghose, but of R C Datta, he stated at once that he could not recollect 
at this distance of time if N K Roy had put tliese questions to him {Vol 8, 
p 96, ll 40-42), but on counsel still persisting in his suggestion, tlie witness 
said that the interrogatories shown to him included some of the questions put, 
and perhaps did not include others (ibid, p 97, ll 1-2) Mr Chaudhuri would 
not leave him there, but went on to question him specifically with reference 
to the mterrogatones, and then witness said “The questions 1 to 7 on this 
paper were certainly put to me, but about the questions Nos 8 and 9 I have 
no definite recollection” (ibid, p 97, ll 2-4) Not content, counsel still 
persevered tall he was able to elicit the following answer "Probably I said 
that his face was covered I did not tell him that I had never seen so extra- 
ordinary a Hmdu funeral before I said that there was no ceremony at all” 
(Ibid p 97, ll 7-9) 

There can be no doubt that this was trying to extract out of the witness 
something which is admittedly not to be found in his previous statement, but 
I am clearly of opinion that one must accept what is contained in the state- 
ment itself, and not the witness’ present forced recollection of it That was 
m fact counsel’s final suggestion to the witness himself, which the latter 
accepted 

“Q — ^That the face was covered, that there were no ntes, that it was 
an extraordinary funeral are not there? 

A — ^No 

Q —I put it to you that your former statement gave no indication what- 
soever of the kmd of extraordinary cremation you say it was? 

A No” (tbid, p 97, ll 13-18) 

In my judgment, the sole question to consider about the former statement 
IS whether there is anything in it which may be supposed to contradict his 
present evidence, and I agree with the learned judge that the answer must 
be in the negative The statement does not certainly show either (1) that 
the witness had seen the face of the dead body uncovered, or (2) that due 
shastric rites had been performed, or (3) that the funeral was not an extra- 
ordmary one > 

Swami Oankarananda is no doubt recorded as having stated to N K Roy 
that “the body was that of a stout, strong and fair complexioned man”, — a 
description which bears almost a family likeness to the “fair complexion”, 
"stout build” and "strong phvsique” of Rai Bahadur Sasanka Coomar Ghose’s 
story of the sadhu [Vol II, p 240, ll 2-3), and is almost suspiciously 
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suggestive of the source from which it emanated, but as he explains m his 
evidence, when the corpse was placed on the chtta the covering over it 
slipped off, exposing a part of the body {'P'ol 8, p 93, ll 29-31 and p 94, 
ll 32-33), and he got the impression that the man was “fair” (ibid, p 100, 
ll 21-22) he had not seen the complexion at “Step Aside” (ibid, p 96, I 15) 
This statement no more indicates that the body lay with the face exposed 
than Ins other statement that a “Kumar’s man” set fire to the face of the 
deceased, which certainly does not mean that the fire might not have been 
applied over the cloth on the face (ibid, p 96, ll 22-23) On the other hand, 
the story he relates about Natliu Dome trying to take away the apparel of 
the Kumar would be consistent with the plaintiff’s case and the witness’ 
present evidence that the body was laid on the funeral pjre with his clothing 
on As for the performance of rites, this is certainly not indicated by the 
statement that the body was burnt to ashes with firewood, ghee, etc, 
the ghee, as he explains, having been put on the fire and not on the body 
(ibid, p 96, I 31) Generally, as to the question whether it was or was not 
a normal funeral, he must doubtless have been struck with the unusual 
character of it, but the Kumar’s own people having been present and carried 
It out in that manner, it would not be for him either to reason why or to 
make reply 

I can find no reason whatever for not accepting the evidence of this 
witness, a man who had forsaken the world and forsaken his name, having 
adopted “sann 5 'as” after two j’ears’ biahmacharyya at Hardwar, with no wife 
and no children, and with no earthly attractions to tempt him from the path 
of virtue (ibid, p 93, ll 11-14), say what Mr Chaudhuri will 

I cannot help remarking that if the facts were really as the defendants 
pretend they were, it should have been for the people who had rushed up to 
Darjeeling to pm down witnesses at the earliest stage to signed statements 
in the presence of a Magistrate, to get these deponents to clear up all 
possible points of importance which might be supposed to affect their case 
According to Mr Chaudhuri’s clients, the fact of the face having remamed 
uncovered both at “Step Aside” and at the sasan was so strikingly obtrusive 
that none of their witnesses were able to let it go out of their mind, and still 
it is curious that this should not have been brought out clearly in any of the 
Darjeeling statements They had not forgotten to ask about the scattering of 
pice in the procession, and jet asked no direct questions as to whether the 
face was exposed or the usual rites were observed 1 


BASANTA KUMAR MUKHRRJEE 


As regards the next witness, Basanta Kumar Mukherjee {Vol 9, 
PP 383-388), in his statement to N K Roy [Vol II, p 234), not only did he 
not say .that he had seen the face, but he stated on the other hand that the 
bodj “was brought out on a cot of the house covered with a cloth” and 
expressly mentioned that he "did not notice the face of the corpse to which 
fire was set bv a young man who was found weeping bitterly”, by which, as 
he explains, he meant he had not seen the act of mtikhagm [Vol 9, p 387, 
ll 12-13 and 27-29) He did not even speak to the firewood and ghee etc,’ 
mentioned bj Swami Oankarananda, with which the body was burnt 


In Ins case, too, there was the same attempt to force him to admit that 
«ie questions in R C patta’s set of interrogatories had been put to him bv 
N K Roy (fbid, p 386, I ll and p 387, I 3) He said, however, he could 
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not recall the questions, but could only speak to his statement (ibid p 386, 
ll 12-13), though quite honestly he expressed himself unable to deny after 
such a long lapse of time that such questions might have been asked (ibtd, 
p 387, ll 4-5) 

Mr Chaudhun had even the tementy to suggest to him that he had 
been asked by N K Roy about the route of the procession, but that he had 
given no answer* The witness was emphatic in his denial “Impossible”, 
he said, “What he asked I must have answered” (ibid, p 387, ll 22-24) 

I have no hesitation in holding that Basanta Kumar Mukherjee’s evidence 
stands wholly unshaken Much as counsel might have tried to make the jade 
Wince, his withers were unwrung 


NAI/INI KANTA CHAZRAVARTY 

As regards Nalini Kanta Chakravarty (examined on commission) (Vol 11, 
pp 318-328), as I have indicated, it is doubtful if his former statement can 
be treated as substantive evidence at all He is supposed to have said to 
N K Roy tliat at the cremation ground the dead body was uncovered 
(Ex Z(342), Vol II, p 236), but in his present evidence he says that such 
a statement would be “absolutely false” (Vol II, p 326, ll 1-3 and ll 29-33) 
He admits that the cremation had appeared to him “very unusual”, but he 
thought that there might be different practices m different parts of the 
country (ibid, p 322, ll 25-28), and he adds that he must have told N K Roy 
about the abnormal funeral, if he had been asked about it (ibid, p 327, 
ll 29-30) Speaking for myself, I should certainly be prepared to accept what 
he now says in preference to what he was probably made to sav at Darjeeling, 
though the learned judge, on his part, m his evident anxiety to be as fair 
to the defendants as possible, was quite wilhng that this evidence should 
be left out of consideration altogether (Vol 18, p 381, ll 11-13 and I 22) 


DRFENCH EVIDENCE OF CREMATION RITES AND CEREMONIES 
SHYAMADAS BANERJEE 

Shyamadas Banerjee on behalf of the defendants gives a fairly full 
account of the rites which are supposed to have been performed at the sasan 
the clothes were taken off, the body besmeared with ghee, and then bathed 
With water— brought from the ]hora, as he sajs (he had apparently forgotten 
the Ganges water), — a new cloth then wrapped round and the sacred thread 
put on, after which the body was lifted on to the pyre, with still another cloth 
put on it gold, silver, etc were then placed at the “nine doors of the body” 
before the final act of mukhagm or setting fire to the face was done (Vol I, 
P 257, ll 29-37) By some mischance, the recital of the mantras appeared to 
escape his recollection, though he remembered that Sashi Banerjee, an 
accountant at Darjeeling, “perhaps” acted as priest (ibid, p 261, ll 4-5), 
this Sashi Banerjee being presumably the man who with Satya Prosad Ghosal 
afterwards signed a certificate of cremation (Ex Z(202), Vol I, p 183) 

His memory for details, however, betrayed the witness into making a 
statement as regards a small matter, which amounted to an indirect admission 
of the truth of the story told by the plaintiff’s witnesses of the morning 
cremation he said that one or two tins of ghee,— and he even remembered 
It was "Bhatsa ghee’’ (or ghee prepared from buffalo milk),— had to be 
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specially requisitioned to be thrown into the fire in order to make the body 
burn quickly {Vol I, p 260, 11 35-38),— a fact confirmed later by other 
defence witnesses, such as Rajendra Nath Sett (Vol 1, p 302, ll 26-27),. 
Kanai Ram Mukherjee (Vol 1, p 370, ll 18-26) and R N Banerjee (Vol 3, 
p 109, ll 1-2) 

Mr Chaudhuri was very anxious to make out tliat the plamtifi’s witnesses 
who had given statements at Darjeehng must have been asked about the 
performance of rites, but it will be seen that this witness of his Shyamadas 
Banerjee admits that Lethbridge had not asked him anytliing about it, nor 
did he have anjdihing to tell him on the point (Vol 1, p 264, ll 9-10), and 
he was not the only one among the defendants’ witnesses to make such 
admission Some of them no doubt pretended otherwise, as for example, 
Mohendra Nath Banerjee, who first stated that "all those things were not 
asked then”, and tlien pulled himself up, saying that "being absent-minded” 
he had made this statement "I am now saying from memory that I stated 
all those facts before Mr Lethbridge” I (Vol 1, p 335, ll 21-23 and 30-35) 
Kalipada Maitra, again, when asked if he had stated to N K Roy anything 
about the body having been burnt with the help of ghee, fuel, resin and 
sandal-wood, could only express his bewilderment by asking himself “Did 
I tell these words or not’” The plaintiff’s pleader asserting, "That is my 
question”, the witness pathetically declared, "I do not understand that” 1 
The question had to be repeated, and then he said that as far as he 
remembered, Mr Roy had asked him "In what way was the dead body 
burnt?” (Vol 1, p 358, I 31 — p 359, I 2) Kanai Ram Mukherjee was 
similarly asked if he had said anytliing to N K Roy as to the rubbing of 
ghee, bathing, uttering ‘of mantras, or performance of mukhagm, and his 
answer first was, "Mr Roy did not put all these questions to me and I did 
not answer”, but he forthwith added, "I think I spoke about mukhagm and 
utlenng of manti as etc”l [Vol 1, p 374, ll 25-29) 

It seems to me, as I have said before, that if full rites had been observed 
at the cremation, as is now alleged by the defendants, they would not have 
allowed themselves to miss such an important fact either at the stage when 
statements were being recorded at Darjeehng, or in the course of the enquiry 
which came to be initiated later by Lindsay, and there would not have been 
such evasive answers from their witnesses 


BIRENDRA CHANDRA BANERJEE 

The most vivid picture of the proceedings at the sasan comes from 
DW 290, Birendra Chandra Banerjee (Vol 15, pp 314-377), a man whose 
performances in the witness box could be described as unique, if only the 
defendants had not kept him in countenance by producing many a prototype 
of his He had deposed in the Sripur case (Ex 350, Vol III, pp 5-/7), and 
there is hardh a statement on anj material point in that deposition on which 
he has not shamelessly gone back in his present evidence the best apology 
he could offer was 'I did not leahse that I told an uttei falsehood then’' 
(Vol 15, p 346, I 40) It IS this witness nlio had kept Calvert in the house 
from 4 to 12 pm on the 8th May (ibid, p 346, ll 21-35 and p 355, ll 14-17), 
though It IS now admitted bv the defendants that Calvert went home after 
dusk [ihid, p 347, ll 1-4 and p 355, 11 20-21) , and it is he, again, who, it 
Mill lie remembered, had made Calvert send the "telegram of death” to the 
Bara Kumar (ibid, pp 347-349) 
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P:eRFORM:ANCB of MUKHAGNI 


It appears to be a fact that the mukhagni, or the show of it, was per- 
formed by this man Satyendra duly keeps a note of it in his diary— “The 
fire was set by Birendra” {Bsi 399 (2), Vol I, p 307, I 7) It is not, however, 
without significance that Rani Bibhabati was not taken down to the sasan 
for this last nte to her deceased husband, which was at once her duty and 
her right by preference under the Hindu shastras This was an omission 
which could not be explained by saying that she was physically unfit at the 
time, the defendants’ own evidence being that she was in a condition to go 
to “Balen Villa” that morning, nor would it be a sufficient excuse merely to 
show that on the death of Bara Kumar or of Chota Kumar, the mukhagm of 
either brother was not performed by his widow In the case of Chota Kumar, 

there is the evidence of the Chota Ram herself that on the day of her 

husband’s death which took place at the Nalgola House at Dacca, she was 
laid up with fever with a temperature of 102 and was removed by the Civil 
Surgeon to a house at Imamgan] under the Collector’s orders (Vol 14, p 24, 
ll 11-14 and 19-21), and it appears, as stated by Ananta Kuman Devi, that the 
mukhagm was done by Akshoy Roy, an agnatic relation, at Jaidebpur where 
the body was cremated {Vol 1, p 480, ll 20-23)' At the time of Bara Kumar’s 

death which occurred at Jaidebpur, his Ram was no doubt present at the 

Ra]bari {Vol 1, p 480, ll 8 and 16), but there is nothing to show that she 
had no sufficient reason for not attending the cremation, or that near enough 
kinsmen like his own younger brother were not there to perform the 
mukhagm the Bara Ram, though examined as a witness for the plaintiff, 
was not (questioned about it herself 


BIRENDRA ’S QUESTIONABDE RIGHT TO PERFORM MUKHAGNI 

Quite different was the position at Darjeelmg Not only was there no 
excuse for not taking the second Ram to the sasan on the ground of any 
alleged physical mcapaaty on her part, but her presence at the cremation 
was both necessary and proper, seemg that no relation, agnatic and cognatic, 
was available there to take her place for this important rite And yet nobody 
thought of her at all m this connection, Shyamadas Banerjee’s evidence being 
that when the “Step Aside” party started for the burning ground, no one 
suggested that Bibhabati should go {Vol 1, p 260, ll 14-16),— a fact which 
one finds it a little difficult to reconcile with the defendants’ professed anxiety 
for the due observance of full shastnc ntes down to the sacred thread and 
the Ganges water Haran Chandra Chakladar merely remembered a talk 
between Satyendra and some other persons, not himself, at the sasan as to 
whether the Kumar’s wife should come and perform the mukhagm, and 
Satyendra saying that she was too overwhelmed {Vol 1, p 388, ll 38-42), 
which was probably a fact, but which, as every Hindu would appreciate, 
would still be no adequate explanation whatever for keepmg her back 

It is no doubt claimed that Birendra Chandra Banerjee was a “near 
kinsman”, but on his own evidence the claim is no more than a pretence * 
he was a kinsman only in the way that one touch of nature would make the 
whole world km His father’s elder brother, as he says, had married a sister 
of Akshoy Roy, the latter being an agnatic uncle of the Kumars {Vol 15, 
p' 314, ll 34-56) According to Jyotirmoyee Devi, P W 660, Akshoy Roy 
was her father’s kinsman and her "distant uncle” {Vol 8, p 289, ll 27-28). 
Akshoy Roy’s younger brother Shyamapada Roy’s widow Ananta Kuman Devi 
22 
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has been examined on behalf of the plaintiff, and she also says that the 
Kumars’ father Raja Rajendra Narayan Roy was Akshoy Roy’s and her 
husband’s agnatic cousin (Vol /, p 464, ll 29-30) But even supposing that 
instead of being a distant agnate, Akshoy Roy was Raja Rajendra Narayan 
Roy’s own brother, Birendra Chandra Banerjee would still not be a kinsman 
•or bhtnm-golra sapinda Birendra’s father’s brother having nianied Akshoy 
Roy’s sister, their son might be such a sapinda or cogiiatic relation, but how 
this fact would establish a blood relationship, near oi remote, with Birendra’s 
father or with Birendra is moie than anj known rules or pnnciples of Hindu 
havr can account for Birendra himself stated in his Snpur deposition that 
asaucha (or mourning on account of death) in the Kumar’s family created 
asaucha of Akshoy Roy for 11 days, not that it similarly affected Akshoy’s 
sister’s family {Vol III, p 5, ll 14-16) 

It IS not surprising that the Chota Rani Ananda Kumari Devi, D W 89, 
should say “I do not know whether Birendra Banerjee was related to the 
Raj family I have never heard of it” (Vol 14, p 56, ll 20-21) Satyendra 
describes him as "a relation and employee of the Kumar” (Vol 16, p 430, 
ll 34-35) the “relation” was a myth, the "employee” alone was a fact, 
Birendra himself admitting that at Darjeeling he kept the account of house- 
hold expenses (Vol 15, p 376, ll 11-12) 

In my opinion Birendra Chandra Banerjee had as much right to perform 
the Kumar’s mukhagm as the ‘‘sala bahti" Satyendra Nath Banerjee might be 
supposed to have Birendra purported to do the act no doubt, but this was 
because he could be easily passed off as a kinsman The main object must 
have been to keep Bibhabati off the scene, though, as stated above, she should 
have been the person to perform this last rite to her husband 

Defendants’ witness Tmkan Mukherjee admitted that where there was no 
issue, the wife generally did the mukhagm (Vol I, p 439, I 3d)_ He speaks 
of a case where he saw the mukhagm of a destitute Brahmin widow done by 
the Brahmins who carried the body {ibid, p 439, U 28-32), just as Haran 
Chandra Chakladar came across a case of a deceased Brahmin who had no 
relation m which this particular ceremony was performed by another Brahmin 
present at the spot (Vol 1, p 394, ll 28-30), but these were exceptions which 
only went to prove the general rule that mukhagm was as much the duty 
as the privilege of an agnatic kinsman or a person of the same gotra 


RECITAB OF MANTRAS BIRENDRA’S IMPROVISATION OF A 

SECOND PRIEST 

In the Snpur case Birendra was somewhat restrained in his descnption 
of the part he had played at the cremation, merely stating that he had bathed 
the body and applied fire to the mouth (Vol III, p 6, ll 24-25), but adding a 
detail about the uttering of mantras, which he could not foresee at the time 
would push him into rather a tight corner m the course of his present 
evidence It was Ambika Thakur, he stated on that occasion, who had acted 
as priest and made him recite the mantia of mukhagm (ibid, p 6, ll 25-27) 
Uiifortunatelj for him, however, some of the commission witnesses of the 
defendants in the present suit, perhaps from a similar anxiety to embellish 
their evidence with details, but oblivious of tlie consequences winch they 
might be Iherebj bnnging on for Birendra, happened to mtioduce a different 
priest 111 the person of Saslii Bhusan Banerjee, such as Kanai Ram Mukherjee 
for the first time (Vol I, p 364, ll 33-34), and R N Banerjee after him 
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i(Vol 3, p 109, I 3) , — Shyamadas Banerjee anticipating them only to a 
guarded extent {Vol 1, p 261, U 4-5), but a later witness, D W 101, Satya 
Prosad Ghosal going very much beyond, stabng m fact that he did not 
remember any other man besides Sashi Bhusan Banerjee having uttered the 
mantras {Vol 14, p 298, ll 1-2 and 24-26) 

Faced with this sudden conflict m the evidence, Birendra of course at once 
rose to the occasion, and put up a brave effort to reconcile the discrepancy by 
"just remembering” that \\ufi Ambika Thakur there had been “another man” 
(Vol 15, p 357, ll 17-19 and 25-26) Birendfa admits he had read his Sripur 
deposition before coming to depose in this case, but not before he had given 
his statement to the defendants’ lawyers (tbtd, p 338, I 34— p 339, I 7) 
this particular passage, however, had not “excited” his attention at the 
time (ibid, p 357, ll 22-24) One has only to read the story he concocted 
then and there that Ambika Thakur had been reciting the mantias, while the 
other man stood by to correct his “lapses”, to see how a lying witness gets 
entangled in his own meshes (ibtd, p 358, ll 12-29) 


DR ASHUTOSH DAS GUPTA 

It IS no wonder that Birendra got his worthy compeer Dr Ashutosh Das 
Gupta, D W 365, to back him up “Who was the purohit (pnest) ?”— 
Dr Das Gupta was asked in exammation-in-chief, and he said without 
hesitation “A cook called Ambika and a bhadralog (gentleman) of Darjeeling 
who uttered mantras with the cook at the same time as he” (Vol 16, p 244, 
ll 12-14), his memory, if anything, becoming more distinct m cross- 
examination, as he remembered that the bhadialog of Darjeeling was a 
Bengalee (tbtd, p 288, ll 24-27) Quite characteristically he was not at all 
deterred by the fact that he had made a different statement m the Defamation 
case 

“There was a pnest He was a Hindu I cannot give his name I 
saw him at Darjeeling before second Kumar’s death I cannot say 
whether the priest went to the place of cremation before or after 
us (Says after) He went with us I do not remember where I 
saw the priest before I saw him for the first time at our house at 
Darjeeling on the day of the second Kumar’s death I cannot say 
if the pnest was an up-countryman or a Bengalee” (Ex 395 (1), 
Vol II, p 361, ll 15-22) 

"I cannot say what the priest did at the place of cremation" (tbid, 
I 25)' 

This was put to him, but he' said with the utmost unconcern that he 'had 
stated what he then believed to be true lyol 16, p 288, I 31) 


SATYENDRA’S FAILURE OF "DEFINITE RECOLLECTION” 

Satyendra, who came to depose still later, was, however, more cautious 
With every desire to support his brother-in-law’s “near kinsman”, he could 
not yet muster up courage enough to go the same length as he, but avoided 
a pitfall by failing to have "a definite recollection of the man who officiated 
as the priest”, though he remembered "the act of the mantras being chanted”, 
and remembered also that it was "some local gentleman” who chanted them, 
and as if to prove his defective recollection,’ he first said that the mantias 
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were uttered after the body had been placed on the pyre and not before, 
and then added "Mantras were chanted before that also, I think I 
remember this” {Vol 16, p 539, ll 22-33) 


reticence of earlier commission WIINESSES ABOUT MANTRAS 

It IS to be observed that the earher commission witnesses were studiously 
silent about the reciting of the mantras Shyamadas Banerjee would have 
no "priest” at first, but when ‘in a moment of weakness he happened to 
introduce one, the utmost length he could go was to make Sashi Banerjee 
"perhaps” act as a pnest {Vol I, p 261, ll 4-5) still, however, he would 
have none of the manUas Jagat Mohini was apparently too tired with her 
sacred thread and her Ganges water either to observe a priest or to hear anj 
mantras uttered Rajendra Nath Sett probably had his whole attention 
divided between the two additional tins of ghee which had to be indented 
to avoid the use of kerosene oil {Vol 1, p 302, ll 26-27) and the "Ganga- 
putra” (or Dome) who cast felonious eyes on the Kumar’s shawl {ibid, p 302, 
ll 4-6 and p 309, ll 13-16), which last he apparently felt bound to observe, 
because Kshetra Nath Mukherjee (Swami Oankarananda) had mentioned it 
in Ins Darjeeling statement {Vol II, p 227, ll 17-22) Bijoy Krishna 
Mukherjee also duly remembered the shawl incident {Vol I, p 320, ll 1-5), 
but his recollection evidently got somewhat confused, connecting it with one 
"Balai Babu” and making this person "perhaps” the carrier of Ganges water 
and tulsi leaves as well (ibid, p 320, ll 27-29) rightly enough, however, 
his memory was a perfect blank about the mantras Mohendra Nath Banerjee 
just remembered enough to mention "Sashi Babu”, a man whom he respected, 
as among those present, but nothing about the mantras which this gentleman 
IS supposed to have uttered {Vol 1, p 340, ll 32-33), though he could vividly 
recall the picture of the dead body raised into a sitting posture, as it was 
rubbed with ghee, bathed and dressed in a new cloth (ibid, p 340, ll 9-10 
and 17-20) Kalipada Maitra was evidently too much engrossed with the 
thought of doing the Kumar the honour of "antarjah", the same he had 
rendered to Ins mother-in-law, to give his attention to the supposed recital of 
mantras {Vol 1, p 349, ll 18-20] 


FIRST MENTION BY KANAI RAM MUKHERJEE 

It was Kanai Ram Mukherjee, the next witness examined on commission, 
who for the first time lapsed into a mention of man Iras, following it up 
readily with the plausible story that they had been recited by "Sashi Bhusan 
Banerjee attached to tlie Deputy Commissioner’s office of Darjeehng” {Vol 1, 
p 364, U 33-34) Having said so much, the elaboration which followed in 
cross-examination was perhaps inevitable "How many times”, he was 
asked, "were the mantias uttered?” "I suppose three times”] said he, 
unconsciously supplying in the same breath the key to such a wonderful feat 
of memory by adding, "as is the rule", and going on to explain "once at 
the time of bathing it (the body), once at the time of offering pindas, and 
once at the time of miihhagnt on placing it on the pyre and moving round 
it in a circle, as is the case with the Brahmins I exactly remember all 
these happened” (ibid, p 369, U 17-22) 

After this, as was to be expected, there were several other witnesses to 
take up the story of maiifros,— not, however, those who followed immediately 
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after, Haran Chandra Chakladar, Nahndra Nath Ghose and Eshetra Mohan. 
Bhattacharji, these three having had m fact nothing to say about it, though 
none of them missed the bathing or the mukhagni, or forgot to have seen 
the face, and the last-named even remembered to have changed the position 
<»f the head on the 'burning pyre to bring it on to the “fire-centre” {Vol I, 
p 423, ll 6-8 and p 429, ll 33-35) 

Tinkari Mukherjee who came next gave the first support, expressly 
mentioning the recital of mantras {Vol 1, p 435, I 38), but he would not 
•commit himself as to who did it, or how many tunes it was done the man 
who was “made to utter” the mantras was “probably a Brahmm of that 
place, might be a clerk” [ibid,‘ p 436, ll 6-10), and all that he remembered 
was that this Brahmm did it at least once before the mnkJtagni when the 
pmdas were offered (tbid, p 457, ll 25-29) The witness was candid enough 
to say that it was a custom for the person who did the muUhagm to recite 
the mantras {ibtd, p 436, ll 1-2) 

Anthony Morel, the next cremation witness, was similarly able to 
remember only the fact of the nttenng of mantras by a Brahmin, which he 
sa3's took place only a little while before the dead body was placed on the 
pyre, but he could not give the name of the Brahmin, nor say if he had 
seen him anywhere before {Vol 2, p 421, I 32— p 422, I 6) 

I 

R N Banerjee, giving evidence later, went a httle further, speaking 
not merely of “the chanting of certam mantras", but of their being chanted 
by “Sashi Babu” before “the pyre was set fire to by a young man of the 
staff belonging to the Kumar” {Vol 3, p 109, ll 3-4) 

Satya Prosad Ghosal, D W 101, who came long after, happened, however, 
to retain only too vmd a recollection of the scenes at the sasan he is the 
man who, it will be remembered, was made by Rai Bahadur Han Mohan 
Chandra to share with Sashi Bhusan Banerjee &e responsibility for a joint 
affidavit of cremation {Ex Z {202), Vol I, p 183), but about whose presence 
at the cremation none of the defendants* previous witnesses appear to have 
given any indication Satya Prosad Ghosal gave a full recital of the rites, 
remembering in his examination-in-chief that the man who did the mukhagni 
went round the chita seven times, and that as he did so, Sashi Bhusan 
Banerjee got him to repeat the mantras {Vol 14, p 289, ll 6-18) His 
recollection only improved m cross-examination, brmging it back to his mind ' 
that mantras were also uttered when the body was bathed and when 
offerings of ptnda were made after laying the body on the chita {ibid, p 297, 

I 35— p 298, I 22) Sashi Bhusan Banerjee, he remembered, was the only 
person who read out the mantras {ibid, p 298, ll 24-26) 

Nanda Lai Gargari, D W 112, the next cremation witness, spoke of the 
smearing of the body with ghee and of the pouring of water over it, but 
as regards mantras, said only in an off-hand manner that some such thing had 
been done {Vol 14, p 354, ll 27-29) 


GRADUAL EVOLUTION OF THE STORY OF MANTRAS 

One has only to study the process of evolution of this story of mantras 
to be convinced that it is no more than an utter myth, like the performance 
of the other cremation ntes Complete reticence to begin with, in view no 
doubt of Birendra Chandra Banerjee’s and Dr Ashntbsh Das Gupta’s previous 
depositions, — then an unguarded reference to mantras and casual mention 
of Sashi Bhusan Banerjee as the priest who uttered them, with inevitable 
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details following, down to the number of times the} were uttered, first 
reaction, a natural hesitation to carx}’ on the stor}', — dropped for a wliile m 
consequence, but continued then through later witnesses, with careful avoid-* 
ance of uniform elaboration to produce an appearance of genuine recollection, 

Sashi Bhusan Banerjee, however, mamtamed all the time as the sole priest 

if not expressly named, not displaced by any other, — significant omission of 
reference to a pnest m Birendra’s examination-m-chief,— but readv improvi- 
sation of ]oint priests m cross-examination, when surprised by his Ambika 
Thakur of Snpur fame, — supported only bj Dr Das Gupta, Saty-endra mereh 
tr}mg to avoid the difficulty, but none too cleverly 

I ha\e said enough to show why I find mi self wholly unable to accept 
the defendants’ case as to the performance of full Hindu rites at the mormng 
cremation One or tu'o furtlier illustrations ma} perhaps be given to proie 
the utter worthlessness of the evidence given bi their witnesses 


OTHER CREMATION RITES 

Rubbing of ghee and batlimg of the bodv are an important part of the 
ceremonial at a Hindu cremation, and quite naturally, none of tlie witnesses 
could, therefore, afiord to forget it Each, however, tned to embroider his 
stor} with such details as he could tlunk of Thus, Mohendra Nath Banerjee 
made the dead body “sit” dunng these operations [Vol 1, p 340, II 9-10 
and 19-20), while Tinkari Mukherjee placed it in a slantmg position first, 
when the coat w’as taken off, a new sacred thread put on and ghee rubbed 
over, and tlien made it "sit on the ground” (Fol I, p 457, U 30-33) Satya 
Prosad Ghosal, with liis wonderful memor}' for details, gave a more graphic- 
picture He first said that some people earned the corpse in a “slantmg 
manner” and put it down on the grass, but the body held above the grass, 
the legs only touching the ground' The shirt w'as then taken off, and the 
bod} anointed with ghee (Fo/ 14, p 297, ll 27-30) Nanda Dal Gargan 
made the Kumar sit on a tosliaK (mattiess) and not on bare ground, — ^m 
the same posture as his dead father had been seated, the seat touchmg the 
toshtth and the body supported in that position by somebody holdmg the 
back the bod} being heavy, also like that of his father, it could not be 
"held off the ground” [Vol 14, p 357, U 8-14) Then came Birendra Chandra 
Banerjee, with his smiles, to "non-seat” the body completely 

"6 — ^Mohendra Babu has deposed that the Kumar was smeared^ with 
ghee seated Is that true? 

^ (TT^ifHcsj smiles) Is that possible ^ Could a dead bod} be seated ’ 
Seeing he had died at night— the bodv had become stiff” (Vol 15, 
p 359, ll 1-5) 


FREE PDAY OF BIAGINATION 

In m} opinion, these are not minor discrepancies such as one might 
expect to find in trutliful ei idence, nor are they any guarantee against 
preiious tutoring, for no tutoring can check the voluntaiy' flow of such 
realistic details, particular!} with a certain type of witnesses they seem, 
on the other hand, onlv to betoken the free play of imagination on a topic 
which gaie abundant scope for it, being based on imagination itself 
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In their anxiety to leave nothing undone in the way of rites and cere- 
monies, the defendants’ witnesses tned their best to avoid the least 
appearance of a hurried cremation According to them, without holding 
them rigidly at all to their timings, the procession started from "Step Aside” 
at about 9 in the morning, and the funeral started at about 11 Shyamadas 
Banerjee in fact says fhey arrived at the sasan at about 10, and the buffalo- 
ghee was sent for at 11-30 or 12 o’clock {Vol I, p 260, I 42— p 261, I 1), 
and Kanai Ram Mukherjee gives the hour of arrival as about 10 or half 
past 10 {Vol 1, p 364, ll 37-38) As regards the time taken to complete the 
burning of the body, Kanai Ram Mukherjee puts it down between 4 and 

hours (tbtd, p 371, ll 17-19), after which there followed the washing of 
the pyre, which itself must have taken a fairly -long time, Shyamadas 
Banerjee saying that at least 10 or 15 pitchers of water had to be brought 
from the jhora for the purpose, and it took 3 to 6 minutes to fill up one 
pitcher (Vol 1, tp 259, ll 23-26) Quite consistently, therefore, the witnesses 
fixed the time of return after 4 or 4-30 PM, Kalipada Mailia putting the 
hour of leaving the cremation ground at about 5 pm (Vol 1, p 349, 
ll 39-40) 


SATYENDRA’S DYING QUIBBLING ABOUT HOUR OF RETURN 
FROM CREMATION 

In his examination-in-chief, Satyendra also fell m with this evidence, 
stating quite explicitly "We returned from the cremation ground in the 
evening" (Vol 16, p 430, I 36), and admittmg this in cross-examination 
(ibid, p 502, ll 21-22) His diary, however, proved a veritable bomb-shell, in 
which he could not deny (ibid, p 502, I 32) he had made the entry in no 
ambiguous language "Returned at about 2 pm"\ (Ex 399 (2) , Vol I, 
p 307, ll 7-8) 

Sitting down to write the diary only a few days after the event, without 
of course any prophetic realisation at the time of the importance which the 
question of rites might afterwards assume, it seems to me inconceivable that 
the man was here making a deliberately fictitious entry as regards the hour 
of his return from the cremation ground I have no doubt in my mmd that 
that was the correct hour, and the evidence which has now been given in 
court advancing tlie time to evemng or afternoon is nothing but manufactured 
evidence 

There could be no stronger condemnation of this witness than the lying 
quibbling he indulges in with reference to this entry in his diary 

"Q — If somebody says you returned at 2 p M ? 

A — ^That would not be quite correct 

Q —You mean quarter past 2 ? 

A — ^May be 3 or 4 p M 

3 o’clock I would not call evening but afternoon Between 3 and 

4 pm I would call afternoon today I do not say I could call it 
evening when 1 wrote my diary at Jaidebpur — at that time my 
knowledge of English was not as good as now ” 

(Vol 16, p 502, ll 23-30) 

But it was not at Jaidebpur, but in court’that he had used the word "evening” 
in his diary he had mentioned the specific hour of 2 pm 
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His next attempt was to quicken his steps on the return journey from 
the sasan he would have the court believe that he accomplished it in half 
an hour or 40 minutes’ time I {ibtd, p 539, 11 1-2) As he admitted, it was 
walkmg uphill throughout up to the chowrasta He forgot that one of the 
d.efence witnesses Hanai Ram Mukherjee had said that it took about 1)4 or 
2 hours for the procession to reach the cremation ground from where he had 
met It, namely, "20 or 25 cubits” away from “Step Aside” (Vol /, p 368, 
11. 5-8), and that he took about 1)4 hour or so m returning to the Cutchery 
Building from the cremation ground (tbid, p 371, 11 31-33) 

To keep as near to his diary as possible, Satyendra ultimately wanted to 
^ay that the cremation was over at about pm [l^ol 10, p SJH, I fl), but if 
he returned to "Step Aside” at 2 pm, it must have been completed by 
1 o’clock, which, however, would imply that some extraordinary means must 
have been adopted to get the bodj burnt up so quickly This, of course, he 
could not admit, and protested, on the other hand "I do not say the 
cremation was over at I o’clock” (ibid, p 539, 11 17-19) 


A HURRIED CREMATION 

It will not do to say, as Mr Chaudhuri now suggests, that Satyendra left 
the sasan directly on completion of the actual cremation, for his own evidence 
IS that he "stayed at the sasan right through” {ibtd, p 502, I 22) In any 
view of the matter, it seems to me to be wholly impossible to explain away 
the entry in his diary, which stands in fact staling him as well the other 
defence witnesses wholly out of countenance It was a humed cremation, 
sure enough, with no useless rites to delay the operations, but, on the other 
hand, with a plentiful supply of buffalo-ghee, if not of kerosene oil, to feed 
the fire for an expeditious ending 


"SHAWL,” INCIDENT 

One important reason for introducing the rites was doubtless to lay the 
body bare at the sasan for everyone to see, but apart from this, the defence , 
witnesses took particular care to stress the fact that they had seen the face 
uncovered there This, however, was all false evidence Not to mention 
anj thing else, the lerv shawl incident to which several of the witnesses 
refer, is enough to destroy the case that the body was cremated without 
any covering on the face There could have been no discussion as to whether 
the body should be burnt up with the shawl or not, as deposed to by 
Rajendra Nath Sett among others {Vol 1, p 302. 11 4-6 and p 309, ll 15-16), 
if it had not been placed on the funeral pi re with the shawl on It will be 
remembered that Swami Oankarananda in his statement to N K Roy had 
mentioned the specific incident of Nathu Dome attempting to take away the 
shawl from the top of the dead body {Vol II, p 227, and Vol 8, p 100, 

11 4-7), and this is probablj the reason whi' the defendants’ witnesses were 
made to refer to it as well,— an unwilling tribute to truth and to the truth 
of the plaintiff s storv, though perhaps without a full realisation of the 
disastrous effect it had on the case of the defendants 

‘Vniong other witnesses besides Rajendra Nath Sett who speak about this 
particular matter maj be mentioned Bijoj Rrishna Mukherjee, who says 
quite clearlj that the bod\ was placed upon the pjTc after which the cere- 
moni of putting fire to the mouth was done, and "then there was discussion 
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if the cloth covering the body was to be burnt or given to the Dome” 
{Vol 1, p 319, I 42— p 320, I 3) ' 

■ / 

As I have said before, I refuse to believe that the face was exposed at 
the sasan, any more^ than it was at “Step Aside”, merely because the 
defendants’ witnesses all join in saying that they, saw it For one thing, 
even if it was, this would not , be such a striking fact as would inevitably 
imprint itself on the memory of every one present at the cremation without 
exception The very positiveness with which the witnesses "make their 
statements seems to me to condemn their evidence 


HARAN CHANDRA CHAZl/ADAR 

It IS not necessary to deal with all such witnesses, but I might perhaps 
touch on the evidence of one of them. Professor Haran Chandra Chakladar 
{Vol I, pp 376-400), to whom and to whose^ introduction into the witness 
box I have had occasion already to refer at some length in connection with 
the Dindsay enquiry, he being a witness on whom Mr Chaudhuri probably 
relies as strongly as did Mr Lindsay, who thought in fact that “he was the 
sort of person whose evidence would be believed throughout Bengal whatever 
be said” {Vol 2, p 140, ll 20-21) — though one does not know on whose 
testimony Lindsay had come to form this extraordinary estimate (ibid, p 149, 
ll 16-19) — not apparently through Satyendra, if one is to believe him, for he 
stoutly disavowed any acquaintance with this University’ Lecturer, having m 
tact never even heard of his name before he happened to go along to his 
house with Lindsay to record his statement (Vol 16, pv 540, U 13-14 and 
ll 19-21) , , 

By his evidence, the witness gives the' fullest support to the defendants* 
•case regarding the morning cremation ' He was one of the Brahmins who 
•went over from the Sanitarium (Vol I, p 376, ll 27-32), and helped to carry 
the dead body (ibid, p 377, I 34) ' He speaks of “the utmost publicity” with 
which the procession was taken along, scattering pice on the way as it 
proceeded (ibid, p 377, ll 8-9 and I 2^, and speaks also of the bathing of 
■the body and the mukhagm at the sasan (ibid, p 377, ll 37-39) He saw the 
dead body before it was taken to the cremation ground, saw it again after 
it was taken there, both at the time of bathing and at the time of mukhagm, 
Tecognismg it to be that of the second Kumar of Bhowal (ibid, p 378, ll 1-10) 
He was present at the .condolence meetmg at the Samtarium, which he says 
was largely attended and at which he himself spoke (ibid, p 378, ll 15-16 
and ll 20-22) , . 


PRESENT EVIDENCE AND PREVIOUS STATEMENT TO LINDSAY 

COMPARED 

1 

If Lindsay’s record of his mterview with him (Ex Z(359), Vol 11, p 268) 
■can be accepted as correct, — and the defendants do not suggest it is not, — 
Chakladar’s present evidence is indeed a remarkable improvement upon the 
statement he then gave, for, according to Lindsaj', “Professor Chakladar 
went to the house and saw the body lying under a sheet", and “saw the 
- Kumar’s face when the fire was applied to the dead body”, the plain meanings 
of which, as it seems to me, is and can only be that he saw the face for the 
first time at the sasan at the time of mukhagm 
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With a subtlety -worthy of a medieval school-man, this erudite post- 
graduate lecturer on Ancient Indian History and Anthropology {Vol 1, 
p 379, I 23) -was, however, very keen to make out in cross-examination that 
though he said he had seen the face when the body was on the pyre, he 
did not say that he had seen it then “only” {ibid, p 395, ll 11-12 and I 28) 
He could not help admittmg all the same that when he saw the dead body 
at the house, bemg brought out "from within”, as he said, it was at the 
time "in I 5 mg condition, covered with a piece of cloth ’, — "covered with a 
cliadar”, as he repeated (ibid, p 393, ll 6-7, 10-11 and I 29) 


I do not believe that he had seen the face anywhere He would certainly 
not see it on the p 3 ’re, if the body was laid on, face downwards That is 
probably why he was anxious to create for himself now an additional 
opportunity of ha-vmg seen the face, namely, at the time the body was 
bathed, and he w'ent the length of suggesting that "most probablj” he had 
"stated about bathing before Mr Lmdsay'M (ibid, p 395, ll 7-8) It is 
curious, however, that though his recollection was clear about having seen 
the face durmg the alleged bathing, it should have wholly failed him as to 
who had done the bathing (ibid, p 394, ll 31-32), or whether it had been 
done "m a lying or a sittmg posture” (ibid, p 395, I 4) 

I need hardly repeat what I have pointed out before that according to 
the witness bathing as well as mukhagni was an mevitable feature of every 
cremation he had attended, and m gpving a description of the second 
Kumar’s cremation, it is not at all surprising, therefore, that he should 
mention bathmg as part of the rites, whether m fact he had been there ter 
see it or not 


The witness admits havmg got a copy of his statement to Lindsay from 
a n^hew of his, an Alipore pleader, before he came to give his deposition 
m this case (ibid, p 392, ll 25-29), but m re-examination he invented the 
ridicultous fiction, which is really not evidence at all, that his nephew told 
that somebody on behalf of the plaintifi had given it to him to show 

t ^as said to be 

residmg with him in his house (ibid, p 399, ll 5-6) not having been 


A]\L4.ZING LACK OF STRAIGHTFORWARDNEvSS 

straightforwardness which seems to me to make thf wHoIp 
suspect According to Lindsay’s rLorf S 

Chakladar "did not wish to be calkd in court so he had n^t IT T”’ 

statement before” (Vol II, p 266 ll 13 m ^ ^ ^ written 

had sent him a qnestionnm^, but he woV^ofre^^^^ that Inndsay 

Lindsay enquiring about the reason he averreri v, ^ a’ secondly, that on 

court Lindsav surmised that as "an old^TT 

hkt to be "boibered tvith these thmgs” (L ? f, 

“oS t^sed to’^a 

■■formel statue.... that ,o„H 'pat ha. 
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have to reply to them one after another, and then sign the document {ibtd, 
p 380, ll 20-23) All the same, he jvas not in a position to deny that he 
mi^ht have told Lindsay that ,he was “all along against giving deposition 
in court”, because forsooth he was “afraid of coming to court” ! (ibid p 384 
ll 11-13) 

This timidity 'to face the court seems, however, to have somehow 
vanished, when he had to find an excuse for his unwillingness to make the' 
“formal statement” he 'must then of course have said to Lindsay that if he 
had to make such statement, he would, if necessary, make it in court ' (ibid 
p 380, ll 8-9 and p 384, ll 13-14) 

pretence of BONA-FIDES 

The witness tried no doubt to keep up the pretence of bona fldes as long 
as he could, but had very soon to give himself away, when pressed for the 
reason why he would not give a signed statement to Lindsay at the personal 
interview “What objection can you have to that ?” (ibtd, p 380, I 24) Out 
came the truth in an unguarded moment "J did not like then to be bound 
down by that statement" i (ibid, p 380, I 25) A lot of explanations followed 
after this . some "golmal" (trouble) might anse in future the matter might 
get publicity the other side might “use force” on him in future and 
“oppress” him I (ibid, p 380, ll 27-31) One wonders if to save himself from 
such “oppression” he was keeping himself free to make any statement 
whatever in future as he might find it to his interest to make' 

Mr Chaudhuri solemnly invited the court to accept this as a senous 
explanation, and actually called attention to the Mirzapur not which took 
place on the 10th June, 1921 {Vol 18, p 113, ll 43-44), and to the murder of 
Mukunda Gum which followed on the 24th September of that year — after 
Chakladar’s statement, be it noted— (ibid, p 116, ll 30-33), as if these 
occurrences had deterred a single other witness from making a statement, 
and as if the making of a “formal” statement would make all the 
difference ' 

Chakladar was doubtless at Darjeeling at the matenal time, staying at 
the Sanitanum, as stated \by Professor S N Maitra and other witnesses of 
the Maitra group, and this was perhaps his only connection with the supposed 
cremation of the second Kumar of Bhowal on the morning of the 9th May ' 

extraordinary interest in second KUMAR AT DARJEELING 

Chakladar’s story of being called from the Sanitanum in .the mormng 
(Pol 1, p 376, ll 27-32) — ^how a man from- the Kumar’s house came to one 
Nibaran Mukherjee to give him the news of death, and how this “Nibaran 
Babu”, who was a fellow boarder of Chakladar occupying the next room to 
his at the Sanitarium, informed him in turn and took him along as a Brahmin 
to help m the cremation — agrees with nobody’s version, and is in fact 
contradictory to the defendants’ own case that a messenger came only once 
to the Sanitarium, and his further statement that he and his companion 
stopped on the way at the Cutchery Building to give information to the 
Secretariat clerks (ibid, p 386, ll 21-22) is equally a departure from their' 
other evidence, being perhaps a confused effort to keep in line with the 
version of Rajendra Nath Sett 

There was probably one Nibaran Mukherjee at the Sanitarium at the 
^e, as IS spoken to by Professor Maitra (Vol 8, p 12, ll 27-28), but whether 
he was the “Nibaran Babu” of Chakladar is not at all clear, this person 
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being admittedly dead, — a fact which the learned judge notes {Vol 18, p 39Z, 
I I), but only to excite Mr Chaudliun’s anger as convejung an unjvorthy 
suggestion against the witness With due emphasis counsel pointed out 
that Cliakladar himself stated that he did not know whether Nibaran Babu 
was dead or alive (Vol 1, p 376, ll 33-34), but it is rather significant the 
Witness vouchsafed the information in his exammation-in-cliief The fact 
remains tliat none of the defendants’ commission witnesses mention either 
Chakladar or his “Nibaran Babu" as among those whom they saw at “Step 
Aside" or at the sasaii Neither does Chakladar appear to have mentioned 
Nibaran Babu to I/indsay, though according to Mr Chaudhuri, questionnaire 
or no questionnaire, every witness must have been asked if there were other 
persons present either at the time of death or in the procession or at the 
cremation Chakladar, of course, never met tins Nibaran Babu ever after- 
wards he merely knew that he lived in the district of Dacca, and did not 
lemember the name of the village (tbtd, p 376, I 35— p 377, 1 1) He had 
picked up Ins acquaintance only at Darjeeling (ibid, p 388, U 16-17) 


Nibaran Babu must apparently have felt greatly interested in the second 
Kumar at Darjeeling, and infected liis new friend with some of Ins interest 
as well, — ^though this is a fact not deposed to by Satyendra or any of the 
other members of the Kumar's cntouiage For, it is from Nibaran Babu 
tliat Chakladar is supposed to have heard, and “heard lepeatedli’" about the 
Kumar’s illness even “5 oi 7 days‘^ before the latter’s death '{ibid, p 389, 
ll 10-12, 19-28 and 28-29) and not only this, but he heard that the illness 
uas "pain m the abdomen’’— “colic" (ibid, p 389, I 31 and p 390, I 13) 
“this much" he remembered, however, that the condition of the Kumar "was 
not verj serious" (ibid, p 390, ll 10-11) In point of fact he and Nibaran 
Babu felt impelled to go to see the Kumar one dai (ibid, p 389, I 34) 
They met him sitting “in tlie outer parlour”, but 'though there was no 
question of “coming to court”, a strange slnmess still seems to have over- 
come this timid man, and during the half-hour he was there he no talk 
with the Kumar I (ibid, p 390, ll 15-16, 21-22 and 29-30) Sure enough, 
however, he saw him,— "probably" "for the first time" "in that very place" 
(ibid, p 391, 1 4), for, unless he did so, how could he, even with his 
academic vision, recognise the face afterwards on the pjxe. if not on the 
khatm and during the bathing? 


Chakladar’s interest in the Kumar did not end witli the latter’s death, 
for, he duly attended the condolence meeting at the Sanitarium, and also 
spoke something" (ibid, p 378. 11 15-21), but curiously enough, -even if 

1 ^® "I'st of persons present" 

(Ex Z(I18), Vol I, pp 462-463), —It was not to be found m the record of the 
proceedings of the meeting whicli happened to give the name of all the 
speakers (Ex Z(115), ibtd, pp 451-454) 

1 am not at all surprised that the learned judge refused to believe this 
witness, and so do I without the shghtest hesitation 


PRBTBNDKD ddtachmfnt of defence witnesses from 

SATYENDRA 

It IS necessaiy only to emphasize a point I have dealt with at some 
Iragth earhei in mv judgment— tlie ignorance which the witness and 
Satyendra pretended of each otlier Tins detacliment fiom Satyendra is in 
fact a remarkable featuie of the evidence given by the defendants’ witnesses. 
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and it IS both interesting and instructive to cull together a few of the 
references 

J 

Jagat Mohmi — 

"g — Do you know the brother-in-law of the Kumar? 

A —I went there only for a day I did not know such things as 
to who was the brother-in-law or who was a relation I have no 
acquaintance with the Kumar’s brother-in-law I am not even 
aware as to who the brother-m-law is” {Vol I, p 288, ll 9-13) 
“I have not heard the name of Satyendra Banerjee" {ibid, p 289, 
ll 33-34) 

. ' 

Kaltpada Maitra, — 

“I had no acquamtance with Satyendra Nath Banerjee, but I saw him 
at the time of burning the dead body m the cremation ground 
Regarding this matter up to this time I had no talk either with 
Satyen Babu or with Rai Bahadur or with Panka] Babu” (Vol I,, 
p 355, ll 7-10) 

Haran Chandra Chakladar — 

“Q —Did you ever meet with Satyendra Babu in your life except on 
' these two occasions, that is, on the occasion of Kumar’s death 

' and in company with Mr Lindsay? 

A — ^No, I did not meet him any more” (Vol 1, p 379, ll 12-15) 

'7 did not think at that time that Satya Babu was interested in 
any way in that enquiry (Volunteers) I came to understand 
afterwards' that as the Kumar’s 'wife admitted Kumar’s death to 
be true, Satya Babu was also on that side” (ibid, p 381, ll 33-36) 

i 

"I do not know whether Satya Babu used to stay at Kumar’s wife’s 
house I had no talk with Satya Babu on any other day except 
on the day of the Kumar’s death On the day Mr Lindsay came, 
he came and informed me I had no conversation with him 
' The day on which Mr Lindsay came, Satyendra Babu did not 
introduce himself I recognised him at the very sight’' (ibid, 
p 385, ll 28-31) 

Naltndra Nath Chose — 

"I do not know Satyendra Banerjee I cannot tell the name or the 
particulars of one of his men who one day made the Kumar of Bhowal 
known to me I do not know him even It was he who said that 
he was the Secretary to the Kumar or some such thing” (Vol 1, 
p 419, ll 15-18) 

R N Banerjee — . i 

"I do not remember the name of Satyendra Nath Banerjee, and I 
cannot connect anybody whom I know" (Vol 3, p 113, ll 2-3) 

"I do not know the sala of the Kumar I have never seen him 
probably” (ibid, p 114, ll 12-13) 

Narendra Nath Mukherjee, D W 66 — 

"I do not know Rat Bahadur Satyendra Banerjee I never saw him. 
I see his name now m the papers” (Vol 13, p 193, ll 24-25) 
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Surendta Mohan Chanda, D W 69 — 

"I did not heai the mine of Satyendia Babii, Kimai's brother-in-law, 
or sec him 

To Couit I s£W the. name in the papers I saw it 12 years after the 
second Kumar's death” [Vol 13, p 22Z, ll 14-17) 


Satya Piosad Ghosal, D W 101 — 

"I nevei heaid the name Satya Baneijce 


Q —Satyendra Nath Banerjee, Rai Bahadur ? 

A — heard the name not then, but after the arrival of the sannyasi 
I heard that he was the brotlier of the Rani and was at Darjeeling 
then” [Vol 14, p 297, ll 8-JI) 


Snsh Chandra Roy, DW 103 — 

‘7 did not know Mr S N Banerjee or Rai Bahadw Satyendra Banetjee 
then 1 know him now I mean I have read of him m the papers, 
I don’t know him” (Vol 14, p 315, ll 26-28) 

Nanda Gopal Gargan, D W 112 — 

“I understood that the Ram was there, but did not hear of her brother 
No body was pointed out to me that day as the Kumar’s sola I did 
not know even now whether the Kumar’s sala was there" (Vol 14 
p 362, ll 6-8) 


Panchanan Maitia, D W 113 


da not know Satyendra Baneijee Nor if he ever read at Bah 
1 saw his name only in papers— did not otherwise hear it This was 
1/f w 2 years ago when tlie suit began I read in the papers that 
a sannyasi calling himself the Kumar was prosecuting the case I 
read Satyen Banerjee’s name m that connection 


To Couit I never saw Satyendra Banerjee / do not know that he has 
any connection with this case 1 saw his name in the papers once 

/T/ / defendant (Bibhabati) is related 

to him” (Vol 14, p 366, ll 3-14) 


hehete elaborate make- 

beheve and one wonders if the witnesses themselves expected that the\ 

S charUerTthi evLuS 

which is that of partisan witnesses from beginning to end 


FINAI/ CONCI/USION ON MORNING CREMATION 

I believe I have discussed the evidenrn nf — 
sufficient length, gmng tlie fullest considStion to Mr 
ments on all material points and I Chaudhuri's argu- 

entire concurrence with the trial hesitation in recording my 

take, oat lor cmartL L oaTh?’ ^ " ”” 

not paid the shghtSrre^gid^Vthetwstm^^ ft ^ 

judge’s findings thereon, but have proceeded solelv anfwh if ^ 
touotag ao o„a.a,.oa «ee„ ..d eho p^eeetoge “ aatS ttej::.'" ?h“ 
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plaintiff may not 'have been able to |^ve direct evidence regarding the 
substitution of another body,— m my opinion, as I have explained before, 
he was not called upon to do so, whatever his legal advisers may have 
thought in the commission stage of the suit when they put the Pemguchia 
story to I^mdsay m cross-examination {Vol 2, p 178, ll 29-32),— but there 
can be no doubt whatever that the defendants have signally failed to sub- 
stantiate the case which they set out to make, namely, that it was the 
Kumar’s body which had been actually burnt in the morning cremation 

To show that the Kumar’s body escaped cremation on the night of the 
8th May, and that the body cremated on the day following was not the 
Kumar’s, will not, however, carry the plaintiff the whole of the way he has 
to travel before he can establish his case He will have yet to prove that 
the body which was missed from the cremation ground on the 8th night 
was alive and this takes us to the next topic, that of Rescue 


7 AlvI/HGHD RESCUS BY SANNYASIS , , 

The story of rescue is quite an important chapter in ,the plaintiff’s case, 
and the evidence"' of it comes mamly from one of the rescuing sadhus. Baba 
Darsan Das Naga, P W 991 {Vol ll, pp 378-422), or Darsan Das, to give 
him the shorter name by which he has been referred to in these proceedings, 
confirming the plaintiff in respect of such particulars as the latter could 
be expected to give (P W 10, Vol 4, pp 94-181) 

The witness not only descnbes the actual rescue, but narrates the 
plaintiff’s history from then onwards to the moment of his appearance at 
Buckland Bund in Dacca, and if his .evidence can be accepted, there can 
be no doubt that this will by itself be almost enough to prove the plaintiff’s 
identity as the second Kumar The account he gives really establishes an 
unbroken chain of continuity from Darjeeling, to Dacca, the man rescued 
from Darjeeling sasan in , May, 1909, being the very man who turned up at 
Buckland Bund m 1921, and it corroborates m all essential particulars the 
account which the plaintiff has himself given of his wanderings with the 
sadhus since he left Darjeelmg in their company All this evidence, it is 
to be noticed, is practically one-sided and stands unchallenged in cross- 
•exammation 

It IS perhaps not a violent assumption to make that the body which 
is said to have been rescued by Darsan Das and his companions was the 
same as had been brought to the sasan that night and was afterwards missed 
by the cremation party from "Step Aside’’ 

The learned judge in the court below, if I follow him anght, is not 
prepared to accept the evidence of rescue as proof of identity, but identity 
being otherwise established, he sees no reason why it should not be believed 
‘‘Nobody’’, he says, “will accept this evidence, or accept it as proof of 
identity, if it were not otherwise proved, but granted the identity, there 
would be no reason to reject it’’ {Vol 18, p 394, ll 18-21) Or, as he puts 
it otherwise “His (Darsan Das’) account reads like a fairy-tale, and if the 
plaintiff needed it to estabhsh his identity, he would fail, for it can be no 
moie found on this testimony than it can be found upon his testimony that 
he IS the Kumar’’ {ibid, p 396, ll 22-25) 

In my opinion, the credibility of Darsan Das need not rest on prior 
, proof of identity at all If as the Inal judge holds, the account this witness 
gives IS “clear and consistent, and unshaken by cross-examination’’, {ibid. 
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p 394 ll 33-34), I see no reason whj it should be supposed to possess this 
character only on the condition postulated by him “gi\en the identitj, 
otherwise proved” (ibid, U 32-33) 

, AMAZING STORY OF RESCUE BY DARSAN DAS 

It IS no doubt an amazing story, almost a fantastic tale, which this 
witness relates, but tins by itself seems to me a circumstance which, if 
anything, ought to tell in favour of its truthfulness, rather than against it 
it should in fact be regarded as too strange to be a fiction 

The learned judge has himself eiqiressed his appreciation of the witness 
in no uncertam terms As he points out, the man denies that he had been 
to Darjeeling after the inadent he was speaking of {Vol 11, p 398, I 23), 
—there being nothmg on the defendants’ side to show the contrarj',— and 
he seemed also to be incapable of grasping a map (Fol 18, p 396, ll 21-22), 

and yet, to quote the words of tlie judge, the account he gives only "gets 

richer and richer m cross-examination, breakmg down nowhere, not even on 
points of topography m so diflicult a part of Darjeeling, changed out of 
recognition since 1912 when the new Sudhir Kumari Road was opened, all 
trace of the old sasan gone” (ibid, p 396, ll 17-21) Even if he had been 
taken to the spot and tutored by somebody, sajs the learned judge, he would 
have expected such a witness to break down But Darsan Das did not On 
the other hand “he stood cool and collected in the box and gave his account 
with the air of a man speaking from memorj, and the memory of an 
illiterate man for detail” (ibid, p 394, ll 36-40) 

Such bemg the opmion of the trial court itself about this witness, it 
seems difficult to follow why his evidence should not have an mdependent 

value of its own, apart from any reference to the question of identity The 

evidence will certainly bear scrutiny on its own ments 

, Unable to shake the witness directly, Mr Chaudhun yet advanced a 
number of grounds before us why his story should be rejected outnght as 
“pure invention”, for on his argument there could not be any question of 
a mistake on the part of the witness 

The story is given m elaborate detail, so far as the actual rescue, up 
to the time of the sadhus departmg from Darjeehng with the plaintiff, is 
concerned (FoZ 11, p 381, I 37 — p 386, I 27), and need not be recapitulated 
at length the learned judge has set out a great part of it m his judgment 
in the witness’ own words [Vol 18, p 394, I 41— p 396, I 34) There was 
a long cross-examination of the witness on the matter, but he stood it 
remarkably well (Vol 11, p 400, I 13— p 412, I 15) 


THE STORY IN BRIEF THE DARJEELING PARI 

Briefly, the story is that Darsan Das and tliree other sadhus whose 
names he gives, Dharam Das, Pntam Das and Lok Das, were sitting one 
evemng in a secluded shelter near about the old sasaii, which was some 
sort of a cave formed of big boulders, just enough to hold 4 persons Their 
attention was suddenly attracted by cries of ”Hartbol", "HanboV', these 
bemg the usual cnes uttered during a Hindu funeral procession One of 
them looked out, and saw a crowd of people with lanterns flachi-ng on the 
sasan A strong wind was blowmg at the time, and the sky was also 
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overcast Soon they ceased to hear the cnes, and Darsan Das stepped out 
to see what had happened There was no trace of the crowd The wind 
had meanwhile dropped, but not the ram, and he heard a succession of weird 
sounds, which apparently excited his curiosity He and Lok Das then went 
up to the spot from which the sounds had been proceedmg, and found a 
ma T' lying on a manja, (hterally, a raised platform, and meamng the khaha). 
Lok Das pushed back the top sheet which covered the body after untying it, 
and also took off the cloth underneath which was wrapped round the man 
Then, putting his hand over the nose, he perceived signs of breathmg, and 
cried out that the man was hving Darsan Das at once went back to fetch 
his other two companions Liftmg the body from the manja, the sadhus 
then earned this man in their arms to their guka or cave, where they took 
off the wet clothes and put a dry cloth and blanket round him 


“BLANKET FACTORY” 

They did not, however, stop in this shelter, as there was hardly room 
for them here, and so they took him to a "ghar" or hut further down-hill, 
being a four-roomed hut with an out-house, which is spoken to by P W 994, 
Girija Bhusan Roy {Vol 11, p 433, U 35-37) and desenbed by him as a 
karkhana (workshop) Mr Chaudhun calls it a “blanket factory”, but it 
means no more than that m one of the rooms were a few implements for 
the weavmg of coarse blankets or pttUoos, another room bemg used for the 
makmg of kavnaji or mdigenous drugs, while the other two rooms were 
hving quarters, one for the chanktdar or care-taker of the place, and the 
other for a man named Snsh Chandra Gupta, P.W 993, who used to look 
after the preparation of the medianes The out-house which stood about 
20 cubits away was kept as a godown 

The sadhus came to this "ghar^^, and took shelter in the out-house 
after removing the lock with their chimta or tongs They laid the sick man 
on a kkaUa which they found inside Next mommg they were challenged, 
apparently by the cltauktdar, but were later visited by a Babu, meanmg 
P W 994, Girija Bhusan Roy referred to above, who turned out to be more 
fnendly, and actually gave them a blanket for their aihng compamon 
Meanwhile, they had got a barber to come and shave the man’s head for 
local apphcation of some stuff which they prepared 


HILIrMAN’S HUT 

As people started coming, the sadhus did not stop at this place long, 
but removed to another hut further down-hill belonging to an old hill-man 
who hved close by uuth his wife Here also they were lucky enough to find 
a manja and thej' carried their new friend to it, still unconscious Two or 
three days later he happened to open his eyes, and uttered the words (m 
Bengah) “Where am I?” The sadhus, however, admomshed him to keep 
quiet In this way they spent 14 or IS days in tins hut, during which the 
man slowly recovered under their ministrations, and the whole parti’ finally 
left Darjeehng by tram 

Darsan Das says that dnnng this penod they neither made anj’ enquiries 
nor told an 3 'body about the man they had rescued • they were “afraid of 
a row and of havmg to give explanafaons”, and that is why they kept the 

'23 
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matter a secret (Foi H, p 387, U 7-16) Neither did it occur to them 
at the time of rescue that tlie frieads aud relatives who had brought the 
mqn to the sasm for cremation would be onl}' too glad to see him alive 
they on their part were glad to have got “a dead man living” — “it was a 
satbastu (lit a blessed thing) and had to be cherished tenderly” (ibid, p 404. 
I 22— p 405, I 16), as he said quite candidly, little realising that he would 
theieby only make hmiself an object of Mr Chaudhuri’s sneer, as if he 
meant to say anjithing more than that it rejoiced tliem to think that it had 
been given to them to save a life which had been given up for lost 

At Darjeeling, the man, after he regained his consciousness, talked very 
little, and that not intelligibly his speech was also "impeded”, as if through 
some physical obstruction His behaviour tliere, and even for a long time 
after leaving Darjeeling, was like that of a man bereft of understanding— 
a “boba”, as the witness says, not a dumb or speecliless person, as the word 
literally means, but one with a vacant mind, a nincompoop, as it were 


PDAINTIFF'S OW ACCOUNT 

It IS interesting to recall here the account which the plaintiff himself 
gives of this period 

“What happened after I became unconscious I do not know I 
returned to consciousness I found myself amid hills and jungles 
I was lying on a khatta That was on firm ground and the only 
house was a tin chhapra There were four sannyasis there besides 
myself I asked, “where am I?” The sannyasis said- “You were 
weak — don’t talk” They said that in Hindi I could understand 
Hindi then I had picked it up, as in my house were durwans, syces, 
mahouts, who talked Hindi As the sannyasis asked me to keep 
quiet, I kept quiet 

“I was at the same place for IS or 16 days During the penod I had 
no talk with the sannyasis I do not remember what happened after 
that I left after that I went with the four sannyasis We went on 
foot and also by train The next thing I remember is that I was at 
Benares— at Asighat, Benares” [Vol 4, p 101, ll 27-39) 

He afterwards gave the names of the sadhus as Darsan Das, Pntam Das and 
Dok Das, besides Dharam Das who became his Guru (ibid, p 174, ll 13-14) 

It IS worth while to set out the cross-examination in full — 

“I asked — it came out of my mouth — "Aim kothay elam" (where 
have I come?) 

I was not conscious tliat the sannyasis were different from me 
I saw the lafa (matted hair) and that they were naked, and the 
bhasina (ashes) on their body, but I had no consciousness of any 
distinction between them and me I had no consciousness as to 
whether I was a Bengalee, or Punjabi or iSnghsh at that moment 
I lay on a khatm under a chhapra I had no memory of any 
different kind of bed or bedstead Nor if I was a Bhadialogiie 
or a peasant Nor of a house-holder or Baiiagl nor of a Yogi or 
Bhogt Nor if my previous life was happy or miserable No 
consciousness at all of my past — ^like a baby just bom I can’t 
recall if I knew Bengah or Hindi— only tlie sannyasis spoke in 
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Hindi and I understood, and I understood they were Hindusthanis 
It was as if I was horn anew I did not know if I was a man 
or a ghost 

<2 — You remembered your Bengali ’ 

A — ^No 

<2 — ^You had consciousness you knew Bengah? 

A —I had not 

I had no consciousness of being surrounded by hills or whether 
I was m a sea 1 could not recogmse trees, nor sky, nor cloud 

g — ^Whether it was sky or patal7 
A —No 

I started leammg things hke a child This was my condition 
till I reached Benares I don’t remember, no consciousness, if 
I got mto a train Or how I went to Benares Whether by train 
or on* foot Nor if I went by the Darjeehng Railway The 
sannyasis began to call me by what name I have no consciousness 

<3 — ^They called you hke a man or a dog ? 

A — ^Don’t know 

They did not give me a name Can’t say how they called me 
I did not see any Bhuba or hillman on my way, nor could I 
know him if I did I could not know cattle, sudi as cow, calf, 
ram, goat I could not know articles of food 

Q — Supposing the sannyasis gave you bread, would you distmguish 
it from nee? 

No 

I forgot the meanings of words, Bengah and Hnghsh I had 
no consciousness at all— no knowledge (When mterpreted says 
‘T had ordinary knowledge of thmgs after Asighat— only I did 
not know my home and people”)” [Vol 4, p 158, I 24 — p 159, 
I 28) 

Leavmg aside for the moment the question of the plamtiff’s mental 
condition after the rescue, as depicted by Darsan Das and the plaintifi himself 
— of “loss of memory”, as it has been described, I am not at all satisfied 
that Mr Chaudhun has been able to make a successful attach on the story 
of rescue itself This story, it ought to be added, has been corroborated in 
some matenal particulars by three other witnesses who were exammed next 
after Darsan Das, — W 992, Bejoy Bhishna Gupta (Vol 11, pp 424-427), 
P W 993, Srish Chandra Gupta (ibid, pp 428-432) and P W 994, Ginja 
Bhusan Roy (ibid, pp 433-442), who speak about the “blanket factory” and 
the inadents there 


MR CHAUDHURI’S COMIMHNTS 

Mr Chaudhun started the theory that Darsan Das, who on his evidence 
was also called Gopal Das, was got hold of some time in November, 1934, 
and that corroborative evidence was manufactured after he was secured, m 
order to prop him up, this being the evidence not only of the three witnesses 
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lust mentioned, but also of others, such as Mati I<al Ganguli (on commission) 
(Vol II PP 338-347), who, it is said, was made to introduce the story of a 
cave during X’mas, 1934 (ibid, p 339, 11 24-31) to prepare the ground for 
Darsan Das who had been served with summons on the 20th December, 
1934, but was not put mto the box bll the 9th January following 

A.11 this IS pure imagination Counsel sought to support it by a suggestion, 
equally imaginary, that the plaintiff's original case was that of a single 
rescuing sadhu, his Guru Dharam Das, but that as the latter failed him, 
thus »i itTiingtmg the only direct evidence of the alleged rescue, the number 
was thereafter slyly raised to more than one in order to let m a second sadhu, 
if possible, for the purpose 


EAIH/IKR CA.SR OF A SINGDF RESCUING SADHU 

In the first place, it is wholly wrong to say that Dharam Das had 
failed the plaintiff at all I have had occasion already fully to deal with 
the circumstances under which the plaintiff had him brought down to Dacca, 
and how he was turned away by the agents of the defendants Secondly, 
it IS not a fact that the plaintiff had ever made the case of a single rescuing 
sadhu The only basis for this suggestion seems to be Lindsay’s record of his 
interview with the plaintiff on the 29th May, 1921, when the latter is supposed 
to have told Lindsay “that he recovered his senses in the jungle, in the hills, 
in the presence of one sadhu who has since been his Guru" {Ex Z (358), 
Vol II, p 314, ll 1-3), but as I have also explamed before at some length, 
it IS impossible to attach any importance to Lindsay’s memorandum as 
either a correct or a complete record Fven the rumour referred to in 
Rani Satyabhama’s letter to the Maharajadhiraj of Burdwan spoke of an 
ascetic who had come “with his followers" and taken away the second 
Kumar from the 5ttJon (Ex Z (33), Vol II, p 175, ll 30-31) The defen- 
dants cannot pomt to any evidence that it was given out at Jaidebpur at 
any stage after the plaintiff’s advent that the rescue had been effected by 
only one sadhu That was never the plaintiff’s story, though, significantly 
enough, this was imputed to him in the official “story of the sadhu” (Ex 443, 
Vol II, p 239, U 29-32) Mr Chaudhun referred to paragraph 7 of the 
memorial to the Board of Revenue, Ex J, in which it is stated that the 
plaintiff’s body was picked up from the cremation ground and earned away 
by “some sannyashi" (m the singular), but this is obviously a typographical 
mistake, and m any case cannot indicate a smgle rescuing sadhu, seeing 
that in the very same sentence occurs the statement that when the’ memo- 
nahst “regained consciousness some days after, he found himself lying in 
a hut surrounded by sannyasis" (m the plural) (Vol III, p 93, ll 15-18) 
Further on, m the same paragraph reference is made to “one of the Naga 
sannyasis" and “his new associates" (iJnd, ll 21 and 25-26) The plaintiff’s 
case in the plaint also was definitely that of more than one sadhu (Vol 1, 
p 120, ll 30-32), and this was not challenged m cross-examination 


BRLATRD CALLING OF DARSAN DAS AS A WITNRSS 

Rqudly ffimsy ^e the grounds for Mr Chandhuri’s suggestion about 
Darsan Das having been secured by the plamtiff some time in November, 
1934 Darsan Das m his evidence gives a full account of his movements ever 
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since lie was initiated by bis gum Bawa Hamam Das at the age of 20, which 
would be in the year 1908, seeing that he was 47 at, the time of giving 
evidence iyol 11, p 378, I 18 and p 379, I 5) The account remams wholly 
unshaken in cross-examination He says that after the Biahmachan,— that 
IS how he designated the plamtiff, — ^had left the company of the sadhus at 
Braha Chhatra (m Nepal), the witness met him for the first time “about a 
year ago”, that is to say, in or about the month of January, 1934 (ibid, p 393, 
11 Z7-2&), and there is no reason whatever for not accepting this statement 
The plaintiff asked him then to depose on his behalf (ibid, p 393, I 40), 
but he explains why he did not give his evidence until about a year later 
He went off to Chandranath at the time to attend the Shivaratii fair, and 
from there he proceeded to Brahmangaon 'He then thought he should go 
to his Guru and get his permission before he deposed, and so he did He 
met his Guru at Nankhana Saheb in Bhadra, i e , August, 1934, and did not 
return till about Xmas of that year (ibid, p 349, ll 4-18) he says he 
“arrived at Dacca when the court was dosed’’ (ibid, p 394^ ll 15-16 and 
p 416, ll 19-20) 

Mr Chaudhuri seizes upon this last statement to show that Darsan Das 
must have been givmg false evidence, seemg that he was actually served 
with summons at Dacca on the 20th December, 1934, when the court had not 
yet closed for Christmas vacation {see Ex Z {70), Vol III, p 329 read with 
copy of the summons, App Vol pp 258-259), but it seems to me that the 
witness was not pretending to give the exact date of his arrival at Dacca, 
and there would be no sense in his putting forward the date falsely Darsan 
Das must have returned before the Christmas vacation there is actually a 
petition filed by the plaintiff on the 22nd December, 1934, asking for per- 
mission to examme a few witnesses before closing bis case, and one such 
witness expressly indicated in the schedule appended to the petition is “one 
of the sannyasis who carried the second Kumar from the sasan to the shed 
where he was nursed” {Vol 11, p 297, ll 13-14) 

The fact that Darsan Das, though a material witness, was not produced 
until at a comparatively late stage seems to me only to mdicate that he was 
the genuine man if the plamtiff was minded to put a fictitious rescuing 
sadhu m the box he could have easily done it much earlier He, however, 
preferred to wait till the real man was forthcoming The plaintiff could 
obviously gam nothing by producmg a false witness at a late stage As has 
been shown above, he had already given out his case m his own evidence 
long before, so far of course as he could do from his conscious expenence, 
and that case, be it noted, commg as it did from one who proved himself 
none too clever a witness in the box, Mr Chaudhun with all his skill could 
not shake in the least ' 

As for the supposed corroboration of Darsan Das by other witnesses m 
anticipation, this is said to ‘ have been attempted mainly in respect of two 
particulars, the existence of a cave below the cremation ground and the 
presence of naga sannyasis at Darjeelmg in May, 1909 The suggestion that 
Darsan Das stood in need' of such corroboration seems to me to be ridiculous 
if tlie story he told was not otherwise acceptable, it was not hkely to gain 
m strength or compel conviction merely because one or two other witnesses 
came and spoke about there bemg a cave in the hill-side of Darjeeling or 
to their having seen wandenng sadhus there,— neither of these being after 
all a very improbable fact 

Mr Chaudhuri refers to PW Mah Dal Ganguh as having snpphed tlie 
necessary corroboration regardmg the cave, but all that this witness said 
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was “At that time the place below the cremation ground was hilly, jungly 
and stslinu, that is, covered with stones one upon another There were 
sometimes open spaces in the said rocks and sometimes there were not» 
[Vol 11, p 339, II 18-27) If this was really evidence of cave-hke contrap- 
tions of’ stones, 'which did not actually exist, one does not know why learned 
counsel did not direct any cross-examination to the point 

As for the naga sannyasis, the corroboration is said to have come from 
P W 968, Chandra Singh [Vol 11, p 88, II 5-11 and p 92, I 33— p 93, I 3} 
and P W 983, Santa Bir Smgh {Vol 11, p 259, ll 29-35 and p 262, ll 20-24), 
but PW 967, Ram Sing Subha, already spoke of these sadhus (Vol 11, 
p 68, ll 3-13), and the plaintiff himself had referred to the naga sannyasis 
long before any of these witnesses (Vol 4, p 170, ll 23-25) It does not 
appear that the presence of such sadhus at Darjeeling was senously 
disputed at any stage of the case 

I do not tliitiTr there is really any substance in the pomt raised by 
Mr Chaudhuri regarding the belated calling of Darsan Das as a witness 
the suggestion comes with ill grace from those who put forward a bogus 
Dharam Das (D W 327, Vol 16, pp 51-88) in the box without notice, as 
pointed out by the learned judge (Vol 18, p 406, ll 4-6, see also order 
No 1444, dated 11-2-36, Vol 1, p 109, ll 11-23) 


GENUINENESS OF IDENTITY ADMITTED BY DEFENCE WITNESSES 

There can hardly be any reason to doubt that the plaintiff’s witness 
Darsan Das was the real person he purported to be, and the suggestion 
that he was an impostor recoils with amusing effect on those by whom it is 
made Accordmg to Mr Chaudhuri, he was a sadhu of the name of Gopal 
Das who was well-known m Bengal by that name, but was made to 
personate Darsan Das, one of the supposed rescmng sannyasis named by 
the plaintiff It is cunous, however, that the account which the witness 
gave of himself, his antecedents, his gimi and his fellow-disciples came to 
be “quietly adopted”, as the learned judge says (Fol 18, p 398, ll 9-15), 
by the two persons who were afterwards put up by the defendants to give 
evidence on their behalf as Bawa Dharam Das, chela of Bawa TTamani Das, 
and Bawa Hamam Das, gwu of Bawa Dharam Das (D W 327 and DW 
373, Vol 16, pp 51-88 and pp 381-388 lespecUvely) In other words, it 
was admitted on behalf of the defendants that the witness was, as he 
himself stated, a chela of Hamam Das, his home was in a Punjab village 
m the distnct of Dudhiana, his onginal name was Pakhar Singh, his guru's 
guru s guru was Charan Das, and Dharam Das was his guru-bhat or a 
chela oi the same gum it was only demed he had another name Darsan 
Das given to him by his guru, or that he had been to Darjeeling (see, 
lor lefeiences, Darsan Das, Vol 11, p 378, ll 11-16 and ll 24-25, p 379, 
ll 5S, I 9 and ll 24-28, p 380, ll 18-19, p 395, ll 31-41, p 396, ll 2-3 
and p 411, ll 18-19, Dhaiam Das, Vol 16, p 51, ll 34-35, p 53, ll 18-20, 
p 66, I 18 and p 79, ll 6-7, Hamam Das, Vol 16, p 381, ll 11' and 17, 
p 382, 112-6 and p 384, ll 4-5 and ll 12-13) 

Quite unwittingly, thus, it seems that the defendants through the two 
counterfeit Bawas they produced helped only to confirm the identity of the 
plaintiff s witness, and if the latter says he had been to Darjeehng and 
rescued the plaintiff, it would not be for these two men, impostors as they 
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■were, to contradict his story, as on their own showing they had never 
visited that place 


NOT A TUTORED WITNESS 

If Darsan Das was a tutored -witness, he need not have made his gum 
give him a second name Gopal Das, not at any rate before the Darjeelmg 
episode, seeing that the plaintiff referred to him as Darsan Das In his 
examination-in-chief he said that Gopal Das was a name given to him by 
his' gtmi “some time” after he took the mantra {Vol 11, p 379, ll 25-26), 
which, as pointed out above, he had done in or about the year 1908 {ibid, 
p 378, ll 9 ~and 18 and p 379, I 5) In cross-examination he gave the 
time as “2 or 4 years” after the mantra {ibid, p 395, ll 36-37), but he 
afterwards corrected it in re-examination by saymg that “years” was a shp 
of the tongue for “months” {tbtd, p 418, ll 12-13), which would certainly 
be more m accord with his earlier statement Mr Chaudhuri would, 
however, see in this nothing but a mark of deliberate false evidence, 
forgetting that the- longer period the witness gave in cross-examination 
would have suited the plaintiff’s case better To my mind the mdication 
IS ]ust the opposite of what counsel suggests 

If it was concocted evidence that the man was out to give, equally 
might he have avoided mentioning that he had seen the plaintiff, and the 
plaintiff had asked him to depose, about one year before he actually stepped 
into the box as a witness on his behalf (ibid, p 393, I 27— p 394, I 13) 
Neither need he have volunteered the other story, again, in exarmnation-in- 
chief, that he knew Billoo, had been taken to his house at Jaidebpur to treat 
his father Gobinda Babu for paralysis, had stayed there for a month or a 
month and a half, and that dunng his stay he had been questioned about 
the second Kumar, but given no reply (ibid, p 393, ll 8-17) All this meant 
for him having had to give explanations, but he was quite prepared to face 
the position, showing only a man fortified with the consciousness of truth 
A false witness would not be thus creating unnecessary difficulties for himself 

It IS perhaps worth pointing out that nearly all the comments which 
Mr Chaudhuri is able to make on the evidence of Darsan Das anse out of 
what the witness states m his examination-in-chief, none really out of any 
facts elicited in cross-examination 


CORROBORATION 

Darsan Das’ evidence, as already stated, is corroborated in part by three 
other witnesses who were examined after him, Bejoy Krishna Gupta, Snsh 
Chandra Gupta and Girija Bhusan Roy Mr Chaudhun cavilled at them as 
“chance discoveries” made by the plaintiff’s agents to bolster up the false 
story of the rescuing sadhu, but Girija Bhusan Roy explains the circumstances 
under which he came to be “discovered” [Vol 11, p 441, ll 23-36), and it 
was from him that the clue to the other two witnesses was found 
Mr Chaudhuri, while contending that these witnesses were called definitely 
with the object of lendmg “corroboration’s crafty aid” to Darsan Das, still 
argued that they only helped to locate the “blanket factory” at a site which 
could not but fMsify the evidence given by this man, — supposed corroboration, 
for some inexphcable reason, turning out to be downright contradiction 



360 


BHOWAL CASE 


location of "BLANKET FACTORY” 

This so-caUed "factory”, or 'Korkham, as the plaintiff’s witnesses described 
it, lay in fact to the north of the Kagjhora below the cremation ground, withm 
a*tn^gle formed by the Eagjhora and the Bryngwyn jhora as its two sides 
and the cremation ground as its base, at a pomt marked A* in P W. Kazi 
Samshnddin Ahmed’s IMap of the mnicipal 'S'egetable Garden (Ex 411, 
Book of No o) Darsan Das indicated its position fairly correctly when 

he said that the karkham was about a quarter of a mile downhill from the 
sasan and to the west of it (p 40S, 11 10-11), which would place it within the 
triangle 

Bejoy Krishna Gupta was not asked anything about the site at all, and 
merely said that it was downhill and reached by a narrow zig-zag way 
(Fol 'll, p 424, 11 23-25) 

Snsh Chandra Gupta, the nest witness, also stated that "one got to it 
bv a zigzag road and after crossing a ihora” (Fol 11, p 428, 11 27-28), but 
he located it to the south of Kagjhoia, placmg it on what he called the 
Sedrabong Road (ibid, P 431, 11 30-36), and further said that municipal tax 
had to be paid for it, suggestmg that it was on municipal land (ibid, p 431, 
11 21-22) This was evidently wrong, but the mistake was probably excusable, 
seemg that he did not own the factory himself, but was only a kmsman of 
the owner, one Gostha Behan Roy, maternal unde of Ginja Bhusan Roy (ib.d, 
p 428, 11 20-22), and at any rate it shows that the witness was not giving 
tutored evidence 

Gmja Bhusan Roy defimtdy placed the karkham outside the municipal 
area, and on land bdongmg to the Maharaja of Burdwan, on the left side 
of the path leading to the Sedrabong Electric Power House of the Darjeehng 
Mumcipahty from Cart Road (Tol 11, p 433, 11 27-32) It seems to be 
clear, however, from the descnption the witness gives of the first of two 
alternative routes to the karkham from Judge-Bazar that the site lay to tiie 
north of the Kagjhora (ibid, p. 434, 1 Z2-~p 435, 1 S), and he correctly 
pointed it out as somewhere near A" in Razi Samshuddin Ahmed’s Map 
(si'pra) According to him, to get to the karkhana one had to descend from 
the Cart Road by a chorc-bato mto a zig-zag path winding along further and 
further downhill till it reached the Power House, gomg past the 
karkhana "At the point where one gets into the zigzag road from chorc- 
bata", he said, "were the houses of Gmsh Ghose, Hemendra Babu and two 
or three other bhadralogues, and another, my vmna’s, which we sold” (ib.d, 
p 434, II 3335) Unfortunately, the witness went wrong m showing the 
position of these houses in the map at pomt M (ibid, p 435, 11 6-7), that is 
to say, somewhere withm the tnangle and north of the Kag 3 hora,--vet another 
proof, by the way, that this could not be tutored corroboration Ginsh 
Chandra Ghose himself, examined on behalf of the plamtiff, had stated that 
between his house which was known as "Town End” and the burmng ground, 
lay the Kagjhora [Vol 3, p 479, 11 2630), and it was also admitted on behalf 
of the defendants that this house stood south, and not north, of Kagihora 
(D W 402, Vol 17, p 209, 11 23) 

On a fair readmg of the evidence of these witnesses, there could thus be 
no question, as Mr Chaudhun would suggest, of the rescumg sadhus having 
had to cross an unpassable chasm m carrying the bodv from the cremation 
^ound to the first hut to which they went the onlv jhoia thev crossed was 
the small streamlet which mtersected the foot-track from the oid to the new 
sasa?! And this is m fact just the evidence which Darsan Das himself gave. 
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The defendants led some evidence to show that the Maharaja of Burdwan 
Bad no lands north of the Kagjhora, and he had no tenant of the name of 
Gostha Behan Roy, but this evidence which was given, partly through 
DW 402, Sarada Prosad Bhattacharjee (Vol 17, pp 208-219) and partly 
through D W 412, Suresh Chandra Banerjee (Vol 17, pp 317-318), is far from 
convincing Sarada Prosad Bhattacharjee says that as ]ama mohaiei of the 
Burdwan Raj Estate at Darjeeling, he would receive collections made by the 
jamadars from the tenants, and enter them up m the thokas or personal 
accounts of the tenants, name by name (tbtd, p 214, ll 1-11), but neither 

can he give the year when he became jama moharer {tbid, p 213, ll 42-43), 

nor the names of the tenants m 1909 (ibid, p 215, ll 36-37) The thokas, 
again, are not produced which might show the name of Gostha Behan Roj 
All that the witness remembers is that he entered the Raj service as kharach 
moharei in 1302 B S or 1895, and remained so for 5 or 6 years, after which 
he became jama moharer, continuing to be so for 7 or 8 years, as he once 
says, or for 6 or 7 years, as he says again (ibid, p 208, I 13 and ll 21-23, and 
p 213, ll 43-44) He refers to a survey of the Maharaja’s Town lands by an 
oinm Kshetra Nath Kar, but can give no exact information about it, saying 
that it was made either m 1314 or in 1315 -or 1316 B S (ibid, p 214, ll 11-22) 

The survey was actually made in the year 1905-1906, and by Klshetra Nath 

Shaw, as is shown by a certified copy of the map prepared at the time which 
was afterwards produced by the other witness Suresh Chandra Banerjee The 
witness, however, had not joined the service of the Raj Estate before 1914, 
and was not in a position either to prove the signature of the amm or to say 
if Kagjhora was shown m the map correctly (ibid, p 317, ll 26-28) The 
map was afterwards marked as E« Z(366) subject to objection {Book of Maps, 
No 12), but it IS no more possible to accept this document than to accept the 
statement of Suresh Chandra Banerjee that on the north of Kagjhora and 
below or to the west of Victoria Road, the Maharaja had no land [Vol 17, 
p 317, ll 30-31) 

If it was Mr Chaudhuri’s case that the site of the alleged karkhana was 
on municipal land, and not on land belonging to the Maharaja of Burdwan, 
as was positively aflSirmed by Ginja Bhusan Roy, one does not know why 
learned counsel did not challenge the witness himself to produce the rent 
receipts from his uncle Gostha Behan Roy It was no use trying afterwards 
to produce witnesses like Sarada Prosad Bhattacharjee or Suresh Chandra 
Banerjee without a scrap of document from the Raj Estate to support their 
bare statement 

That Gostha Behan Roy had a kaikhana for the makmg of blankets and 
medicines near about the place, was in a manner admitted by the defendants, 
only that they were disputing the precise location of the site Thus, the 
question was put to their witness Sarada Prosad Bhattacharjee in examination- 
m-chief in this form “Was he (Gostha Behan Roy) tenant on any land of 
the Burdwan Raj below the Victona Road in which he used to make blankets 
or medicines?" (Vol 17, p 209, ll 11-12) In cross-exammation, again, he 
was asked “Have you been to the place or karkhana where his medicines 
were made ?’’ The answer was simply, “No", not that Gostha Behan Roy had 
no such factory (ibid, p 216, ll 5-7) 

RIGHT CONCLUSION BY JUDGE 

I have no doubt whatever that the learned judge came to a nght conclu- 
sion regarding the “blanket factory'", and regarding the evidence of Darsan 
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Das and the corroborating witnesses Quite candidly, lie referred to a 
certain "obscurity” in the evidence {Vol 18, p 379, I 31 and p 398, I 6), 
but obviously this was due only to the difficulty of accurate description of 
the topography of the place, for, as Gifi]a Bhusan Roy very truly observes, 
"one cannot describe, unless one goes there” (Vol 11, p 439, ll 33-34) I 
cannot help the remark that Mr Chaudhuri might well have spared the 
learned judge his thoughtless flmg that this was only a disingenuous device 
on his part to get nd of a real difficulty in the evidence in order to come 
to a finding m the plaintiff’s favour at all costs 

Having held a local inspection ourselves at the joint request of the 
parties, I find myself in a position to state that if the learned trial judge 
had similarly inspected the place himself, as in fact he had been invited to 
do by the defendants by their petition of the 20th May, 1936 (Vol 17, p 426), 
he would have had no occasion to speak of any "obscunty”, "extreme” or 
otherwise He, however, declmed to make such an inspection on the 'ground 
that it was nobody’s case that the hut mentioned by the plaintiff’s witnesses 
still stood on the same site (Order No 1571 dated 20-5-36, Vol 1, pp 116~ 
117) all the same, there can be no doubt that a view of the locality would 
have materially assisted towards a clearer appreciation of the evidence given 
by the witnesses 

It IS not necessary to deal with the question of rescue any > further 
suffice it to say that in my view the evidence need not rest on identity at 
all, but stands on its own merits, not only helping fully to estabhsh the 
story of rescue itself, but advancing the plaintiff’s case of identity as well 
to a matenal extent 

The learned judge really gave the evidence very much less than its. 
full effect 


SUMMARY OF FINDINGS ON DARJREDING CHAPTER 

I have now exhausted my review of the mam topics of the Darjeeling 
chapter, making an independent exanunation of the entire evidence, oral 
and documentary, with due regard to the criticisms advanced by 
Mr Chaudhuri, and it is my defimte conclusion that the plaintiff succeeds 
on all material points I hold without hesitation that the second Kumar 
did not die at Darjeeling, and that his body was not cremated I hold 
further,— and in so doing, I recognise I go beyond the trial court,— that he 
was the person who was rescued by Darsan Das and Ins companions from 
the cremation ground of Darjeeling 


FROM DARJEEDING TO BUCKDAND BUND 


“T1 


In lie view I take m order to estabhsh the plamtiff’s identity as the 
second Kumar, it should be suffiaent for him to show that the man who 
was rested at the Darjeelmg sasan in 1909 was the sadhu who turned up at 
Bu^land Bund about 12 years later, and any enquiry as to what was the 
state of his mind during the mtervening period, or whether he had ,any 
sufficient excuse for not returning earher, would be wholly immaterial 
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Darsan Das and the plaintiff himself are the only two persons who give 
an account of this period, and if this is accepted, there can be no doubt that 
it carnes the identity of the individual whose life-story they descnbe in 
one unbroken line through all these years 

The story is one of wandenng from place to place, from shrine to shnne^ 
in the company of the sadhus, and not only is there no inherent improba- 
bility m it, but so far as one can see, there is practically no challenge in 
cross-exammation of the long and extensive itinerary which both witnesses 
recount in such detail 

The learned judge takes the view that from Darjeeling to Buckland 
Bund the enquiry is not to estabhsh identity, but to see if anythmg 
excludes it, the identity bemg established by olier facts (Vol 18, p 402, 

11 24-26) Mr Chaudhuri maintains on the other hand that m arriving at a 
finding on the question of identity itself this part of the enquiry cannot 
possibly be excluded The enquiry which either of them has in view,how- 
ever, seems to be not so much as to the same man wandering about for 

12 years from Darjeeling to Dacca as one about the abnormal state of mind 
which this person is supposed to have lapsed into during this period — an all 
but complete obliteration of all consciousness of his identity and of all 
memory of his past 


ADLEGRD "DOSS OF MEMORY” ITS BEARING 
ON THE QUESTION OF IDENTITY 

Mr Chaudhuri makes the point that the plamtiff cannot be believed to 
be the second Kumar unless 'he can explain why he did not return home 
for so many years, and that as he has no other explanation to ofier than 
this alleged loss of memory, it must necessarily be one of the vital facts 
m his case which he has to prove before he can establish his identity If 
this fails, so It IS argued, his claim to be the second Kumar must also fail, 
for It would mean that knowing himself to be the Kumar, he was still 
roammg about for 12 years in the company of naga sannjasis and virtually 
as one of them, — quite an impossible situation according to learned counsel. 
The attack on the learned judge accordingly is that he has treated the 
question of loss of memory from a perverted standpomt, and the suggestion 
IS that he has deliberately done so m view of the difiBculties mherent in 
what he himself recognizes as the all "very absurd” story of the plaintiff 
{Vol 18, p 399, I 29) 

According to my view of the case, as I have explained above, irrespective 
of any question of loss of memory, the plamtiff’s hsitory of this period of 
life— from 1909 to 1921 — ^is not essential so much for coming to a finding 
on identity, but really helps to furnish almost conclusive, evidence of identity 
For once it is estabhshed, as I hold it has been, that the second Kumar 
was the man rescued by the sadhus at Darjeelmg, if it is further shown 
that he was the person who then went about wandenng with them, and 
eventually emerged after a lapse of about 12 years at Buckland Bund, it 
must follow almost with mathematical certamty, to borrow a phrase of the 
learned judge, that the plamtiff was the second Kumar, there bemg no- 
dispute toat the Buckland Bund sadhu was the plaintiff From this point 
of view, the only sigmficance of the story of loss of memory would be 
Whether or not this was so improbable, because seemingly so "very absurd”, 
as to discredit the whole of the plaintiff’s account 
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NOT A PSYCHOLOGICAI/ "IMPOSSIBIIvITY” 

As to this, the simple and sufficing answer would be,— as the learned 
judge pomts out, and as Mr Diaudhnri himself frankly conceded at_one 

stage in his opemng, though he tried to go back upon it in his reply, ^that 

the loss of memory alleged by the plamtiff, however rare and exceptional a 
phenomenon it might have been, was after all not a psychological or psycho- 
physical "impossibihty”, and the bnly question would be whether or not 
this did occur as 'a fact, — ^not that the plaintffi would be bound to prove it 
for the success of his case, but only to see whether there was anythmg in 
it which might be supposed to falsify his story 

I consider a discussion of the expert evidence on the subject futile and 
unnecessary admittedly, abnormal psychology has not yet advanced to the 
precision of an exact science to such an extent that one may dogmatise about 
it with certainty, and merely because the expenences of the plaintiff as 
revealed by himself or by Darsan Das cannot be fitted mto one of the known 
or recorded types referred to by the experts or in standard treatises, it does 
not m my opinion follow that the plamtiff’s story must be * summarily 
discarded as somethmg which could not possibly have happened 


ONDY QUESTION, IF THIS WAS A FACT 

Looking at the matter from Mr Chaudhuri’s pomt of view, we may 
gamine whether loss of memory has or has not been established as a fact 
His first complamt is that the plaintiff has failed to give any credible 
explanation for his alleged mental condition, but this, as I apprehend it, 
can at best be only a matter of speculation or theorising, and speakmg for 
myself, I am not prepared to discount such a fact merely because no definite 
reasons can be given to account for it 

Mr Chau^un’s next point which he elaborates at great length is that 

It Lo« the vanous conflicting and inconsisteS versions 

^ven of It Loss of memory, he says, is an after-thought on the nart of 
the plaintiff to account for his non-retam, his first veXn being that he 
was prerented by physical aid moral rostiamt from loamhg the aL^s .» 

as ®od L iS' «*pIahatiOT 

.hveated latl m. last ^^^^d^t'^^TSerre^S 


PLAINTIFF’S ACCOUNT NOT TO BE SUBJECTED 

SCRUTINY 


TO METICULOUS 


Darsan Das’ acSt wh^JSr ^ertTlv aside 

all have emanated from the nlamtiff him-ie?/* 

^periences of an abnormal period of Ss mentef'hfrte” 

describing only as much or as little so i, j obviously be 

hs retarl to I 3 2 It 

the mronmatanoea of the ease that -“sS t '^Su^rg^^eT^rSy 
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consistent, connected or coherent account of all that he had passed through 
if he is to be beheved, ’ he must have undergone nothing short of a 
revolutionary transformation in his mental make-up which he did not 
recover till many years after, and the surprise is that he is able to say as 
much as he really does, not that he cannot say more, or say it with” the 
art and finish of a tutored liar It would baffle even a normally constituted 
person to recall with precision the state of his mind during, say, a temporary 
fit of delirium how much more difficult would it naturally be for a man 
whose mind had been literally turned upside down to say years afterwards 
how exactly he had felt or reacted to his surroundmgs at any particular 
stage of his abnormal life! 

Mr Chaudhuri refers to a number of witnesses to whom the plaintiff 
is supposed to have said that he had often wanted to come back, but that 
the sadhus would not allow him to do so , 

Kamal Kamini Devi (on commission), — Vol 1, p 224, ll 1-9 and 
p 225, ll 7-10 

Satya Dhenu Ghosal (on commission), — Vol 4, p 7, ll 24-26 
Ganga Prosad Choudhury, P W 517,— Vol 6, p 358, ll 38-41 
C R Mitter, DW 26,— Vol 12, p 503, ll 27-28 
Ordhendra Coomar Gangoly, D W 291, — Vol 15, p 384, U 11-12 


PLAINTIFF’S OWN VERSION OF HIS LIFE DURING THIS PERIOD 

The plaintiff’s story as given in his own evidence has been set out by the 
learned judge m his judgment (Vol 18, p 398, I 26— p 399, I 28) Up to 
Asighat, it appears his memory was practically an utter blank [Vol 4, p 101, 

I 36— p 102,^ I 3) this covered a period of about a year [ihid, p 102, 

II 5-6) He had "no consciousness at all — ^no knowledge”, as he says in 

cross-examination (tbtd, p 159, ll 27-28) From Asighat he went to 
Amamath, a famous Hindu shnne in Kashmir, in about four years or so 
[tbid, p 102, ll 14-15), and here took place an important incident m his 
life, for he was given a mantra by Dharam Das, and became his chela [ibtd, 
p 102, ll 17-20) From now onwards the sannyasis began to call him 
Brahmachari [tbtd, p 102, ll 20-21), and it was after this mantra that for 
the first time he had an "idea” how he had come to be among these people 
— an idea that he had been found in a wet condition at Darjeelmg sasan 
(ibid, p 102, ll 21-28) He could not, however, recall who he was or where 
he had his home (ibid, p 102, I 29) As he puts it m cross-examination 
"I had ordinary knowledge of things after Asighat — only I did not know 
my home and people ” (tbid, p 159, marginal note, added when the 
evidence was interpreted to tlie witness) “After the Guru’s mantras, my 
knowledge slightly returned I had no idea of what the world 

was till the mantra" (ibid, p 159, ll 29-30 and 32-33) After this he used 
to think sometimes in his mind where his relations were, and he would tell 
this to his Guru “We would talk about my going back to my home and 
relations Guru said — T shall send you home when the proper time comes ‘ " 
(ibid, p 102, ll 30-36) He understood that the guru would then let him 
go back home, and understood further that if he could there rise victonous 
over his environment of temptation, or conquer vtaya, as he put it, — maya 
meaning fondness for or attachment to the thmgs of the world, — and after- 
wards returned to his guru, the latter would then mitiate him into the vow 
of sannyas (ibid, p 102, I 37— p 103, I, 3) The "proper time" armed, 
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as he explains later, when at Braha Chhatra it flashed upon him for the first 
-fame that his home was at Dacca “Go, yonr time has come”, said the 
gum, "go back home” And then he parted company with his gum and 
the other sadhns, amvmg at Dacca after a year’s wandermg through vanous 
places (i6id, p 103, U 16-22) His gum id not know whether he was a 
Raja’s son, or a Bei;galee, or an 3 -tlimg about lus home or Ins property, if 
he had known, he would hare sent him home {ibid, p 160, 11 8-11). 


DARSAN DAS’ ACCOUKT 


Substantially to the same effect is the evidence of Darsan Das, who 
also speaks of the givmg of mantra at Amamath (Fol 11, p 388, U 25-28), 
and of the mcident at Braha Chhatra, givmg in fact a much fuller account 
of the latter (ibid, p 389, I 37 — p 390, 1 22) “At Braha Chhatra”, he says 
in cross-examination, “the BrahmacJtan said he recollected his home was 
at Dacca Before that none of us — ^none of the four— knew that his home 
was at Dacca Nor that he was a Raja’s son or Bengalee Raja’s son or 
if he belonged to Bhowal or where he had come from or who he was, or 
his name or any particular” (ibid, p 407, 11 31-35) As the witness puts it 
later, "he had not attamed ptiuia jnan (full consaousness) m the sense of 
knowledge of home and of one’s people and affairs until he left us ht 
Braha Chhatra” (ibid, p 413, 11 29-31) 


"To Court— Then there was puma jimii, we thought, as he mentioned 
his home We thought he had come to his chattanya 
(awakemng) 


"As he was mentionmg his distnct, Dharam Das thought his 
pinna jnan had returned, and therrfore, permitted him to go” 
(Ibid, p 413, 11 32-36) 


As I read the evidence of these two witnesses, it means that the plamtiff 
felt vague longings for his home and his people from after Amamatt, but 
without ^owmg where it was or who they were, and he naturaUv pref^ed 

L arrived Tvheii tiie gum 

S back The "proper time” came onlv when his ^ 

obvious there coulfS 

1 gO’ “Either he nor his gum 

knowing the place he was to direct himself to 


SUPPOSED INCONSISTENCI8S K TORSION'S OF OTHER TOOTSSBS 

It IS just possible that this simple fact miiriif i, ^ ^ 

those to whom the plamtiff had spoken aboutT^s ff Te 
by the sadhus from commg back home Sou-L ^ prevented 

to do so, and this may%ccoun7“i 

Mr Chaudhun has been so astute to discov7,n 7 inconsistency which 
witnesses If counsel was going to relv on ^rid^ce of the plaintiff’s 

as establishing a contradiction, onelils tf see 

questioned about them some of the witnesL kV plamtiff was not 

Satya Dhenu Ghosal had m fact ^en ^mmed bef^^^ 

Accordmg to Kamal Kammi Devi the •» t 

b.™ told Re, « the “t la 
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''confined”, not relaxing their vigilance even when he had to go out for 

accessary purposes (Vol 1, p 225, ll 7-10), but at the same time she did 

aot know if the plaintiff had given out any particulars to the sannyasis about 
his identity (tbtd, p 224, I 30) As for Satya Dhenu Ghosal, he said quite 
plainly that what he understood from the plamtiff was ‘‘that he (plamtiff) 
wanted to come back, but his guru said that tt was iwt the proper time" 
[Vol 4, p 7 , ll 27-30) It will be seen that Kamal Kamini Devi’s statement 
about the sannyasis mounting guard over him even when he went to answer 
calls of nature, was put to this witness, though it was not put to the plamtiff, 
and the answer was ‘‘No, I have not heard that” [tbtd, p 8, ll 1-4) 
Ganga Prosad Chowdhnry’s statement merely is that on his f askmg the 
plaintiff why he had not come home so long, the latter said ‘‘My guru 
had forbidden me to come” the witness did not ask why the guru had 

done so, or any further particular (Pol 6 , p, 358, ll 38-42) This is not 

only not inconsistent with, but fully supports the plamtiff’s version The 
two defence witnesses on whom Mr Chaudhuri rehes also prove nothing to 
the contrary 

Mr Chaudhuri refers to the evidence of yet another witness, P W 167, 
Hemendra Kishore Acharyya Choudhnry, which he says gives a still different 
version, namely, that the plaintiff did not return home as he preferred the 
life of an ascetic, but the witness clearly states that the plamtiff was saying, 
"he had lost all memory of home and his people” The further statement 
that the plamtiff said he was ‘‘hving with sannyasis and liked that sort of 
life without a thought of home”, even if it correctly represents what the 
plamtiff IS supposed to have told the witness, does not really suggest a new 
reason for his non-return [Vol 5, p 279, ll 20-23) 

It is significant that out of the witnesses who have given evidence on the 
subject, Mr Chaudhim is able to pick out only these few to support his 
theory, and that, even so, he can do no more than rely on statements which 
are after all not of an uneqmvocal character As against these, there is quite 
a respectable body of evidence on the plaintiff’s side from men of undoubted 
credit, showmg clearly that the reason why the plamtiff stated he did not 
return was that he had lost all memory as to his home or as to his own 
identity Suffice it only to give a few references to such evidence — 

P W 437, Hemendra Lai Das [in cross-examination) 

‘‘I asked bun where he was during his 12 years’ absence or why he 
had not come home before He said he had no recollection as 

to who he was or where his home was He said that directly he 
remembered that Dacca was his home, he set out for Dacca I did 
not ask when he remembered that 

Q — Did you reahse that he started for Dacca when he remembered that 
his home was at Dacca and that he was Kumar of Bhowal? 

A —He only said he started directly he remembered that his home was 
near Dacca 

2 — ^Did he say that sannyasis would surround him and would not allow 
him to come? 

A —No ” [Vol 7, p 35, ll 15-2$) 

P IP 472, Abdiil Manrnn [in exammation-in-cliief) 

‘‘During my conversation with him at interviews subsequent to the 
first, I asked the plaintiff about where he was during the 12 jears 
of absence 
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Q— What did he say? 

A —He said he was at various places mentioning shrines 
I asked him why he had not come so long 


Q —What did he say ? 

A — ^He said he had no memorv of who and what he was and where his 
home was ” (Vol 1, p 179, ll 22-29) 

There was no cross-examination on the point 


P W 952, Momtohon Bhattadmijee (ui examuiatwii-tn-ditef) 


"During this visit I asked the plaintiff where he was during his- 
absence He said he was roaming with sadhus* and sannyasis in hills, 
jungles and shrines I did not ask winch hills and so forth, minutely 

I asked him why he had not come back so long He said he could 
not remember thmgs I did not ask when his memory revived ” 

(70/ 10, p 463, n 10-14) 

Here, again, tliere was no cross-examination 
P 17 977, Satinath Bmc'ijce alias Sagat 

"I asked the plamtiff where he was during his 12 years’ absence He 
answered my questions I asked him why he had not come back 
before He said, I had no memory of anj'thing” (7o/ 11, p 197, 

II 13-15~m exaimiiaiton-tn-ditef) 

"I do not remember when I first asked why he had not come back 
earlier I did not know from any other source until he told me why 
he had not come back so long I did not hear anybody ask him 
till the meeting day why he had not come so long" (tbtd, p 205, 
U 9-12—111 cioss-exmnnatioii) 

One witness had been vexamined before the plaintiff. P W 5 Suresh 
Chandra Mukherjee, who said ’ 


At tins meeting I had conversation with him This was about where 
and how he had lived so long He said he wandered about in hilk 
and mountains and jungles, and Kashmir and Jalamukhi and 
Pashupatinath in Nepal and such places I did not ask him that day 
why he had not returned so long" [Vol 4, p 57, U 34 ^ 8 ) 

"I asked Tf your desire for Raj continued, why did not you come 
before? He said he had lost memory of who he was and where 
^s house was and he vaguely recollected having a home somewhere 
He asked his guru about his home and the guru would say T 
shall let you know in the fulness of time’ He, the guru, had only 
said, he, the plaintiff, was a Bengalee” [tbtd, p 58, ll 1-6) 

ll maintained his story in cross-examination (ibid, p 67, 


I hold that the plaintiff’s evidence as to loss of 
unshaken 


memory stands wholly 


JHADKI INCTOENT 
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identity This witness says that about 20 or 22 jears ago, i e , in 1912 or 1914 
(for he was giving evidence in 1934), he had met the plaintiff at a place called 
Jhalki near Mussoon, seated among a number of sadhns, and that he 
recognised him there as the second Kurar of Bhowal He spoke to him 
he said, “Why are j^ou here ?” “Go home “ The plaintiff is said to have 
replied in Bhowali tongue “Guru knows ” The witness then asked him 
when he would go back home The reply was “I cannot say” [Vol 8, 
p 211, II 18-36) In cross-examination the witness states that he told the 
sannyasis that the plaintiff was the second Kumar, a Raja’s son, and that 
his home was at Jaidebpur (ibid, p 215, ll 36-40) Addressing them he also 
said “Send him home He will be a Raja” (ibid, p 216, I 4) The 
supposed reply of the sannyasis is given in re-examination 

“His is the usual lot of a Raja’s son Look at Ram Chandra, Nal Raja 
and Maharaja Judhisthir When his sam (evil star, lit Saturn) will 
pass off, he will go of himself Why should we bother?” (ibid, 
p 218, ll 6-9) 

Whether the sadhus did or did not say this, it was still not an unlikely 
answer for such people to have given 

I must say I am not particularly struck with the evidence of this witness 
who IS in fact not referred to by the learned judge at all in connection with 
this part of the case The witness was purporting to speak of an incident 
which had happened many years ago, and which had apparently not made 
any great impression on him, considering his subsequent conduct in not 
reporting the matter forthwith to the Raj family, as one should expect him 
to have done, if, as he says, he knew that they had been makmg enquiries 
to trace the whereabouts of the second Kumar Supposing he had met the 
second Kumar at Jhalki in the company of sadhus at or about the time he 
mentions, I should still hesitate to accept his recollection so many years later 
of the conversation which he is said to have had with these persons His 
evidence as it stands need not, however, militate against loss of memory on 
the part of the plaintiff, and in so far as the sadhus are concerned, it shows 
no more than that they were told about the identity of the plaintiff But 
whether the sadhus accepted the statement of the witness or not would be 
another matter Darsan Das, as already stated, says in fact that liefore 
Braha Chhatra they did not know if the BiahmacHan was a Raja’s son, or 
belonged to Bhowal (Vol 11, p 407, ll 31-35) In any case, there is his 
further statement that even if anybody had told them all about the 
Brahmachan, they would still not have let him go unless they had the 
particulars from the man himself (ibid, p 419, ll 22-35) 


ALI/EGRD INCONSISTENCY WITH MEMORIAL VERSION 

Another way in which Mr Chaudhnn seeks to discredit the story of loss 
of memory is by showing a discrepancy between the plaintiff’s evidence and 
the version he gives in his memorial to the Board of Revenue Paragraphs 7 
and 8 of the memorial (E'c J, Vol III, p 93), as worded, do not certainly 
suggest that he was unaware of his identity throughout the whole penod of 
his wanderings with ,the sadhus It is no doubt stated in paragraph 7 that 
as a result of what is described as a “crisis” in his life, he suffered from “a 
complete forgetfulness of everythmg connected with the previous years of 
his life”, but he is said to have suffered from it only “for some time”, which, 
read with the sentence which follows immediately after— that “gradually he 
24 
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regained liis senses and found himself as one of the ncigct sannyasi '!", — ^seems 
to imply that this state of “complete forgetfulness” continued .only dunng 
the period he lay unconscious after his body was “picked up from the 
cremation ground" It is stated further that on regaining his “senses”, from 
then onwards he led the life of a sonny asi^ the same as that of his “new 
associates”, “immersed m their atmosphere for nearly twelve years”, ex- 
pressing himself through their language and garbed also in their manner, 
all of which, again, conveys the idea that this was a conscious life he was 
living, with full knowledge of who or what he was There is no suggestion 
anywhere that it was at Braha Clihatra that he had his first revival of memory, 
and that to the limited extent of realising simply that his home was at 
Dacca 

Paragraph 8 then states that after he had travelled all over India for 
12 years, his guru advised him to re-visit his native place according to the 
“custom” of the sannyasis, but it is added that his guru enjoined him neither 
to reveal his identity nor to return to his family, and that on his part he 
had no mind to disobey the injunction This, again, is far from being an 
indication that he had lost all sense of his identity nor is there any hint 
that he was permitted to come back on his recollecting that his home was 
at Dacca on the other hand, reference is made to a “custom” of the 
sannyasis to account for his return to his native place, though in his evidence 
he stated as follows 

“After I took mantra I did not hear how long I was to remain a chela 
Nobody told me then, it was to be 12 years, and then there lyas to 
be a visit home, and then if I could get rid of maya (attachment), I 
would be initiated Nobody told me that at any time before I came 
to Dacca” (Vol 4, p 159, I 3i—p 160, I 2) 

It can hardly admit of dispute that the memorial version, taken broadly, 
does not correspond in all particulars with the case made at the trial, though 
no doubt it may be possible, by a forced construction, to say that “regaining 
his senses” in paragraph 7 means only recovery of consciousness, and not 
recovery from the state of “complete forgetfulness”, and though paragraph 9, 
again, expressly states that it was from Buckland Bund onwards that 
“memories of the past life began to quicken within him and an impulse to 
go back once more to his family grew” The implication is m fact unmis- 
takeable that accordmg to the memorial the plaintiff had not wholly lost 
consciousness of his identity, his categoncal statement being that he had 
been enjoined by his guru to conceal it, and he himself was by a conscious 
effort minded to do so 


HOW FAR IT AFFECTS PLAINTIFF’S CASE OF LOSS OF MEMORY 

All the same, however, I still think that it would not be quite fair to 
attach an exaggerated importance to the memonal as Mr Chaudhuri seeks 
to do The plaintiff obviously cannot disavow responsibility for this docu- 
ment It had ibeen read out to him before he signed it, and he says he would 
not have signed it, if he thought there had been a mis take {Vol 4, p 161, 
ll 12-13 and 14-15) At the same time, there need be no reason to disbelieve 
him when he states "I can’t say what they (meaning his lawyers) wrote 
in my memorial to the Board” (ibid, p 161, I 12) The plaintiff was ilhterate, 
and would not understand a word of the language in which the memonal 
had been drawn up he had left it to his lawyers, and naturally, would 
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not be too' censorious of what they had produced The lawyers must no 
doubt have acted on his instructions he himself says that he had told his 
case to Mr Dwarka Nath Chakravarty and his pleader Amar Bose (ibid, p 161, 
ll 11-12), but the instructions could not have been full or detailed, so far 
as this part of his life was concerned If the plaintiff is to be beheved, 
it was only in court that he for the first time revealed his hfe-history (ibid, 
p 135, I 30) For the purpose of the memonal it was not m fact necessary 
to go into a detailed account of his life with the sannyasis One cannot, 
again, rule out the possibility of the draftsman misunderstanding the 
instructions given by the plaintfif 

In judging the case made m the memonal, it would m my opimon not 
be right to lose sight of the purpose for which it had been prepared it 
was certainly not intended to be a statement of claim at all, nor was it 
concerned to give any explanation for the delay in the plaintiff’s return 
The object was merely to induce the Board of Revenue to cancel the 
"impostor notice”, and hold an enquiry into the plaintiff’s identity m his 
presence, and rightly or wrongly, as the memonal itself will show, for this 
purpose reliance was placed more on the facts and events which transpired 
since his advent at Buckland Bund as well as those of his "pre-sannyasi 
days”, rather than on the story of his life durmg the intervening penod 

In my view, therefore, the want of strict conformity of the evidence 
to the memorial cannot be held in any way to affect the plaintiff’s case 
regarding loss of memory, there having been in fact no occasion for making 
a case on the point m the memorial 

Apart from relying on paragraphs 7 and 8 of the memorial, Mr Chaudhuri 
calls attention also to the depositions of Joges Chandra Roy and Rabmdra 
Nath Sanya! m the Defamation case, extracts of which are annexed to the 
document {Vol III, pp 117-118) both these witnesses say that they saw 
and recognised the second Kumar at the Darjeelmg Railway Station as he 
was leaving by train a few days after his alleged rescue, and that when they 
were about to accost him, he turned away his face from them, as if in. 
annoyance, which, it is said, clearly goes to show that he could not have lost 
consciousness of his identity The plaintiff was questioned about this in 
cross-examination, and his answer was that he did not know and had no 
idea that he had so behaved at the time as if he had been anxious to avoid 
recogmtion {Vol 4, p 163, I 35— p 164, I 3), an answer which is quite 
consistent with the case made by him 

As regards the statements of these two witnesses, it is to be observed, m 
the first place, that they did no more than give their own impression, and I 
do not thmk that their evidence as to how the plaintiff had behaved on the 
occasion can estabhsh that this was a conscious act on his part Secondly, 
it would be wrong to suppose that in annexing these depositions to his 
memorial, the plamtiff in any way accepted or adopted their evidence as part 
of his case one does not really see how the statements can be used as 
evidence against him at all The plamtiff was undoubtedly a more competent 
witness in the matter 


OVERCOMING OF "MAYA" 

A point on which Mr Chaudhun laid some stress was that if the plaintiff 
had completely lost the sense of his own identity and only remembered 
vaguely that his home was at Dacca, he could not have been sent back by 
his guru to overcome maya, which implies, as he put it, knowledge of himself 
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m mental association -with his former environments Learned counsel was 
apparently under a misapprehension For one thing, there is not only 'nothing 
to show that when the plaintiff mentioned Dacca as his home to his guru, 
the guru might not have supposed this to be a full revival of memory, — ^not 
merely of the memory of his home, but also of his own identity— but on the 
other hand, there is the evidence of Darsan Das, who, in reply to a question 
from the court, said quite definitely tliat the sadhus took this to be a sign of 
puma jnan “Then there was puma jnan (full sense) we thought, as he 
mentioned his home (wrongly pnnted as name) As he was mentioning 

his district, Dharam Das thought his puma jnan had returned and therefore 
permitted him to go home” (Vol 11, p 413, ll 32-36) 

Then, again, it is I think a misreading of the plaintiff’s evidence to 
suppose that he believed he had been sent home by his guru foi the avowed 
purpose of overcoming maya, in other words, that he might submit himself 
to this final test in order to qualify for initiation as a full sannyasi Nowhere 
has the plaintiff said so, though no doubt he says both m Ins evidence and 
in his memorial that his guru had forbidden him to reveal Ins identitv 
(Vol 4, 103, I 40, and Vol III, p 93, ll 30-31) According to his evidence 
he would be talking with his guru after Amamath about Ins going back to 
his home and relations, and the guru offered to send him home when the 
“proper time” came (Vol 4, p 102, ll 34-36) When the time did arrive 
and he was permitted to go, there was, however, no direction by the guru 
that on going back home he should put himself to the maya test, and then 
return In cross-examination the plaintiff in fact clearly stated that nobody 
had told him at any time before he came to Dacca that if he could get iid 
of maya, he would be initiated (ibid, p 160, ll 1-2) Tins is what he under- 
stood himself, not his guru’s behest (ibtd, p 102, I 37— -p 103, I 3) 

As Darsan Das, giving a fuller account of tlie mcident, says, when at 
Braha Chhatra the Brahmacltairi had his first flash of memory about Dacca, and 
he mentioned it to Ins guru, the guru simply enquired if he wanted to go 
home, and not stay with them (Vol 11, p 390, ll 14-15) The Biahmachart 
asked if he could come back again, and to that tlie guru replied, “You may 
come back if your people permit you, but if they receive you and keep jou 
with affection, you need not" (ibid, p 390, ll 18-20) There was no cross- 
examination of the witness on the point, and this evidence is quite in accord 
with tliat of the plaintiff himself, lending no support whatever to the theory 
that the overcoming of maya was the object of the plaintiff’s return to liis 
native place 


REVIVAL OF “OLD MEMORIES” AT BUCKLAND BUND 


It was at Buckland Bund, as people passing him went on saymg, “He 
is the Bhowal Kumar”, that the plamtiff recollected that he was the second 
Kumar of ^owal (Vol 4, p 160, ll 29^1) his "old memories” retnmed- 
about his home and his relations (ibid, p 160. ll 35-36) Mr Chaudhun 
asked him if he thought then of breaking the maya, and his answer was in 
the negative (ibid, p 160, ll 32-34) 


Counsel put him a further question 

“O —Then when you went to Jaidebpur you had 
only wanted to break the mayaV 
to which he replied 


remembered all, and i 


"A —Yes That was guru’s orders” (ibid, p 161, ll 3 ^) 
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Counsel led him to this answer, but what the plamtiff meant was only his 
■guru’s injunction not to disclose his identity, an injunction which I do not 
Hiitilf would necessanly call up in imagmation a picture of himself m 
association with his friends and relations and the environments of his former 
life Such a picture rose to his mind for the first time in the real when he 
found himself back amidst his own people, and it was then that he felt the 
lure of family hfe beginning to grow on him, and realised too that he would 
have to nse above it, if he meant to return to his guru, as obviously he 
wanted to do 


CASE IN PI^AINT 

In a hyper-cntical spirit Mr Chaudhun refers also to the plamt {Vol 1, 
pp 119 et seq) to point out a supposed contradictory case made therein 
regarding loss of memory the plaintifi, it is said, only pleads a partial loss 
of memory as the result of poisonmg (thtd, p 120, ll 32-34), makes no 
mention of the guru’s behest to go back, and suggests a mere chance return 
to Dacca "in the course of his wandenngs’’ [ibtd, p 121, 11 9-10), while 
•expressl} averrmg an “indifference to the world’’ due to wandenng with 
the sadhus (tbid, p 120, ll 35-37) 

The cnbcism hardly calls for serious notice The plamt does not profess 
and IS certamly not expected to set out details, but gives the case only m 
broad outline, and this was agam a document which his lawyers drew for 
him [Vol 4, p 161, ll 15-18), but on a fair readmg of it, there does not 
appear to be anything pleaded which is mconsistent with the evidence 

To say that his memory was "almost effaced’’ dunng the penod he 
was hvmg with the sadhus does not only not involve any contradicbon, but 
■seems on the other hand to be just a correct representabon of the facts as 
brought out at the tnal, as this would allow for the glimmennp of memory 
he had after Amamath and then for the fuller flash at Braha Chhatra The 
statement that the loss of memory was due to the admimstrafaon of poison 
was only the plaintiff’s own explanataon for it, the alleged poisonmg bemg 
stated as a fact, true, not to his “knowledge”, but to his "behef and 
mformation” {Vol 1, p 125, ll 25-31) As he stated m cross-exammation, 
•he was not in a position to say that anybody had tned to kill him by poison, 
•as he did not know (Vol 4, p 161, ll 25-26) As for the guru’s behest to 
return, there was no such behest and there would be no occasion for men- 
tioning it in the plamt Then, it is a mis-reading of paragraph 4 of the plaint 
•to say that the plamtiff’s arrival at Dacca was accidental he was not seekmg 
to explain the circumstances which brought him to Dacca, and the words 
■used “in the course of his ■wanderings” would not certainly be inconsistent 
vith his actual case Regardmg the alleged mdifference to the world, this 
■again was a post facto descnption of himself during his wandenngs, and did 
neither purport to be an explanabon for his non-return, nor suggest that he 
Was conscious of the world all these years In cross-examination he said m 
fact “I had no idea of what the world was bll the mantra If I did not 
know the sansar (world), I could not be sansai-bttrishna (averse to the world 
and worldly attracbons)” (ibid, p 159, ll 32-34) 

CONCDUSION 

As I have said before, if, as Mr Chaudhun suggests, loss of memory was 
’necessary for explaining the delay m returning home, I see no reason why 
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tlie plamtxff or bis advisers should have deliberately made a change of case 
in regard to this On a consideration of the evidence, I have no hesitation 
m saymg that Mr Chaudhun’s attempt to assail the plaintiff’s story utterly 
fails I^oss of memory has in my opinion been established as a, fact, and 
I hold that It was neither an after-thought, nor a device to explain something 
which the plaintiff did not otherwise find it possible to account for I fully 
accept the evidence of the plaintifi and of Darsan Das on the subject 


IDENTITY CHAPTER 

I may now pass on to the question of identity, the most vital part indeed 
of the plaintiff’s case, which, as I have indicated before, he must have to- 
face as an independent issue, even though he may have successfully met the 
defendants on their own ground as regards alleged death and cremation at 
Darjeeling The trial court has in my opinion dealt with the matter as 
exhaustively as possible from all points of view, but not of course to 
Mr Chaudhuri’s satisfaction, the judgment on this part of the case, 
according to learned counsel, not only not resting on a proper foundation, 
but seekmg to avoid the real issues, and being reducible in its ultimate 
analysis to no more than a finding based on mere recognition of the plaintiff 
as the second Kumar by Jyotirmoyee Devi, and to a lesser extent only, by 
Ram Satyabhama Devi In other words, the suggestion is that the court, 
instead of coming to an independent decision on a question which it was for 
Itself to decide, only placed two interested parties in the seat of judgment 


MR CHAUDHURI’S CRITICISM OF JUDGE’S TREATMENT 

Mr unfounded If I understand 

supposed to indicate correctly 

mth^th? '^^'^tity, but in dealing 

mth the evidence, it is said, he rehes on nothing more than mert 

ffimt^thl with relegating what he calls the 

only to 'r"””! 

L?rroo“ 

(3) photographs^ (4) bodfly marks and ® acquaintances. 

body, yet in actual treatnfent of 4e subieL^h^ characteristics of the 

altogether, and on the third and fourth heads’ ?omST^® f 

a negative character,_neither the phoLr^hs no! 

establish the plamtiff affirmatively as the^sec^H ? 

marks being in fact not a findmg^of identity ^ as to 

identity.-while under the last head, tht finffines £ 

mconclusive character In the result therS^ f ^’^^® 

not treat any evidence as to bodily fe^turer is !’ ? judge does 

assumes identity to explam the aUeid »simtkn7»^“%°^ identity, but 
identity, he makes no real or mdenpn^pnf > and as for mental 

merely says that the plamtiff is to-day what^Sr^^^ ? question, but 

loaay what the second Kumar might be- 
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expected to be, which amounts to finding only a kind of "speculative” 
similarity Putting the matter in another form, Mr Chaudhun says that 
the learned judge does not regard identity as proved by the bodily and 
mental features, but simply finds nothing m these features to militate against 
identity as proved by "direct evidence”, this "direct evidence” being, 
tlierefore, something outside body and mind, that is to say, nothing but 
recognition, which reduces itself, again, to recognition by Jyotirmoyee Devi 
and Ram Satyabhama Devi — ^the first only of the five modes of proving 
physical identity which he himself indicates 

The whole of the judge’s reasoning is thus said to move in a vicious 
circle — ^the correctness of recognition being supposed to depend upon the 
identity of bodily and mental features, and such features, again, being held 
in their turn, not to prove identity, but merely to "endorse” identity proved 
by “direct evidence” 

To support his own line of reasoning Mr Chaudhun referred to a number 
of isolated passages which he picked out from different parts of the judgment, 
but I cannot help saymg that it was only an elaborate piece of casuistry he 
produced by this dexterous weaving together of disjointed quotations No 
grosser perversion of the true perspective of the judgment could in fact be 
presented As I have already had occasion to point out, one has only to 
study the scheme of the judgment as a whole to find out how logically and 
fairly the learned judge has in fact dealt witli the question of identity, 
leavmg out not a single test, physical or mental, in arriving at his 
couclusion. 


REDIANCB ON "DIRECT EVIDENCE” 

The learned judge no doubt relied strongly on the "direct evidence”^ 
and particularly on recognition by Jyotirmoyee Devi and Rani Satyabhama, 
but this he was entitled to do, only that in my opinion he failed to give 
effect to it to the extent to which he might and should have done It is, 
however, a negation of the truth to say that this was the only or the mam 
ba^is of his finding 

“I find”, says the learned judge, "that the lady Jyotirmoyee Devi did 
honestly believe that the plaintiff was her brother, and it remains 
to be seen whether that belief proceeded from a genume recognition 
Mr Chatter jee contends that honest recognition by the sister carries 
the plamtiff the whole way It does so in a sense that involves 
tautology Honest belief even in a sistei is not conclusive, though it 
demolishes the uttei dis-similaiity theory It undoubtedly carries the 
plaintiff a great way, but a single point of difference, like death itself, 
or a different mind, or proof that he is not a Bengalee, might displace 
him altogether” {Vol 18, p 94, ll 28-37) 

This shows quite clearly that the learned judge carefully avoided coming 
to a conclusion about the plaintaff’s identity merely on the strength of 
Jjotirmoyee Devi’s recognition of him as the second Kumar, honest as he 
held such recognition to be, though no doubt he depended on it as 
demolishing the defence theory of "utter dis-similarity” 

To my mind it is the plaintiff who might have a legitimate ground of 
complaint tliat the court below subjected him to far stricter and to a far 
larger number of tests than ft need or should have done Honest recognition 
hj Jj’otirnioyee Devi, and by Rani Satyabhama Devi, as well, followed by 
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their acceptance and adoption of him as tlie second Knmar miglit i^ell haie 
been regarded in the arcumstances of the case as sufficient to establish 
identity, both physical and mental, beyond all reasonable doubt 

VAI/US OF “RBCOGNITION” AS BVIDENCB OF IDENTITY 

Recogmtion as evidence of identity, being based only on personal 
impression, however bona-fide, is perhaps of all classes of evidence the least 
to be relied on, and may in a sense be regarded as no better than opinion 
evidence, a mere inference from apparent sameness of appearance, m which 
peculiarities of form, shape, colour, sound, etc , all contnbute only m their 
totality to produce a composite image in the mind, but there is no consaous 
analysis or comparison of indmdual bodil} features on the part of the 
observer But uncertain or unsafe as such evidence maj’, therefore, be 
standing by itself, as a basis for a finding of identity, it inaj nevertheless 
acquire indubitable value when supported bi other facts sucli as were present 
in this case 

The "direct evidence” of recognition by j30tirmojee Devi and other near 
relations on which the learned judge here relied was not recognition, genuine 
as it was, based on a bare impression of the plaintiff’s identitj’ from mere 
physical appearance, but such impression confirmed at first by actual 
examination of bodily marks, and strengthened and deepened later b} 
revelation of mental identity through long and intimate association with him 
in the course of his living m their midst as a member of the same family 
This last fact is indeed one of overwhelming significance, the effect of which 
the learned judge does not appear, however, to have fully realised, as 
furnishing undoubtedly tlie best and most convincing evidence of identitj, 
bodily and mental, assuming of course honesty on the part of the relatives 

HONBSTY OF JYOTIRMOYBB DBVI 


In nij opinion the defendants have signally failed to show that the act 
of recogmtion by the sister and other relations was or could be dishonest 
As I have alrea^- shoira, tlie suggestion of a sudden conspiracy on the part 

knowmPr propound the plaintiff as the sJond 

not the ^ ,i“Postor, is a proposition for which there is 

not the slightest foundation, and Mr Chaudhuri himself was unable to 
support It before us If, then, her conduct was bona-fide to start with as 

foMd iTshe had mal*’ ^ supposmg she afterwards 

to mlhdtaw from the Ved teS Jf v'f 

would liaue nothing whatever to taS" though ttey 

tad^^Sp^hing fot nt^eh, : heheve e^uety 

ta2”SL‘’‘l totcaUu epauhing 

for him alone I had to boiiow Rs 10,000/- to 12,000/. I prf. 
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pared to lose all for my brother — who would not be’ I would not 
be, if he were an impostor On the other hand, if he were so, I 
would see him punished” (Vol8, p 315, ll 22-25) 

A simple and straightforward statement on which Mr Chaudhun dared 
not cross-examine the witness Not even Lindsay’s suggestion was put to 
her that having taken a false step, she felt bound almost by a tragic 
necessity to persevere m it 


MBhrrAL IDENTITY 

Mr Chaudlmn laid considerable stress on mental identity, but though, 
as I have said, the fact of the plaintiff living with Jyotirmoyee Devi as a 
member of the same family was the best proof of it, it is remarkable that 
counsel did not put her a single question to test the opportunities she must 
have had for satsifying herself regarding the mind of the plaintiff dunng 
this period, except only to suggest that he would be always kept surrounded 
by some person's to tell him the names of the visitors who happened to 
call on him, and also that he could not answer questions owmg to his 
inability to talk Bengah very well- (FoZ 8, p 370, ll 13-15 and 31-32) 
Jyotirmoyee Devi admitted that at Dacca many people would be near the 
plaintiff, officers and relations or others, but, said she, “they will not tell 
him things”, "we would answer inquiries made of ns and the plaintiff 
inquiries made of him It is not axfact that we answered questions put to 
him” {thid, p 370, ll 20-21 and ll 29-30) 

Billoo, altos Jitendra Chandra Mukherjee, P W 938, a son of Indumoyee 
,Devi, also said 

, “After the atma-patichay, his conversation till now showed not that 
he was playing a part, but that he was the Meyo Manta (mother’s 
second brother) If hts conversations showed that he was anybody 
else, we would have whipped him out of the house" {Vol 10, p 342, 
ll 24-27) 

Here, again, cross-examination was singularly lacking to test the state- 
ment so emphatically made by the witness 


IDENTITY not INFERRED FROM BARE RESEMBLANCE 

In dealmg with the direct evidence of identity, it is, I repeat, not a fact 
that the learned judge relied only on recognition by Jyotirmoyee Devi or 
Ram Satyabhama Devi, or that he relied on bare recognition unsupported by 
other facts He had very correctly set the problem before him in the words 
of one of the defence witnesses, Jaha Bux, D W 336 (Vol 16, pp 121-122) 

“6 — ^You saw at a glance that he was not the second Kumar’ 

A — One could not see that at a glance Hence I had a long and 
good look at him I told him (i e , the defence pleader 

who had taken the statement) a glance was not enough to show 
that I told him I had decided he was not the second Kumar 
after taking a good and long look at him, and not at first sight 
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Q — How does he stnke you at first sight ? 

A —At first s%g}it he seems to be the same man"’ 

An answer which of course blew up at once the “utter dissimilarity” 
theory of the ' defendants, but still, as the learned judge says, pointedly 
put the question before the court which it was called upon to decide 

“Is this the same man, whatevet the degtee oj resemblance!” [Vol 18^ 
p 132, ll 1-2) 

In other words, identity was not to be inferred from bare resemblance only^ 
because utter dissimilarity was gone 


QUESTION BEFORE THE COURT 
As the learned judge put it 

"I do not agree that the court has to decide between two alternatives, 
total dissimilanty and identity The court will have to 

decide whether it is identity or stops short of it whether the 
witnesses belonging to all ranks and conditions of life, and of whomi 
there would be no end except for the limit imposed with consent, 
have been misled by resemblance, or whether they came because 
he IS the same man Fortunately the court will not have to decide 
between this mass of evidence and what evidence the other side 
have produced, by the credibility of the witnesses alone There 
are the marks on the plamtifi’s body, and there are the photos’* 
(tbtd, p 132, ll 29-30 and p 133, ll 4-12) 


EVIDENCE OF RECOGNITION ANALYSED 

It is ^e that the court below did not find it possible to deal individually 
with each of the mtnesses of recognition of whom there were no less than 
967 on the plaintiff’s side, but it classified them into various categories, 
and consideied the evidence of some of them under broad heads as typical 
p 133 U%.40 witnesses alone numbenng no less than 473 (tbtd, 

It IS wrong to suppose that the learned judge ignored the tenant 
witnesses altogether he does ,n fact deal with them, ^ough only m a 
general way, and though, with his usual fairness he says that “in the 

upon their testimony, unless the identity otherwise annears so InnV as 
It IS explicable by a sense of loyalty to the old house^Ld by a mefsure 
of resemblance enough to deceive” (tbtd, p 131, ll is-m There can be 
no question, however, that he believes the witaesses, who he says are 

iS fact that^"*^^^^^^ in his opinion, “are not’ discredited by 

to depose notwithstanding all the efforts of Rai dah h’ ’a*’' 

:a;.rii°in“;,J?gS.”' ^ «‘to*a£fL 
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The defendants also called tenant witnesses to support their fiction 
of "utter dissimilarity”, but as the learned judge very rightly points out, 
they were, generally speaking, the product of Rai Sahib Jogendra Nath 
Banerjee’s "sample letter” to which he refers (tbtd, p 130, ll 17-19 and 
p 158, ll 9-22) 

As regards other witnesses 'of recognition, the learned judge put them 
into two classes 

(t) those who certainly knew the Kumar and could not possibly 
mistake him, whatever their credit, and 

(«) those whose credit was unquestionable, but whose recollection of 
the second Kumar might be open to question [%bid, p 133, 
ll 37-40) 


TESTS FOR APPRAISING SUCH EVIDENCE 

In the case of these witnesses, again, it will be seen that where tliefr 
testimony amounted to no more than bare recognition, or "behef without 
recognition”, as the learned judge would like to put it (tbtd, p 156, I 30), 
it was accepted only for the purpose of excluding total dissimilarity, but 
the "recognition” which he was prepared to accept and act on as evidence 
of identity went very much beyond mere "belief” caused only by sameness 
of physical appearance 

In appraising the evidence of recognition, the learned judge wa^ not 
at all unmindful of the circumstances which, as Mr Chaudhun rightly 
points out, might tend to mtroduce an element of infirmity into this class 
of evidence, even where it was perfectly honest Thus, m the words of 
learned counsel — 

(i) the behef m identity might be induced by propaganda, public 
dpimon and the knowledge that the claimant had already been 
accepted by near relatives, 

(«) lapse of years might have brought about an alteration in the 

features so as to make genume recognition impossible, 

(tit) necessary powers of observation might be lacking in the observer 
and his critical faculties might be weak, 

(tv) the witness might have had inadequate opportunities of seeing the 
onginal man, or his recollection might be vague or misleading, 
and 

(u) judgment might be paralysed and an illusion produced by the 

common weakness of ^e human mind for romance, or the 

common desire to side with the majority, or the common 

failing to show off or excel by identifying a long-lost person 


RECOGNITION BY FAMILY MEMBERS 

Trite as these observations are, it is still obvious that recognition by 
members of the family stands on quite a different footing from recognition 
by fnends and outsiders, and the chances of error would certainly be much 
less in the case of the former, as there would be no question of propaganda 
or pubhc opinion to influence their judgment, none certainly of their oppor- 
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tnmties of having seen the onginal man being brief or inadequate, though 
their recognition might conceivably be' induced by self-deception or a 
proneness to believe that to be a fact which they wished to believe 

The probability of such delusion or wishful thinking on the part of 
Jyotirmoyee Devi or other near relations was, however, minimised by the 
defendants themselves by their strenuous denial of the existence of a 
rumour that the second Kumar had been still living, but the learned judge 

was all the same fully alive to this, and carefully guarded himself against 

supposing that because these relatives thought that the plaintiff was the 
Kumar, that should be sufficient Referring to the atma-panchay and to the 
action of the family in accepting the plaintiff as the Kumar; he in fact 
said that despite the utter dissimilanty theory, the court would still have 
to consider "whether some resemblance aided by the emotions of the women 
had not produced the tuck, and wish had not become the father to the 
thought^’ {Vol I8j p 87, ll 30-32) As he put it still more forcefully — 

“The point, however, is whether the sister or the children of the 
other sister and her own did in fact recognise him, the plaintiff, 
that day, although he said he was (>) the Kumar, or whether he, 
a Punjabi, was mduced to say that, with knowledge that he was a 
different man, with the mad hope that he, looking different as 
defendants would have it, — or lookmg similar, if I make a case 

for them to reduce the absurdity, — ^will pass as the second Kumar, 

or whethei wish was so much fathei to the thought that the lady, 
without lecognition, hugged the idea and deceived herself' {ibid, 
p 91, I 41— p 92, I 4) 


RECOGNITION BY OTHERS 

In regard to the evidence of other rpcogmtion witnesses also, the learned 
judge never allowed himself to forget that mere recogmtion was at best a 
matter of opinion, of belief or dis-behef, admitting of honest mistake, which 
might be induced by a variety of factors The very classification of the 
witnesses which he made [ibid, p 133, U 37-40), and the way in which he 
distinguished between one witness and another, or between one class of 
witnesses and another, show indeed the caution and discrimination he 
exercised in accepting this body of oral testimony as evidence of identity 
He expressly staled that the effect of , propaganda had to be kept in mind 
in estimating this evidence {ibid, p 113, ll 35-37), and in the case of the 
tenant witnesses, as already pointed out, he did not lose sight of the possi- 
bility that their evidence might be exphcable “by a sense of loyalty to the 
•old house, and by a measure of resemblance enough to deceive” {ibid, 
p 131, ll 18-19) 


JUDGE'S CAUTIOUS APPROACH 

Mr Chaudhuri referred to the case of Adolph Beck {Notable British 
Tiials, p 205) before the lower court, as he did before us, to illustrate the 
risk of mistake to which evidence of identity was subject, but this was not 
overlooked by the learned judge at aU “I recognise this risk”, savs he, 
•“despite his (plaintiff’s) total dissimilarity, but the witnesses before me 
had not seen the Kumar casually, but* seen or known him as one sees or 
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knows a co-viIlager^ or a fellowr citizen in this country, at his home or towm 
residence, a familiar figure, of a known family and sU iking appearance, 
on horse-back or tum-tum or, elephant-hack in the loads of Jaidebpur or 
streets of Dacca” [ibid, p MS, ll 20-27) 

One or two further quotations will perhaps suffice to show how careful 
indeed the learned judge was to avoid placing the evidence of any of these 
witnesses on a higher basis than ought to be done Thus, for instance, 
referring to P W 908, Kali Mohon Sen (Vol 10, pp 176-187), a retired Deputy 
Magistrate, he says that "although he is good enough to dispose of the 
utter dissimilarity theory, on a question of identity one would hesitate to 
act on his evidence” [Vol 18, p 151, ll 40-41) Then, again, he quite 
frankly states that he does not think that all the railway servants of 
Jaidebpur or Dacca were competent to give "reassuring evidence” on the 
question of identity {tbtd, p 153, ll 4-5), just as, of the numerous witnesses 
who came from Dacca town iself — shop-keepers, traders, ordinary bhadialogs, 
and men of position — ^who had seen the Kumar there either at the Nalgola 
house, or in the streets, or at the stables, or in the river as he would take 
a plunge into , it, or in the famous annual Janmastaim nnssil (or .procession) 
of Dacca going up and down m his decorated elephant, — he similarly 
remarks "it will be dangerous to suppose that they are all competent to 
testify on the identity, if that is a nice question” (tbtd, p 154, ll 39-40 ) , 
though he certainly accepts their evidence as well as that of the tenant 
witnesses to counter the defence suggestion that the Kumar was an "invisible 
aristocrat” (ibid, p 128, I 45 and p 130, I 32— p 131, I 13), or like Adolph 
Beck, "an obscure man in London casually seen for a day, and then later 
confused with another, looking like him, and equally obscure and common- 
place” (tbtd, p 154, ll 41-43) 

NOT A VICTIM OF "HYPNOTISM” 

\ i 

If, then, anything like a fair view is taken of the learned judge’s 
approach to the evidence of recognition, or of his treatment of such evidence, 
it seems to be impossible to quarrel with his statement that "the best 
proof of identity is recogmtion”, the next best thing being "inference of 
identity from evidence, without recogmtion” (tbtd, p 128, ll 17-19), and 
vet Mr Chaudhuri has thought it fit to cavil at the statement as an tspe 
dixit "entirely opposed to common sense, experience, human psychology 
and the opinion of the highest judicial authonties” 1 Ponderous words these, 
but if one may borrow again counsel’s owii expression, the view he propounds 
IS "amusing m its childishness” ' The recognition which the learned judge 
spoke of and had in view was not the sort of recognition which might be 
explained away by self-deception or by the common gullibility of large 
sections of the public, but recognition which stood the test of scrutiny as 
being free from all reasonable chance of fraud or error This no doubt 
was an extraordinary case in which persons were claiming to recognise 
a man who had not been seen or heard of for years, and who sprang up 
all on a sudden as if from the dead, and, recognition was mevitably attended 
with more than the usual risks and difficulties, but there is no reason to 
suppose that the learned judge was forgetful of these, or let himself fall 
an easy victim to a certain hj'pnotism,— the last in fact, as it was suggested, 
m a process which is supposed to have begun witli the plaintiff casting 
a spell over Jyotirmoyee Devi and this lady in her turn over the rest of the 
world— Bibhabati and Satyendra of the one part, and Saibalini and Phani 
Banerjee of the other, alone excepted • 
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It IS misleading to say, as Mr Chaudhnri sought to make out, that the 
learned judge founded on mere recognition, treating body and mind merely 
as elements which might displace identity, not as a necessary part of the 
evidence of identity Equally futile is the other contention that recognition 
of the plaintiff as the second Kumar m the circumstances and at the date 
it IS said to have taken place could not possibly be free from error or the 
chance of error, however honest the witnesses 

■ So far, at any rate, as the near relatives are concerned, I should like 
to emphasise once again that supposing even the extremely unlikely event 
.of their being in error in respect of the bodily features, they could not 
possibly have gone wrong in recognising the identity of the mind As Lord 
Chief Justice Cockburn observed m his summing up in the Tichbome 

trial “One man may resemble another There have been such instances 

m the world, or imposture would never have been attempted No man 
attempts to personate another who does not more or less resemble him 
(a fact, by the way, which the propounders of the “utter dissimilarity” 
theory completely forgot) But no two men were ahke withm If there 
could be two alike, to begin with, the mind and memory would very soon 
cease to be the same, for since the Creation no two lives were ever the same, 
and therefore no two men were ever the same” 


RELATIONS WHO RECOGNISED 

In the Tichborne trial all the members of the family except the mother 
were at one in denjong the identity of the claimant, and the mother herself, 
if she was not the victim of an insane delusion, was still obsessed with a 
belief as to the survival of her son from which she was determined not to 
be shaken by any consideration, however strong Here on the other hand it 
was all difierent In thts case all the lelahons, except only a few, gave 
evidence supporting the identity of the plaintiff, of winch the learned judge 
gives a list (yoJ 18, pp 142-143), includrag two sisters and one brother 
ot Ram Bilasmoni, three sons of Ram Satyabhama’s brother, a step-son and 
a cousin of Knpamoyee Devi (sister of Raja Rajendra Narayan Roy), a son 
of Indumoyee Devi, two sons-in-law of Jyotirmoyee Devi, and a mother’s 
' sister of Pham Bhusan Banerjee, not to mention more distant relations 
They even included a first cousin of the second Ram herself, Pura Sundari 
Devi (Vol 4, pp 206-217), and a maternal aunt, Sarojmi Devi, P W 1026 
(FoZ 12, pp 28-38), being the daughtei and the surviving widow respectively 
of Pratap Narayan Mukherjee, a maternal uncle of Bibhabati Devi Among 
the exceptions was another cousin of the second Rani, Sukumari Devi, alias 
Alta Devi, D W 280 {Vol 15, pp 269-279), daughter of Pratap Narayan’s 
brother Ram Narayan Mukherjee, who had seen the Kumar when she was 
barely 15, but her denial of the plamtiff, as the learned judge points out, 
went penlously near admission (Vol 18, p 180, ll 12-14) The other rela- 
tions who would not recognise the plaintiff were the second Rani herself, 
and from her side, her brother Satyendra and her cousin Shyamadas 
Banerjee (Vol 1, pp 255-278), while from the Kumar’s side, these were 
DW 92, Pham Bhusan Banerjee (Vol 14, pp 104-228), his sister Saibahni 
Devi (Vol 3, pp 436-472) and the Chota Ram, DW 94, Ananda Kuman 
Devi (Vol 14, pp 19-95) 

Very rightly does the learned judge comment on the fact that there 
wa§ no other witness from Uttarpara from among the second Rani’s own 
people ,her two other maternal aunts, the widows of Suryya Narain and 
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Ham Narain Mnkherjee, were still living {Vol 12, p 281, U 3S-39, Sur\}a- 
narain’s widow alive), but they uere not called the defendants (To? /5 
j) 180, U 11-12 and 15-16] 

Tannmoyee Devi, the joungest sister of the Kumar, was cited bj the 
defendants but not called, neither was she examined as a witness for the 
plaintiff, but it IS idle to pretend that she repudiated the plaintiff, or that 
her husband Brojolal issued a notice declaring that the plaintiff was an 
impostor, as was suggested to P W 5, Snresh Chandra Mukherjee in cross- 
examination {Vol 4, p 68, 11 38-39) It was the defence case from the 
beginning that the plaintiff w’as being sponsored bj all the sisters, the 
■defendant No 4, Ananda Kuman Devi, actuallv stating in her pleading that 
the sisters and the sisters’ sons had set up the plamtiff as the second 
Kumar (Vol 1, p 187, 11 36-40] Brojolal, it will be remembered, was 
actually writing to Jjotirmojee Den on the 27th Maj-, 1921, asking her to 
come to Dacca once with the "Kumar” (Ex 45, Vol 11, p 312), w'hich 
certamly does not look like his treating the plaintiff as an impostor The 
learned judge has dealt with the matter fully, and I need not repeat his 
•observations (Vol 18, p 182, 1 18 — p 183, 1 17) 

It IS also a significant fact to which the learned judge calls attention that 
to support their denial of the plambff’s identitj-, the defendants were practi- 
callj unable to produce a single mdependent disinterested man of position 
who had known the Kumar in life, still remembered him and could not 
possibly make a imstake (ibid, p 180, 1 16-20), though one should have 
expected a stream of such witnesses to come forward if the plaintiff was 
not really the second Kumar Unlike the claimant to the Tichbome estate, 
the plamtiff here kept himself open and accessible to all, no pnor appoint- 
ment being necessary' for an mtemew with him he w’as freely mixing with 
people, attendmg parties and functions, and m fact mviting and challenging 
recogmtion all round without restraint, and jet while the evidence from 
the plaintiff’s side came flooding m till the tide had to be checked bj a 
voluntary effort, the defendants, on the other hand, found themselves almost 
landed high and diy on barren sands of half-truths and untruths 

LACK OF independent WITNESSES ON DEFENDANTS’ SIDE 

Hard as it is to beheve, learned counsel for the defendants actually tried 
to lay the blame at the door of the tnal judge for this hopeless failure on 
the part of his chents to offer mdependent evidence m support of their case 
He solemnly suggested that the judge pemntted the defence witnesses 
to be subjected to “gross and baseless allegations of drunkenness, ilhat 
amour and sodomy” to which no respectable person would wilhngly expose 
himself, and that it was partly for this reason that witnesses kept away from 
the box, it being almost certam that the judge would afford them no protec- 
tion against such msulting cross-examination All that I can saj is that no 
viler or more unfounded accusation could be made from the Bar agamst the 
Bench, and I am amazed that counsel of the position of hlr Chaudhuri should 
have forgotten himself to this extent It does not appear that this fear of 
insult m the witness box had kept back a smgle individual among the numerous 
Tntnesses whom the defendants actuallj called at the tnal A counsel who 
uses slander and vituperation of the judge as a weapon to defend his chents 
onh betrajs the weakness of the cause he is out to support 

The few independent respectable witnesses whom the defendants have 
called, like, for mstance, Lt -Col Pulley, D W 1 (Vo! 5, pp 124-150), J T 
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Rankin, ICS (retired), DW 2 (Vol 12, pp 81-99), K C De, ICS. 
(retired), D W 52 (Vol 13, pp 103-12S) and J N Gupta, ICS (retired),. 
(Vol 13, pp 27-30), give evidence which is really valueless on the question, 
of identity 


EI/EMENTS IN RRAh RECOGNITION 

In weighing the evidence of identity given by the plaintiff’s witnesses of 
recognition as against that of non-identit}”^ coming from the other side, it 
should not be forgotten that the important thing to keep m view is not merely 
what opportunities the witnesses had of acquainting themselves with the 
second Kumar before his disappearance, but also to what extent they made 
themselves competent by observation and association to form a judgment 
about the plaintiff himself, but if I am not mistaken, this is a consideration 
which learned counsel for the defendants somewhat appeared to overlook 
Otherwise he would not have complamed that there was no “spontaneity” in 
the recognition on the part of the plaintiff’s witnesses Real recognition, 
according to him, is a kind of instinctive impression made upon the mind 
through a perception of identity, whereas an inference from a comparison of 
common points or other facts is not recognition, but the result of an exercise 
in observation and mental argument If, therefore, in a giveil case the first 
has to depend for its acceptability on the second, then it has no independent 
value at all and may well be put on one side The learned judge, he says, 
does not consider whether the recognition spoken of by the witnesses was 
real recognition m this sense based on mere impression, or an inference of 
identity from other data It seems to me that this is no more than an 
objection to the classification of the evidence, not to its acceptance, and I 
should have thought that recognition when it was founded on reflection 
and judgment possessed a much higher value than mere casual impression 
from physical appearance The circumstance which according to learned 
counsel constitutes an element of weakness helps m my opinion only to 
place the evidence on a surer and stronger basis Several of , plaintiff’s 
witnesses, it will be seen, not all, say that their first inchnation was to 
treat the plaintiff as an impostor, but though they came as unbelievers, they 
stayed to be converted, a fact which certainly goes to lend an added assur- 
ance to their opinion There were others of course with whom recognition 
was of an instant character 

Mr Chaudhuri forgets that it is such “spontaneous” recognition which 
in fact IS more liable to error, however honest it may be, and that is why, 
as I have pointed out before, the learned judge put before himself the 
question — ^Is the plaintiff really the same man, despite any superficial physical 
resemblance ? 

If Spontaneous recognition is thus not always a very safe ground for 
deducmg identity, “spontaneity” of non-recognition must be even less re- 
assuring as evidence of non-identity, and it will in fact be utterly worthless 
when such evidence comes from persons who had only casual opportunities 
of observing the man whose identity they were disputing 

“SPONTANEITY” OF RECOGNITION AND OF NON-RECOGNITION 

It IS this fact indeed which to a large extent robs the so-called inde- 
pendent evidence on the defendants’ side of all value Take, for instance. 
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D W 1, W -Col Pulley (Vol S, pp 124-150), whose position as an ADC 
to the Lieutenant Governor might be supposed to carry v eight and authority’, 
but as the learned judge points out, the witness himself shows hon limited 
was his contact with tlie second Kumar, if he had any contact with him at 
all Ml Chaudhuri said that the judge’s finding about the witness was 
“e-^traordinary”, because he took the charitable view that the latter must 
have unwittmgly allowed himself to be misled by the defendants’ adiisers, 
but the only other alternative would be to say that he was a deliberate 
perjurer I may say that I fully accept the learned judge’s cnticism of this 
evidence, and hold it as absolutely valueless on the question of identity 
(Vol 18, p 164, I 38— p 167, I 2) 

Take, again, J N Gupta, ICS (retired) (Vol 13, pp 27-30), about 
whose respectability there could be no question, but he saw the second Kumar 
together with his brothers only once m 1908 when a friend took him out on 
a shoot with them, and they were all m shikar dress, and he saw the 
plaintiff in 1925 when he had only “one or two minutes’’ talk with him 
(ibid, p 29, Jl 11-12) As a witness of non-identity, he was obviously useless, 
even if no importance be attached to his off-hand opinion that the plaintiff 
had “some general similarity’’ with the Kumar he had seen before (tbid, 
p 29, ll 18-19) The learned judge, I hold, took an entirely correct view 
of his evidence (Vol 18, p 167, ll 3-22) 

I do not find it necessary to refer to the other defence witnesses coming 
within this category sufl&ce it to say that I fully agree with the learned 
judge in his observations regarding their evidence, which I may add are 
charactensed by the utmost fairness 

As regards witnesses like J T Rankin (Vol 12, pp 81-99), or H C F 
Meyer (Vol 3, pp 335-369), or Mrs Meyer (Vol 3, pp 372-373), or Sarada 
Prasanna Ghose (Vol 2, pp 272-293), persons who undoubtedly had seen 
and known the second Kumar, the learned judge has given his reasons fully 
why he is still unable to accept their evidence on the question of identity, 
and I deem it enough to state that I entirely concur with him, notwithstanding 
Mr Chaudhun’s criticisms (Vol 18, p 177, I 41 — p 179, I 22, p 170, I 4 — 
p I7I, I 8, p 171, ll 9-34 and p 176, I 12— p 177, I 40) 


DENIAL OF IDENTITY BY SECOND RANI 

It IS perhaps, however, necessary to say a few words regarding the denial 
of identity by the second Rani, who cannot certainly be dismissed as an 
incompetent witness on the point, having bad passed seven years of married 
life, if not of married bliss, with the second Kumar She doubtless had an 
opportunitj' of forming an idea about his physical appearance, and might be 
expected to be able to recognise her husband if she saw him after an absence 
of even 15 jears, though, cunously enough, but perhaps not unnaturally, 
she failed to recognise him in an admitted photograph of his (Ex XL, Photo 
Album, Vol III, p 2), said to have been taken at the age of 14 (Vol 12, 
P 294, ll 12-14 and p 312, ll 11-14),— a fact, by the way, whicli the learned 
judge finds it necessary to notice in order to refute Mr Chaudhun’s con- 
tention that one ought to be able to see at a glance the same individual in 
several photos taken at different penods of his life, whetlier one did or did 
not know the man all through (Vol IS, p 127, I 46 — p 128, 1 1) But so 
far as the plaintiff was concerned, it was impossible for the second Rani 
to approach the question of his identity witli an open mind nghtly or 
25 
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wrongly, as she makes it perfectly clear in her evidence, she had committed 
herself irrevocably to the position that her husband had died and his body 
had been cremated at Darjeeling, and she could not but regard any other 
person claiming to be the second Kumar as an impostor, however over- 
powering the physical resemblance might be between tlie two 

She had seen the plaintiff in court on the day her deposition commenced, 
and when she was asked in cross-examination if she had particularly noticed 
at the time the features of the face — ^nose, eyes, ej'e-brows, lips and ears — 
she gave a characteristic answer “I noticed them, not with the idea of 
finding out whether they are like Mejo Kumai-^s, but vnth the idea of finding 
out what they are like in him (plaintiff)’* [Vol 12, p 294, I 29— p 295, I 5) 

She had seen the plaintiff also at other places — on the first few occasions 
from the portico of her house in Lansdowne Road some three years after 
his arrival, as he drove past in a phaeton with Budhu seated by him [ibid, 
p 264, I 23— p 265, I II), and later several times, near the Victona 
Memorial on the maidan and in the Strand near the Kden Gardens [ibid, 
p 268, I 32— p 269, I 22) She saw Inm again in November, 1&34, in College 
Square as she was passing along, when the plaintiff’s car happened to drive 
up alongside hers owing to a traffic hold-up (ibtd, p 214, ll 31-37) She had, 
however, never heard the plaintiff speak, nor spoken to him [ibid, p 294, 
ll 27-28) At the Victoria Memorial she had “the best look’’ at the plaintiff, 
as the plaintiff had also a “keen’’ look at her, the wheels of her landau 
almost touching those of the plaintiff’s phaeton [ibid, p 269, ll 16-22) 

These chance encounters between the second Rani and the plaintiff, if 
they were a fact, might doubtless be supposed to have given her sufficient 
opportunities of recognition or non-recognition, as on her own statement the 
plaintiff had never tried to hide his face [ibid, p 270, ll 4-7), but then she 
never felt the necessity of seeing the plamtiff with a view to resolving any 
doubt in her mind as to his identity 


ai/RKAdy committed 

She in fact made her position quite clear to her husband’s mother’s 
sister, Sudhangshu Bala Devi, one of the plaintiff’s witnesses of identity 
[Vol 2, pp 230-248) Admittedljq this lady paid the second Ram a visit 
at her house in Dansdowne Road in order to request her to “see the plaintiff 
once’’ and satisfy herself personally, but what was the second Rani’s replj ? 
"What shall I do on seeing himf 1 have heard from my brother and from 
others that he is not the same man, he is a Punjabee He has come in the 
guise of a sadhu only for the purpose of getting hold of the Raj Estate’’ 
[ibid, p 233, ll 22-27) Bibhabati herself gives a not very different account 
of the interview in her examination-m-chief According to her, Sudhangsu 
Bala said “This sadhu who was come— why don’t you see him once?’’ She 
replied If it were necessary to see him, would I wait till she spoke ?’’ 
She added “Besides that, I have seen him’’ Sudhangsu Bala was herself 
a widow, and knew her lot, and knowmg that, how could she possibly make 
such a request? [Vol 12, p 214, ll 21-28) There lies the key to her 
whole attitude in the matter of recognitaon or non-recognition What should 
she do on seeing the plaintiff! 

It is no wonder that when Rani Satyabhama Devi sent her a registered 
letter on the 21st July, 1922, implormg her “with all affection’’ to come 
to Dacca and “reveal the truth” for herself [Ex 58, Vol II, pp 431-432), 
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the second Rani refused to accept the letter,— giving it as her explanation 
that “the registered post frightened her", and she feared that this might 
be a move on the part of the old lady who had been keeping the plaintifi 
in her house to obtain a "receipt” from her, whatever that might meanl 
{Vol 12 p 219, ll 18-22) PW 937, Abmash Chandra Mukherjee, an 
employee of Ram Satyabhama, proves that he had written the letter under 
her instructions {Vol 10, p 293, ll 41-43) 

After all this, one does not know if any importance whatever can attach 
to Bibhabati’s denial of the plaintiff’s identity to her the question was not 
an open one at all, and not only did she not have any use for investigating 
the matter for herself, but she studiously abstained from all enquiry she 
had met the plaintiff several times here and there, but the meetings were 
“accidental” and not of her seeking {Vol 12, p 270, I 38 and p 271, ll 4-5), 
and if she had a view of the face on such occasions, at close quarters or 
otherwise, it awakened m her no desire, not even a curiosity, to see whether 
it bore a resemblance to that of her husband Conduct like this would 
doubtless be just as one should expect of a Hindu lady who knew of a 
certainty that her husband was dead, but then it would lob her statement 
that the plaintifi was not her husband of any independent value which it 
might otherwise be supposed to possess, and in any case it could not 
outweigh the positive testimony of the sister or the grandmother or other 
members of the family who aflSrmed and were in a position to alBrm the 
identity of their long-lost relation, not only from what they had seen of the 
bodily features, but from the opportumbes they had of examining the mind 
in the inbmate intercourse of family hfe 


DHNIAT OF RANI SATYABHAMA DEVI'S RECOGNITION 

The second Rani went the length of denymg that Rani Satyabhama Devi 
had accepted the plaintifi “I don’t believe that she had accepted the 
plaintiff as her second grandson” {Vol 12, p 266, ll 13-14) She had of 
course made no enqmnes of the old Ram herself, but heard about it from 
people commg from Jaidebpur {ibtd, p 266, ll 23-28) , she was repeatedly 
asked if she had found the necessity of enqumng from her direct, but would 
not give a straight answer {tbtd, p 266, ll 29-35), finally addmg, somewhat 
inconsistently “For I knew if I sent to her, I would not get her real 
opinion” {ibid, I 36) she knew that “those who were setting up the 
plamtiff had great influence over the Ram and she could never rise above 
that influence” {tbtd, p 267, ll 3-4) She actually suggested that Ram 
Satyabhama Devi was herself unwilling to come to Dacca to live with the 
plaintiff in the same house, but had been forced to do so by Jyotirmoyee 
Devi and the sister’s sons, though all this was hearsay (ibid, p 267, ll' 32-33) 

Dike her counsel, Bibhabati Devi really took up an impossible posibon 
regardmg this matter There can be no doubt that Ram Satyabhama Devi 
had for a fact accepted the plaintiff as her grandson, admitbng him into the 
intimacies of her family as such, and the defendants knew it as well, 
otherwise they should not have been at so much pains to establish that the 
old lady was in her dotage, suffenng from impaired eye-sight and otherwise 
incapable of forming an independent judgment, as Bibhabab herself sought 
to make out (ibid, p 267, ll 19-21 and p 282, ll 17-25) The reason why 
the latter was still stmgghng hard to deny this fact is not far to seek 
She knew that no lady of position and respectability would live m the same 
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house with a stranger she would not do such a thing herself even at her 
brother’s request, and could not conceive of her mother or grand-mother 
doing so either {ibtd, p 267, I 36— p 268, I 4) 

That IS why she began first with a false denial, and then with a qualified 
statement— “I know veiy well that she (Rani Satyabhama) did not altogeth&i 
accept the plamtiff as the second Kumar, but had her suspicion” {ibtd, p 267, 
II 26-27), and an attempt, equally false, to find an explanation for the 
of acceptance She had not the courage to impute dishonesty to the Pam 
“Then you are not imputing dishonesty to her— not saying that she was 
falsely and dishonestly accepting the plaintiff ?”— “I don’t want to say that” 
(tbJd, p 283, ll 37-39) 


RANI SATYABHAMA DHVI’S I/ETTRR TO COELECTOR 

Bibhabati admits that when Rani Satyabhama accepted the plaintiff, the 
other side began to say that she had lost her eye-sight and her faculties (tbid, 
p 282, ll 17-19), and it appears that because of such talk the Rani got her 
vision tested by Lt Col M McKelvie, IMS, Civil Surgeon of Dacca, on 
the 20th July, 1922, who certified that for her age (said to be about 90) her 
vision was good and she was able to count the test dots and recognise faces 
(Ex 74, Vol II, p 427) On the 29th July following she also wrote to the 
Collector of the District, J G Drummond, asking for an enquiry into the 
plaintiff’s identity in implonng terms, and in this letter (Ex 274, Vol 11, 
pi 428-430) she said that to make sure that m her old age there was no 
defect in her vision and her eyes had not deceived her, she bad got herself 
examined by the Civil Surgeon Her recognition of her grand-son, she mam- 
tamed, could not, therefore, be an illusion, and lest there should be still anv 
suspicion about it, she asked that Mrs Drummond might “kindly condescend” 
to come over to her place once and see her herself and report to him about 
her physical condition (ibid, p 430, ll 4-12) 

fill, plaintiff by a petition dated the 

S'"’ ^ ^ ^24, I 16). but It was not forth- 

if accordingly proved by P W 959, Bibhuti, alias 

7 / « frti Sekhar Banerjee, son-in-law of Jyotirmoyee Devi (Vol ll, p 34, 

dechned Bibhabati, allLough 
^ Pretend to have any knowledge about this letter, had still L 

p 283 ll 25-26), by which she meant Jyotirmoyee and her sons and the sons 
of Indumoyee (ib^, p 282, ll 6-7) That wL also Ae ugLsfaL of Sr 
learned, counsel, but its puenhty is self-evident it would S show thS 
those who had contnved this letter were so sure of the Rani’^eySht mid 

ms Dru^iTd%:mingt1xa^^^^^ 

Bibhuti's unequivocal statemit that ^ ^^““ond there is 

“the letter sent by Satyabhama dJi to the CoUe£’’ 
out, there was no cross-examination 5 ie wSS Cart from 
certificate, there was reliable oral evidence on the medical 

the Ram’s. faculties and eye-smht rd T cL L . plaintiff’s side regardmg 

y g , and I see no reason to disagree with the 
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Inal judge in Iiis estnnate of this evidence, or, I may add, in his conclusions on 
the whole question of Rani Satyabhama’s conduct {Vol 18, pp 116-119 and 
pp 181-182) 

NATURE AND CHARACTER OF PLAINTIFF'S EVIDENCE OF 

RECOGNITION 

I do not think it necessary, and it would in fact be wearisome, to deal 
individually with each of the numerous witnesses who have been examined 
on the one side or the other on the question of recognition, and deem it 
enough to state that in my opinion the defendants have wholly failed to 
shake or displace the evidence which the plaintiff has adduced in support 
of his case on this head I am not prepared to sweep aside this strong body 
of respectable and reputable testimony, and to hold, as Mr Chaudhun invites 
us to do, that it is either perjured or mistaken evidence Men of standing 
and position, unconnected with the family and with no ultenor interest to 
serve, who had seen the Kumar in life, and also the plaintiff, and might be 
trusted to have been able to form a competent judgment, hard-headed men 
not shown to be given to romancing or liable as to be swept off their feet by 
false propaganda or pre-conceived notions, have all come forward to give 
evidence in favour of the plaintiff, and they cannot be summanly dismissed 
either as a set of knaves or as a set of fools in the clutches of a knave 
Nor is it possible to dispose of the whole bodj of relatives and kinsmen — 
sister, sister-m-law, sisters’ sons, grand-mother, mother’s sisters, mother’s 
brother, cousins, wife’s cousin and wife’s mother’s sister, not to mention 
others more distantly connected—by saying that they had all entered, or been 
led to enter, into a gigantic conspiracy to compass the moral and financial 
mm of a daughter-m-law of the house agamst whom they bore no grudge or 
spite, by invadmg the sanctitj of her widowed life on the one hand and 
depnnng her of her estate on the other 


CONTRAST WITH DEFENCE EVIDENCE 

No one wiU, and the learned judge does not, for a moment pretend that 
the same degree of value attaches to the testimony of each witness, or class 
of witnesses, on the plaintiff’s side, but m vivid contrast to the whole mass 
of the plaintiff’s evidence stands on the one hand the body of defence witnesses 
who pledged themselves with thoughtless complacency to the theory of "utter 
dissimilanty”, and on the other, the small group of disinterested and 
respectable persons produced by the defendants, who on their own showing 
proved their utter incompetence to speak to identity with anj* assurance, — 
With just a few thrown in, who, though competent, could not yet be trusted 
to give unbiassed, or wholly unbiassed, evidence 


DEFENCE THEORY OF “UTTER DISSBIILARITY’’ 

This alleged absence of any likeness between the plaintiff and the second 
Kumar to which witness after witness was speaking, parrot-like, on the 
defendants’ side must doubtless have been an utter fiction, resorted to, it 
seems, only to discount the plamtiff’s story as to his having been suspected, 
if not recognised, to be the second Kumar while at Buckland Bund, a story 
which might be supposed to lend support to the rumour so strongly relied 
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on by the plaintiff, and equally stoutly denied by the defendants, that the 
Kumar was living 


A MERK FICTION TO DISCOUNT STORY OF RUMOUR 


The rumour, as is obvious and as the learned judge himself pomts out, 
could not prove the truth of its contents {Vol 18, p 49, ll 38-39 and 
p 51, ll 7-8), and it could no more establish identity than prove that the 
body of the Kumar had not been cremated All the same, the existence of 
the rumour was itself a fact of which the relevancy could not be questioned 
as tending to explain a relevant fact, and it was certainly capable of being 
proved, as in fact it was proved by hundreds of witnesses on the plaintiff’s 
side speaking to it, witnesses whose evidence on the point the learned judge 
has accepted (ibid, p 51, ll 30-33) and I also see no reason to reject The 
plaintiff’s case on this point certainly receives strong support from a document 
on which the defendants themselves rely {Ex Z[33), Vol II, pp 175-176), 
Rani Satyabhama Devi’s letter to the Maharajadhiraj of Bnrdwan of the 
3rd September, 1917, in which she expressly referred to a rumour said to 
have been current m vanons parts of Bengal to the effect that her second 
grand-son had been rescued by sannyasis from the cremation ground at 
Darjeeling, and was still living as a recluse with them It is not impossible, 
but difficult to believe, that such a rumour could have started all on a sudden 
8 years after the supposed death of the Kumar, or that any credence could 
have been attached to it by the Kumar’s people to the extent of making 
the head of the family wnte to the Maharajadhiraj of Burdwan, unless there 
had been a similar rumour or rumours from before To my mind the letter 
undoubtedly furnishes an additional ground for accepting the positive 
testimony of the plaintiff’s witnesses who spoke of rumours from 1909 


To discredit the plaintiff’s story, Mr Chaudhuri referred to the lack of 
consistency in the evidence regarding the form or contents of the rumour, but 
it IS common knowledge that a rumour, though it may arise from facts, hardly 
ever conforms thereto, and it is its characteristic to be assuming different 
shapes at different tunes as in every ear it spreads, on every tongue it grows 
The varying forms which the witnesses give to the rumour as they heard it 

seem only to confirm the truth of their testimony that the rumour existed 
as a tact 


antecedent rumour of some kind was m fact imphed 
m a question which was put by Mr Chaudhuri himself to Jyotirmoyee Devi 
touching the visit of the mourn sannyasi to Jaidebpur m 1917 This visit 
which was spoken to by Jyotirmoyee Devi [Vol 8 i> 294 I i 

» ad„tt.d b, th. defendant Ji they aay ,n .^thf ™ 

rf the ^oei which led to the wtitag by Ram Satyabhama rf h“ lett^to 
the Maharajadhiraj of Burdwan Mr Chaudhun as4d 

"^~mc/Tik? Se sannyasi who had come was very 

Tt-2l) “ appearance?” (ibid, p 339, 

Jyotirmoyee’s answer was of course an emphatic no, but why should she or 
any other member of the family have been at all eager to fasted upon tMs 
mute ascetic as their long-lost relation, unless a rumour had alrS Imd 
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One should have imagined, as the learned judge pomts out (Vol 18, 
p 67, ll 34-37), that the defendants -would concede the rumour, and concede 
also a superficial resemblance between the plamtifE and the Kumar, m order 
to get a background for the supposed action of Jyotirmoyee Devi m running 
an impostor to play the role of her second brother, but the fact remains, 
they fought shy of either, even as falsehood fights shy of truth, its greatest 
enemy 


AN ABSURD EXPLANATION 

It is not to be supposed that the defendants did not realise the absurdity 
mvolved m this attempt to deny the least trace of similarity between the 
plamtifi and the second Kumar, and one can easily understand, therefore, 
why learned counsel on their behalf should have tried to avoid committmg 
himself to a defimte case on the point, until, pressed by the court, he could 
do so no longer, and ultimately had to find himself fixed on the horns of a 
dilemma 

As early as the 8th January, 1934, learned counsel for the plaintiff in fact 
enquired, in view of the variation in the cross-examination from after P W 5, 
Suresh Chandra Mukherjee (Vol 4, pp 44-54), whether the defendants still 
maintained that the plamtiff was totally dissimilar in appearance to the 
second Kumar Mr Chandhun’s reply was that his case was in the written 
statements, and that he would state it more fully m his opening [vide Order 
No BOO dated 8-1-34, Vol 1, p 32) Nothing, however, was to be found in 
the pleadings, and it appears that the tnal court had to elicit it from counsel 
by a specific question in the course of his opening The learned judge took 
it down in Mr Chaudhuri’s own words as he put it then 

"They are not so utterly different that any body who says that they 
are the same necessanty gave false evidence” — 

a remarkable tonmg down of the case put to the plaintiff’s witnesses [Vol 18, 
p 132, ll 3-28) 

Before us Mr. Chaudhuri repeated his first formula of total dissimilarity, 
but when it was pointed out to him that the more he emphasised the 
dissimilarity, even after the plaintiff had stopped himself of his ashes and 
his beard, the more the difficulties he created for himself, he toed to explam, 
to put it again in his own words, that all that he wanted to say was that to 
those who knew the second Kumar mtimately, the plamtiff was utterly 
dissimilar, that is to say, taking the features and the conglomeration of 
features going to make the face, the two faces were utterly different, but he 
added that there was yet sufficient resemblance which might deceive the 
ordinary person who did not know the Kumar intimately or was not an 
accurate observer In other words, he said, to those who knew the Kumar 
intimately deception should not be possible, but those who knew him distantly 
ought be deceived 


CONTRADICTED BY DEFENDANTS’ PLEADINGS AND E^TDENCE 

This was as near an admission of similarito as counsel could induce himself 
to go, though it was not quite the same thing as saying that there was 
sufficient similanty, but that it was not such as could mislead the intimate 
relations But the admission such as it was went directly against the case 
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made by bis clients in their •written statements, and against the evidence of 
Bibhabati Devi herself, not to speak of the numerous other witnesses, 
strangers or relations, who had vied with one another in disavowing even a 
remote resemblance In paragraph 21 of her written statement {Vol f, 
p 177) Bibhabati Devi in fact ' averred as "absolutely false" that "many 
people recognised and many others guessed the plaintiff as the second Kumar 
while he was staying on the Buckland Bund, (and) that the relations of the 
plaintiff and the local zemindars were convinced of his identity and pressed 
him to declare as such” The Chota Rani, Ananda Kumari Devi, too, m 
paragraph 6 of her written statement [tbtd, p 186) made a similar derual of 
the alleged recognition of the plaintiff by tenants and relations alike In her 
evidence Bibhabati Devi was not content with saying, after taking (at her own 
counsel’s request) "a good look” at tlie plaintiff, that he was not the mati 
who was her husband (Vol 12, p 196, ll 14-16), but was positive that no one 
could possibly mistake the one for the other / 

"Q — If anybody says that as between the second Kumar and the 
plaintiff there is not such difference that a man cannot mistake 
one for the other, would yon agree? 

A — ^No That would not be at all true 


Q anybody says that they look like twins, would you agree ? ' 

A — Oh no, on no account 

Q Or if anj'body says that the sight of the plaintiff reminds one of 
the second Kumar? 


A —I would not agree at all 

g— You say then there is no resemblance between the two? 

A —None in my eyes None that I can see 

2 If any man, however respectable, soys that there is resemblance 
between the two striking, would you believe him? 

A — Not in the least 


Q If anybody says there is resemblance between the two? 

A -I would say there is none” (ibid, p 285, I 29~p 286, I 8) 

one of evidence given by J T Rankin, D W 2. 

in the Mse^J had specially come out from England to depose 

in the case, but who unfortunately did not survive to read and sien his 

would pledge 

nLTsanlv eave f«lt T " the second Lm!r 

necessarily gave false evidence, and his answer was 

mght 

oe telling the truth for aught I know” (Vol J2 * 84 ll n 17\ 
—an honest admission no doubt enough to mio'i, ^ ^ ^ 

.o„-.de»t.ty, brt wh.d, " 

evidence prepared to accept as correct 


the Kumar and thp i ^ striking resemblance between 


(Objected to Allowed Witness asks 
explained and she asks it twice ) 


that the question may be 
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Q — Do j’on say that these witnesses are untruthful? 

^ A —Either untruthful or mistaken— they had lost their memory of 

^ the Kumar during this lapse of time” {Vol 12, p 288, I 35— 

i p 289. I 5) 

CONCESSION OF SLIGHT SIMILIARITY IN ARGUiVIENT— AS INSINCERE 

AS unimeritorious 

, The slight concession of similanty which learned counsel had found it 
, necessary to make in his openmg was thus unceremoniously jettisoned by 
his own chent in her evidence It was a concession which had really no 
; content in it, and I am not at all sure that counsel believed in it himself 
; Pressed by the court, he could not of course help stating his case, but in so 
doing, as he explained to ns, he took particular care to use the words of 
Lord Chief Justice Cockbum, not his own, adding with astonishing frankness, 
: if I am quotmg him anght, that he was not gomg to give the learned judge 
: m the mofussil anything to catch hold of— for, ”if you made an admission, 
it would be only tied round your neck and you could not get away from it” ! 
The object thus was not to make a statement he meant to stand by, but to 
avoid makmg one which he might not be able to get out of I Whatever one 
might think of this exhibition of unconcealed contempt for the mofussil court, 
there seems little reason to doubt that learned counsel must have felt that 
an admission of some resemblance, however slight, would be a halter round 
the neck which would strangle his clients 

In point of fact it is not the admission, but the theory of utter dissimi- 
larity, the absurdity of w'hich it was sought to mitigate by the admission, 
that must prove the death of the defendants' case Say what Mr Chaudhuri 
might, that was the fable with which his chents had started— no resemblance 
whatever in any respect, and this the plaintiff stripped bare of all its false- 
hoods one by one bj his evidence, the so-called admission which afterwards 
came to be made as to pomts of superficial similarity calculated to deceive, 
bemg as msincere as it was unmentorious 

Mr Chaudhun wanted to say that he had all along admitted such super- 
fiaal similarity between the plaintiff and the second Kumar, but according 
to him, the resemblance did not extend bejond the possession by both of a 
"fainsh complexion” and “brownish hair”, if not also of eyes which were 
“not black”, and he was apparently xelymg on the casual statements of a 
few of his witnesses mentionmg one or more of such common features This 
however, certainly fell far short of a case of similaritj, superficial or otherwise, 
such as might tend to deceive anjbody, stranger or relation Neither 
Mr Chaudhuri nor any of his witnesses would admit a likeness of face or 
general appearance on any account, and it is difficult in these circumstances 
to see how mere light complexion or brown hair or light blue 
eyes, or all of these m combination, might produce any suspicion of 
resemblance so as to cause one person to be mistaken for the other None 
of the witnesses who spoke to these charactenstics said in fact that thej 
had been misled thereby into beheimg that the plaintiff was the second 
Kumar, but the} maintamed on the other hand, equally with other witnesses, 
that the two were wholly unlike each other 

DEFENCE EVIDENCE— A FEW TYPICAL SAMPLES 

Thus, to give a tj'pical instance, Jagadish Chandra Chowdhury [Vol 2, 
PP 72-112), a defence wntness exammed on commission, who had been a 
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member of the Bhowal Talukdar and Proja Samity for about two months and 
then left it, as he says, because he reahsed that the plaintiff was an impostor 
(tbtd, p 73 j I 32— p 74, I 21), stated m cross-examination that the first day 
he met the plaintiff, the only similarity he noticed between his appearance 
and that of the second Kumar was the fair complexion (tbtd, p 84, U 19-37), 
but was careful to add ‘ "I particularly marked the face which did not tally 
at all’ (tbtd, p 85, ll 2-3) 

Another commission witness, Sarada Prosanna Ghosh (Vol 2, pp 272-293), 
who admittedly had known the second Kumar very intimately, said nothing 
about complexion or any other peculiarity, but stated generally that he had 
noticed no similarity between the features of the second Kumar and those of 
the plaintiff (tbid, p 274, ll 14-16), a statement which he repeated in cross- 
examination with even greater emphasis, saying "I saw that there was no 
similarity of features in the least” (tbtd, p 287, I 23) This is the witness 
who, as the Wards Deputy Collector, had gone through the “telegram of 
death” from Darjeeling (tbtd, p 283, ll 34-35), and had also come to know 
of the second Kumar’s death as soon as Bara Kumar had received the 
telegram (tbtd, p 280, ll 33-35), and yet could not check his curiosity to go 
and see the sadhu who was claiming to be the second Kumar in order to 
make sure whether he was really so (ibid, p 286, ll 2-J),— pretending no 
doubt that he did so “with a judicial frame of mind” (tbtd, p 286, ll 6-7), 
having been “neither convinced nor unconvinced” about the death of the 
second Kumar I (tbtd, p 286, I 14) 

Some commission witnesses in fact specifically denied any likeness m 
respect of complexion or hair or eyes Thus, for instance, Atul Prosad Roy 
Chowdhury (Vol 3, pp 22-69), on being asked about the distinguishing 
features in the appearances of the plaintiff and the second Kumar, gave the 
points of difference thus 

“The hair of the second Kumar was brown and the plaintiff’s hair is 
black Eyes of the second Kumar were fairly large and long-drawm, 
with a “bluish tint” like that of Europeans, and the plaintiff’s eyes 
are small, roundish and somewhat pale 

The complexion of the second Kumar was “reddish” like the 
Englishmen, and that of the plaintiff is white” (tbtd, p 28, ll 19-25). 
All this, be it noted, was in examination-m-chief 

Take another commission witness, Durga Prosad Biswas (Vol 3, 
pp 127-158), who was pointedly asked if he meant to say that there was no 
resemblance at all in respect of complexion, hair, nose, eyes and other 
features, and the answer was, there was none they were entirely different, 
and from all these he came to be definitely certain that the plamtiff was not 
the second Kumar (tbtd, p 151, ll 1-7) 

It IS significant that Bibhabati Devi herself insisted on difference in 
complexion, her counsel’s admission notwithstanding 

2 — If anybody says that the second Kumar’s complexion was very 
fair with slight tinge of red, would that be correct? 

A — No 

6 anybody says that between plaintiff’s complexion and the 
second Kumar s complexion there is not such difference that one 
cannot mistake the one for the other, would yon agree? 

A —No ” (Vol 12, p 285, ll 18-24) 
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It as worth while notiang in this connection that m her examination-m-chief 
she gave her husband’s complexion as "very fair" "with a yellow tinge” 
(ibid, p 200, ll 3-4), but she improved upon it in re-examination b> adding 
that the colour of his face was "sun-burnt" (ibid, p 313, ll 26-28), tlius 
coming into line with plaintiff’s expert witness, PW 544, Jamini Prakasli 
Ganguly, the artist and painter, who, describing the plaintiff’s complexion, 
said that it was now "fair, rnflier sun-burnt, pinkish" [Vol 7, p 407, ll 6-7) 

Satyendra’s attitude in the matter of complexion was no less uncom- 
promising than his sister’s After the conclusion of the evidence of the 
aforesaid expert, learned counsel for the defendants is said to have made a 
statement m court regarding the second Kumar’s complexion in these terms 

"As between the second Kumar and the plaintiff it is very difficult to 
describe the shade of difference m their complexion I do not say the 
difference m their complexion is such as could not possibly deceive 
people to take the one for the other" {vide plaintiff’s petition dated 
8-8-35, Vol 15, p 243 see also tbtd, p 247, for defendants’ reply ) 

This statement was directly put to Satyendra in cross-examination, but 
Satyendra’s answer was emphatic “I do not accept this statement” [Vol 16, 
p 449, ll 34-41) ' 

The redoubtable Dr Ashntosh Das Gupta, also always emphatic in his 
statements, categoncally asserted "A glance is enough to show that the 
complexion of the plaintiff and that of the second Kumar are entirelv 
different" [Vol 16, p 332, ll 32-33) 

On the question of the colour of the hair, as the learned judge points out 
[Vol 18, p 69, ll l-Il), the defendants made the case at one stage that the 
Kumar’s hair was brown, but that of the plaintiff was black, as will appear, 
for instance, from the evidence of Atul Prosad Roy Chowdhury already quoted 
(Pol 3, p 28, ll 19-20) The Punjab witnesses who were called to prove 
that the plaintiff was Mai Singh of Aujla also gave him black hair, e g , 
Mohor Smgh, who says "His hair was black but not very black” [Vol 3, 
p 376, I 45) , Gurdit Singh, who says "His hair was dark, but a few were 
brown” [tbtd, p 381, I 1) , and Mahna Singh, who says "Attar Singh had 
black hair and Mai Singh’s hair was also black” [tbtd, p 394, I 1) Lindsay 
had, however, found the hair "golden rather than red like Atikullah’s, as he 
notes in the margin of his memorandum of the interview with the plaintiff 
[Ex Z[358), Vol II, p 313) Lt-Col Pulley, the ADC to the Lt -Governor, 
began by saying that the plaintiff’s hair looked as it it was dark and gone 
grey like that of an ordinary Indian, but ended by agreeing that it was more 
hke his own hair! [Vol 5, p 132, ll 14-27) Then followed the theory, put 
to Jyotirmoyee Devi in cross-examination, that the hair was originallj black, 
but turned red, "almost golden”, through lack of oil and from exposure to 
the sun! [Vol 8, p 356, ll 10-32) Other witnesses coming afterwards no 
doubt admitted a certain similanty 

. As regards the eyes, having regard to the defendants’ case, not that it 
Was consistent throughout, I wonder how the colour of the same could be at 
all put forward as a point which might cause even a suspicion of sameness 

PHYSICAL RESEMBLANCE 

The learned judge has gone fully into the question of these phjsical 
characteristics as of all other bodily features, and has in fact left very little 
to add, and while I unreservedly accept his conclusions, it is sufficient to 
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state that m my opmion there is nothmg m the evidence to support the 
view that in the matter of physical resemblance the defendants had at any 
stage any case ether than one of "utter dissimilanty” That case, I repeat 
they had themselves put as a halter round their necks, and if it should 
suffocate them to death, they ought to know whom to thank for it It was 
a lame attempt which Mr Chaudhun made to get his clients out of a position 
from which there was really no escape Neither fair complexion, nor brown 
hair, nor blue eyes can by themselves produce a possible deception, but if 
there is a certain sameness in general appearance, individual features may 
doubtless help either to check or to confirm recogmtion Mr Chaudhun’s 
suggestion that strangers might be deceived, but not those who had known 
the Kumar intimately, only lends support to the plaintiff’s case that the 
near relations who said they had recognised the plaintiff could not possibly 
have made a mistake 

In the result I unhesitatmgly hold that the plaintiff’s evidence of 
recognition stands wholly unshaken 


SITUATION AT JAIDKBPUR ON PI/AINTIFF’S RETURN— STRIKING 
PROOF OF HONEST RECOGNITION 

This evidence receives overwhelmmg corroboration from the course of 
events which happened at Jaidebpur, following the two visits of the plamtiff 
. occasion to mention earher m my judgment,-the first heme 
1 ^ankrantt visit" of barely three days m the second week of 
Apnl, 1921 when he was sent down there from Kasimpur, having been taken 
to Kasimpur from Buckland Bund on the 5th Apnl to the house of the local 

and the next, a much longer visit 
when he came again on the 30th of that month, in the course of which 

ind ^ 1 .® ^J«a-Panc;uiy or the Declaration of Identity on the 4th May. 

Sen tJ^ese days hS 

been desenbed by the learned judge m graphic detail with reference to all 

he relevant evidence (Fol /«, from f 67 Lards), ani should be reS m 
appreciate the situation which arose, a situation which I agree could 
be explained only on the hypothesis of honest recognition by jStirmovee 
Devi and others, and say what Mr Chaudhun migS reallVshSerTd to 
pieces the whole edifice which he tned so selSy^rbrnld ^fa 
conspiracy hatched and perfected by »a few designing persons" 

sav 1rS!J?o?Mr^rhnJ,/h prepared to 

saj, m spite of ^ Chaudhun’s criticisms, that the learned mdse h^ taken 

a wrong view of the evidence He has in fact dpalt 

od...,t.vdy lh« I do fco, <»IM r/™ lo 

my entire concunrence with him in his conclusions ^ 

A senes of facts emerge from this evidence all of nrVimii u 
IS not necessaiy to call attention to as establishing T ’ JowevCT, it 
plaintiff as the second Kumar this d,d ^ recognition of the 

declared his identity for the first fame on the 4th 

this declaration what had only been a susmenn . ’ confining by 

minds of Jyotirmoyee Devi Ld other rSS 

doubtless arisen at the very first meettno- ™ ^ w^ich had 

the Chatt SankranU visit [Vol 8, b 295 house on 

strengthened when she invited him to a mL 
J 9~p 298, I 15), which afteiwaSTlS the sifted to sS 
n or 12 days later on his retum from Langatdl^S^e^irfm aTew 
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minutes at Saibalmi’s house there (ibid, p 298, ll 22-42), and which, again, 
made her send for him on the 30th April (ibid, p 299, 11 2-12), getting him 
5 this time to stay with her in her house and finally reveal himself (ibid, p 299, 
j I 11— p 303, I 29) 

i DEFKNC® CRITICISM BASED ON MEMORIAL VERSION 

i According to Mr Chaudhuri, the account of all these happenings as 
t related by Jyotirmoyee Devi and other witnesses of the planitiff is all so 
: unnatural as to be unbehevable, and he lays great stress on the discrepancy 
; between this version and the case made in the plaintiff’s memorial to the 
; Board {Ex J, Vol III, pp 92-120) The story as set forth in paragraphs 10-14 
of the memorial, he points out, is that the plaintiff was recognised at 
Buckland Bund by D W Atul Prosad Roy Chowdhury, who being "convinced” 
of his identity took him to Kasimpur, treated him there as the second 
Kumar, and made a public announcement to that effect, tliat following this 
declaration, the plaintiff was taken to Jaidebpur by his relations on an 
estate elephant, was acclaimed there as the Kumar and accepted by the 
family "with all the warmth and affection for a lost dear and near relation” 
(ibid, p 94), a story which would place the recognition by the relations 
somewhere about the Chait Sankianti visit There is no reference to the 
Declaration of Identity of the 4th May 

BUT FACTS ADMITTED IN NEEDHAM’S REPORT 

As I have pointed out more than once, it is possible to attach too 
exaggerated ah importance to the memorial, as if it was designed to give 
a full and detailed account of the plaintiff’s case, without any reference to 
the specific object which the plamtiff’s advisers had in view in thus moving 
the executive authorities So far as the present matter is concerned, a 
discussion about the memorial version m really reduced to one of academic 
interest in view of certain admitted facts, and particularly of a document 
originating from defence sources, being the report of the Chief Manager 
Needham to Lindsay of the 5th May, 1921 {Ex 59, Vol II, pp 212-213) 
The outstanding facts which, the memorial notwithstanding, the defendants 
are unable to deny are that the plaintiff was at Dacca staymg on the river- 
side opposite to Rup Babu’s house, was taken from there to Kasimpur at 
the mstance of Sarada Prosad Roy Chowdhury, and after a few days’ halt 
here, was then sent down to Jaidebpur, that he did stop here at Madhabbari, 
and during his stay at 'this place, was taken to the house of jjotirmojee 
Devi at Cliakkar where he met her and other relations, that he was suspected 
by them to be the second Kumar on account of the resemblance winch 
showed through the veneer of ashes still covering his face and bodj , that 
the plaintiff himself was visibly affected, and particularly on being shown 
a photograph of the second Kumar, which drew tears from his ejes, that 
he then left for Dacca without giving any answers to the questions put b> 
the inmates of the house regarding his identit)’, that after a few dajs he 
was again brought to Jyotirmoyee Devi’s house bj' Atul Prosad Rov 
Chowdhury, that an impression thereafter began gaining ground amongst 
tenants and outsiders who were visiting him daily in their hundreds that 
he was none other than the second Kumar, that he declared his atina- 
pariclmy on the 4th May evening in the presence of a numerous crowd after 
giving some details of his past, that he then fainted and the people present 
shouted hullu-dham and jay-dham; and that all the persons there were 
convinced about his identity 
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The evidence of the plaintiff’s witnesses only elaborates the picture thus 
given in broad outline, which is all to be found in Needham’s report, 
Ex 59 The dry light of this document is indeed enough to wither away 
to destruction the whole crop of falsehoods raised by the defence to defeat 
the plaintiff’s story 


VERSION OF DEFENCE WITNESSES 


The defendants’ version is given mainly by D W 310, Jogendra Nath 
Banerjee {Vol 15, pp 435-539), DW 117, Mohmi Mohan Chakravarty 
(Vol 14, pp 379-416), D W 92, Pham Bhnsan Banerjee (Vol 14, pp 104-288), 
D W 365, Dr Ashutosh Das Gupta (Vol 16, pp240-34S), and DW Atul 
Prosad Roy Chowdhury (on commission) (Vol 3, pp 22-69 see judgment 
Vol 18 p 68, U 32-40, and DW 434, Vol 17, pp 382-383, as to how this 
witness avoided coming to depose in court) 

Some of the pomts sought to be made through these witnesses were as 
follows — 


(t) That every body knew that the second Kumar had been dead and 
burnt to ashes years ago, and that there had never been a rumour that he 
was living or going about with sannyasis (Vol 14, p 405. ll 7-10, and 
Vol 15, p 445, ll 6-9) 


(«) That the man who was claimmg to be the second Kumar looked 
utterly dissimilar, with brownish eyes, whereas the second Kumar’s eyes 
were blue (Vol 15, p 451, I 28— p 452, I 23 and p 490, ll 32-36) 

(in) That at a Tea Party given by Jogendra Nath Banerjee at the 
Gol-verandah of the Raj Ban on the Bengali New Year’s Day, 1st Baisakh, 
1328 (I4tli April, 1921), the plamtiff who was present at the function openly 
gave out that he was a Naga and had his ashram in the Punjab (Vol 14 
p 380 ll 16-24, and Vol 15, p 447, I 34-p 448, I 10), accordmg to Atul 
Prosad Roy Chowdhury, the plaintiff had given out his name as Sunder Das 
even earlier at Kasimpur (Vol 3, p 23, ll 3-4) ' 


(in) That the plamtifi was being taken from place to place merely as 
a medicme-man, to cure sterility or other female disease, or eye-trouble, 
though everywhere he was proving his mcapacity m this respect, the earliest 
i Kasimpur to perform a putresMi-' 

n J Chowdhury (Vol 14, p 379, ll 38-39 and 

p 22,‘n 29'.3S) ^ ^ 


(v) That Pham Bhusan Banerjee saw the plaintiff sitting out m 
Jyotirmoyees yard like an ordinary sannyasi distributing medicines and 


Curiously enough, none of the defendants’ witnesses would admit anv 
first-hand knowledge of the Declaration of Identity Pham BhLan Banenee^ 
It appears, conveniently removed himself to Dacca ’ 

onlj, m tl» av».„g (Vo, ,4. f 

Without attempting any explanation, was content merely with saying “It is 
faly that Mohini Babu and I were present at atma-panchay’' (Va fs p 449 
ll 6-7) Mohini Mohan Chakravartv could, uof 1 * , 

cas,.on .-If ,» „any p»pU Z 

why ao many peopte were goiag there" (Vol 14, p 39?, ^ 
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he felt no scruple in making the definite suggestion that the “several 
hundreds of tenants” in Needham’s report [Vol II, p 212, 11 33-34) was 
an “exaggeration” (Vol 14, p 397, U 18-19), though according to his own 
evidence he was the draftsman of that report in collaboration with Jogendra 
Nath Banerjee (ibid, p 381, ll 28-30 and p 400, ll 8-10), and both must ha\e 
believed the account given in it to be true 

Jogendra Nath Banerjee was in fact asked if at the time Needham signed 
the report, witness believed every statement in it to be false, and the answer 
was “No, I believed then that the account it contained was true” (Vol 15, 
p 457, ll 1-3), and later, he categorically stated that he believed it to be 
a fact, as set out in the report, that “all the people who were present at 
the time were convinced that he was no other than the second Kumar”, 
adding that by "all the people” he included the inmates of the house (ibid, 
p 491, ll 15-21) 


SHAMELESS EQUIVOCATION 

Mohini Mohan Chakravarty tried to prove himself a little cleverer He 
was taken through the report, bit by bit, in examination-m-chief, and 
indicated the portions which were within Ins knowledge, or were mere 
hearsa}, or were only his inferences (Vol 14, p 381, I 30— p 382, I 26) 
The i^ormation about the Declaration of Identity was said to have been 
supplied by Budhu and Jabboo or either of them, as witness and Jogendra 
Nath Banerjee were on their way to Jyotirmoyee Devi’s house along with 
these boys after the aUna-paitchay, Budhu being a son of Jyotirmoyee Devi 
and Jabboo a son of her sister Indumoyee Devi It was impossible to get 
out of this witness a straight answer whether he believed what he had heard, — 
the clearest indication, to my mind, of the dishonest evidence he was giving 
His first statement was “The things that Budhu Babu and Jabboo said 
during the journey to the house of Budhu, there was no reason to disbelieve 
at that stage”, and then in the same breath he said “We did not believe, 
of course, that a man who had been cremated could come back”, adding, 
however, “but we believed Budhu as to what had happened” I (tbtd, p 395, 
ll 19-22) Then followed a piece of shameless equivocation, in a desperate 
struggle to avoid an admission that the family could have been under the 
honest impression that tlie plaintiff was the second Kumar “We had no 
reason then to doubt what Budhu and Jabboo had said”, but then, “they 
might have done that from suspicion alone” “Honestly?” — "Can’t say We 
thought they might have beheved that from suspicion” "Suspicion of 
uhat?” — “That he was the real man They beheved in the suspicion that he 
was the real man"\ (ibid, p 395, ll 28-41) He gradually uorked himself 
up to the view that fiom the conduct of Jyotirmoyee Devi and her family, 
although they had not said so, he gathered thej had not accepted the 
plaintiff ! (ibid, p 396, I 32— p 397, I 3) Later, in a moment of forgetfulness 
he let It slip out of his mouth that Needham accepted the facts reported to 
him upon the statements of himself and Jogen Babu (ibid, p 401 ll 12-13), 
and when thereupon followed the natural question, if he beheved the facts 
as he gave them to Needham, he replied, perfectly unabashed “I said 
without looking at the letter that Mr Needham beheved and accepted the 
facts on the faith of our statements” (ibid, p 401, ll 16-19), and then, with 
supreme disregard for consistency, went on to explain to the court “We 
told him that as to the facts which we were giving him on report, we did 
not know whether they were true or false, but they seemed to us to be 
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impossible This is what we told Mr Needham” {ibid, p 401. U 25-27) This 
means that though he “did not believe what was not within his knowledge, but 
thought it impossible”, he “still put these down as facts m the letter to the 
Collector”, the explanation for this being ready to hand “There was no time 
for enquiry” 1 {ibid, p 404, ll 4-8) Finally, he ended by saying that “Jogendra 
Babu said to Mr Needham on the 5th when the letter to Collector was being 
sent that it was a mere fakktkari (ficfaon) — ^the second Kumar had been dead 
and burnt years ago” {ibtd, p 405, U 7-9) It is useless to quote further 
from the evidence of the witness to show the consummate master he was in 
the art of prevarication 


NEEDHAM’S REPORT, THE STRONGEST REFUTATION “REPORT 

OF A BEWEirER” 

Needham’s report, whoever might have been the draftsman and whatever 
the source of the information on which it was based, seems to ray mind 
to be the strongest refutation of the whole of the defendants’ rase as sought 
to be developed through the evidence of these lying witnesses Clearly and 
defimtely, as it seems to me, it was not only a report of the doings of 
people who honestly believed the sadhn to be the second Kumar, but as the 
learned ]udge says, it was “the report of a behever” {Vol 18, p 93, I 15) 
There was not a word in it to suggest that those who recognised the sadhu 
were the victims of a colossal hoax, seeing that the second Kumar had 
been dead and cremated long ago nor m fact a reference either to the 
tea party at which the sadhu is alleged to have declared himself a Punjabee 
and a Naga, or to his having been a mere medicine-man, taken about from 
place to place m that capacity, though only for ineffective cures of female 
diseases neither was there the slightest hmt about the supposed “utter 
dissimilarity” in appearance which at once told him off from the second 
Kumar On the other hand, there was a suggestion for “a sifting enquiry 
about the sadhu”, by which, as Mohini Mohan Chakravarty explained {Vol 14, 
p 403, ll 32-34), was meant an enquiry into the identity of the plaintifi, 
showing, if anything, the existence of an honest doubt on the point in the 
minds of those who were responsible for the report 


FUTIUE ATTEMPT TO BEUTTUE THE REPORT 

To me it seems to be futile to try and destroy the effect of this document 
by showing that it merely gave the facts as supplied by two interested persons 
who, by the way, both happened to be dead The report was going to be 
sent by the Chief Manager to the Collector of the district, to all intents and 
purposes an official communication, though m the form of a letter it 
purported to deal with a grave situation which threatened to imperil the 
administration of the estate, and it is absurd to suppose that either Jogendra 
Nath Banerjee or Mohini Mohan Chakravarty, both holding responsible 
positions under the Manager, the one as Superintendent and the other as 
Assistant Manager, even if none of them was actually present the atma- 
panchay, should put into it matters about the authenticity of which they 
themselves entertained a doubt 

There is doubtless the statement in the teport that “finding the gravity 
of the situation, the inmates of the houses of late Srj Indumoyee Devi and 
Jyotirmoyee Devi informed Mohini Babu and Mr Banerjee that the sadhn 
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had given out such, and such things” (Vol II, p 212, 1 40— p 213, 1 3), 
but it does not mean that they made no enquiries on their part as to the 
truth or otherwise of the story thej had heard The report in fact goes on 
to state that “they forfliwith proceeded to the house of Srj Jyolirmoyee 
Devi and enqmied about the matter‘d (tbtd, p 213, ll 3-4) Even if, as the 
report states, they were unable to meet the sadhu that evening, or the 
following morning when they called again, that is no reason ulij they should 
still unhesitatingly accept the version given to them by Budhu and Jabboo, 
if they did not believe in it themselves at any rate, that does not explain 
why they should not state the facts which were supposed to be within their 
personal knowledge as going to discredit the whole of the story about the 
sadhu being the second Kumar If their present evidence is true, neither 
of them need in fact haye made any further enquiries to convince themselves 
or convince others that the sadhu was an impostor, for, apart from the fact 
that, as they say, they had no doubt whatever about the death and cremation 
of the second Kumar 12 years ago, they must already have heard from the 
man’s own lips at the tea party that he was a Naga, who had Ins asbiam in 
the Punjab, and must also have known him to be a sadhu who was being 
requisitioned by people, among others by Mohini Mohan Chakravartj himself, 
only as a medicine-man, and who had not tlie remotest physical resemblance 
to the second Kumar 


CONDUCT OF JOGENDRA BANERJEE AND MOHINI CHAKRA VARTY 

And yet, as already stated, there is not a whisper about these matters in 
the report, though Mohini Mohon Chakravartj' now says that he and 
Jogendra Nath Banerjee told Needham on the 4tli night that the plaintiff 
could not possibly be the second Kumar {Vol 14, p 396, ll 11-12) Neither 
IS there any indication in it of any remonstrance or expostulation which 
would have been only natural on their part with the ladies of the house for 
their attempted introduction of a Punjabee Naga into the intimacies of their 
family hfe It is admitted that Jogendra Nath Banerjee, if not Mohim Mohan 
Chakravarty, was on speaking terms wfith Jyotirmoyee Devi, being in fact 
the elder brother of her son-in-law Sagar ahas Sati Nath Banerjee, P W 977, 
and one should have expected him at least to go up to her direct to protest 
against her outrageous conduct, for so it must have appeared to him, bat 
the evidence is, he did nothing of the kind {ibid, p 394, U 10-11) Be it 
remembered that Sagar’s wife, Promodbala alias Mam, was staying at the 
time with her mother Jyotirmoyee Devi 

Mohini Mohan Chakravarty made a feeble attempt in one part of his 
evidence to suggest that there was some sort of a protest from Jogendra 
Nath Banerjee when thej’ went to Jyotirmoyee Devi’s house on the 4th 
evening 


"Q —Did Jogen Babu say then that it was all nonsense— that the Kumar 
had long been cremated? 

d —He said that ” (tbtd, p 394, ll 15-17) 

Earlier, however, he had stated 

“He (Jogendra) did not say to Budhu and Jabboo 'Are jou fellow's 
gone mad 7 He was reduced to ashes at Darjeeling’ ” (ibid, p 393, 
n 18-19) 
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On the next morning, again, according to this witness, he and his companion 
were both very anxious to convince the inmates of the honse that the plamtifi 
was not the second Enmar “we did say that morning about the second 
Kumar’s death, cremation and sradh and asked — ^how could he return?” 
(tbid, p 398, U 28-32) Unfortunately, however, for the witness, Jogendra 
Nath Banerjee does not support him m these well-meant efforts to carrj 
conviction to the deluded relations, and he could not help involving himself 
in rather an obvious inconsistency, for it was also his evidence that on the 
4th evening he “did not collect that Jyotirmoyee Devi and her family had 
accepted the sadhu” (ibid, p 396, ll 32-33), and even up to the 5th morning 
they did not understand “the family were very much convinced” , so, as he 
added, “no very great efforts were made to unconvince them” (ibid, p 398, 
ll 33-35) 

As I have said before, it is impossible to place any reliance on the 
evidence of any of these witnesses, and I should certainly prefer to accept 
the statement of Jyotirmoyee Devi that Jogendra Nath Banerjee, if not 
Moliini Mohan Chakravarty, was present at the Declaration of Identity, and 
had in fact been coming to her house very often both before and after 
(Vol 8, p 303, ll 2-3, p 361, ll 1-2 aiid p 362, ll 7-10), as is also testified 
by Jogendra Nath Banerjee’s brother Sagar [Vol 11, p 191, ll 21-23) Both 
these estate ofiicers, I am satisfied, must have been convinced about the 
honesty of Jyotirmoyee Devi and the other relations in accepting the plaintiff 
as the Kumar, and if not equally convmced themselves, must have, at any 
rate, been troubled with an honest doubt about the identity It is this m 
fact which took them to Jyotirmoyee Devi’s house on the 4th May and on 
other days— to “test” their recognition of the sadhu, as Mohmi Mohan 
Chakravarty himself admitted at one stage [Vol 14, p 393, ll 8-10), though 
it IS not surprising that the witness tned to go back upon the statement a 
little later [ibid, p 396, ll 6-11) Jogendra Nath Banerjee on his part 
repudiated the idea of “testing” altogether, suggesting that he went with 
no definite object, but “just to see what was happenmg out of cunositv” 
[Vol 15, p 471, I 31 — p 472, I 7) This witness, I should have pbinted out 
before, first denied that he had been specially appointed to look after the 
case on behalf of the defendants [tbid, p 474, I 36— p 475, I 2), and 
persisted in this demal as long as he could (tincl, p 484, ll 5-6), but had 
finally to admit that it was a fact that the Government Pleader had asked for 
“a special tadbirkar”, and he had been selected with- the duties he indicated 
[ibid, p 485, ll 1-2) 


ATMA-PARICHAY NOT A STAGED DEMONSTRATION 

Mr Chaudhun could not deny the fact of Atma-pauchay altogether, but 
sought to belittle the incident as much as he could, though it is significant 
he dared not call a single witness to give his version of the affair, as he 
might undoubtedly have done, if he wanted to, seeing that hundreds of persons 
must have been present on the occasion As it is, the evidence of the Declara- 
tion of Identity on the plaintifi’s side remains u holly unconti adicted [Vol 18, 
p 93, ll 39-44) It IS no use calling attention to small discrepancies m the 
account given by the plaintiff’s witnesses, either as to the exact date or time 
when the declaration uas made, or as to the exact spot where he was then 
seated, or as to the exact questions or sequence of Questions which w^ere 
asked, or as to the persons who asked tliem These discrepancies such as 
they are, are only strong confirmation of the fact that the witnesses had not 
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.been put up to speak to a tutored storj', and I cannot help obsening that 
if Mr Chaudhun should hope to succeed in his case on the strength of such 
small points of detail, he must be hoping in vain After all, as it seems to 
me, the case will have to be decided on its broad facts, and upon a reasonable 
view of the evidence as a whole, without unduly fastening upon non-essential 
details whicli do not affect its veracitj' at all Treating the eiidence of the 
aima-panchay in this way, I have no hesitation in holding that the learned 
judge has come to an absolutely correct finding regarding the matter "the 
defendants can no more wipe it out than they can wipe out the sun’’ (ibid, 
p 91, ll 33-35) 

There is in my opinion no warrant whatever for Mr Chaudhuri’s sugges- 
tion that the Atma-paiichay was only a demonstration staged on purpose by 
Jyotinnojee Devi and the other members of the family after they had finally 
made up their mind to pass off the plaintiff as the second Kumar, knowing 
him to be an impostor as they did The object, it was said, was two-fold, — 
on the one hand, to overcome the reluctance and difBdence of the plaintiff 
himself to play the part which they wanted him to play, by assuring him of 
public support, and secondly, to canvass such support in order that then- 
plans might be carried to a successful issue It is a pity, however, that none 
of this case was put to Jyotirmoyee Devi or any of the other witnesses who 
spoke about this affair Such a suggestion would in fact contradict and 
be contradicted by the case made by Mr Chaudhun himself on other points — 
his theory of "utter dissimilarity”, for instance, as well as his view that the 
Aima-panchay was really a hole and comer affair, apart from the fact that 
It would postulate a sudden conspiracy on the part of the inmates of the 
house on the off-chance of being able to carry it through 

TRUE SIGNIFICANCE OF THE EVENT 

Fy declaring himself as the second Kumar whether of his ow-n accord or 
at tlie instigation of otliers, the plamtiff of course does not establish himself 
as such, nor will the acclamations of a crowd at a public gathering prove the 
fact of identity The Atma-panchay and the other incidents wdiich happened 
both before and after, are important from the plaintiff’s point of view only 
as showing the course of events which led up to and followed the recognition 
and acceptance of the plaintiff by the femily tliey w-ould doubtless affect the 
question of bona-fides of their recognition, but such bona-fides are not attacked 
bj making suggestions for which there is no foundation laid in the evidence 
Beginning from the day of the first meeting with the plaintiff at her house 
during the Chait Sankranti visit, I do not see anything in' the conduct of 
Jjotirmoyee Devn, or, I may add, of any of the other relations, which may be 
said to have been unnatural or improbable On the other hand, it was the 
conduct of people who were suddenly startled into recognition of a long-lost 
Hear and dear one, but could hardly yet believe theif cj'es, the flicker of a 
hope kindled by rumours from time to time that he might be still living 
having died down almost to extinction, and w-ho were anxious, therefore, to 
avoid taking any action in haste which they might have to repent at leisure 
It was not the artful manoeuvring, though without the art to conceal it, of a 
uiotiv'eless conspiracy to propound an impostor, but onlv a resolute struggle 
to guard against the possibility of being even unwittingly led to accept an 
impostor As Jyotirmoyee Devi put it "Considering our familv we wanted 
to be dead certain so that no question could ever arise m our minds” {VoJ 8, 
P 300, ll 40-42), a very- correct representation indeed of the attitude of the 
whole family towards the plaintiff There is, I repeat, nothing in the evidence 
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of their conduct during this period to show that the plaintiff was being slowly 
won over to play the part of the second Kumar, or that the public mind 
was being prepared for his acceptance as such 

Mr Chaudhuri makes much of the fact that the plaintiff in his oun 
evidence made a confusion regarding the date on which he made the declara- 
tion of his identity In his examination-m-chief he indicated the date as the 
1st May, the day following his arrival at Jaidebpur, an examination of the 
marks on his body being stated to have been made the same morning 
{Vol 4, p 106j ll 24-35), while in cross-examination he said that the marks 
were seen “1 or 2 days before the Bhowal meeting” (tbtd, p 164, ll 11-13), 
two statements, which are doubtless not only inconsistent with each other, 
but incorrect too, even if the “Bhowal meeting” be taken to refer, 'not to 
the big public meeting of the 15th May, but to that at which the declaration 
of identity was made This is, however, nothing but honest failure of recol- 
lection, which not only does not shake the credit of the plaihtiff, but cannot 
affect the evidence of Jyotirnloyee Devi regarding these happenings,— 
evidence, which, as already pointed out, receiies full corroboration from the 
only contemporaneous record of the time, the report of Needham leaving no 
doubt whatever as to the factum or the date of the Atma-panchay, or as to 
the date of the plaintiff’s arrival at Jaidebpur 

EXAMINATION OF PDAINTIFF’S MARKS 

Mr Chaudhuri, again, poured ndicule on Jyotirmoyee Devi’s story of the 
examination of the plaintiff’s marks, and their subsequent ■ announcement to 
the assembled visitors, before the Declaration of Identity (Vol 8, p 300, 
ll 28-42, p 301, ll 22-28 and p 352, ll 16-19), supported as it w’as by the 
evidence of the plaintifi himself (Vol 4, p 106 ll 26-30, and p 164, ll 11-14) 
and other mtnesses, such as Billoo (Jitendra Chandra Mukherjee), P W 938 
(Vol 10, p 336, h 11-31, p 337, ll 1-12, p 355, ll 37-38, p 356, ll 36-37 
and p 357, ll 1-8), and Sagar (Safa Nath Banerjee), P W 977 (Vol 11, p 190, 
ll l-ll and ll 24-25, and p 202, I 39 — p 203, I II) The whole proceeding, 
he said, was utterly unnatural, — Jyotirmoyee Devi, according to his caricature 
of the scene, acting as "the tally-clerk of marks”, recounting them one after 
another, and the nephew checking them off, and the suggestion was that they 
falsely imputed to the second Kumar the marks which they thus found on the 
plaintiff (Vol 4, p 164, ll 24-25, Vol 8, p 371, ll 21-23, and Vol 10, p 357, 
ll 7-8) If there was genuine recogmtion on the part of the sister and the 
family, it w^as added, such an examination of marks would never have taken 
place 


NEITHER "IMPROBABDE” NOR "UNNATURAD” 

It IS difficult to follow what Mr Chaudhuri meant— whether he denied 
the fact that the marks had been seen, or denied that the plaintiff had on him 
tlie marks of the second Kumar The first of these suggestions is negatived 
by the case which, as the learned judge points out (Vol 18, p 91, ll 29-33), 
he had himself put to Jyotirmoyee Devi (Vol 8, p 371, ll 21-23) as also to the 
plaintiff 

Q Isn t it a fact that the marks on your person w'ere seen, and it 
was given out that those were m the second Kumar?” IVol 4, 
p 164, ll 24-25) 

As regards the other, the best answ’er is supplied by the fact that the 
plaintiff does show on his person certam disfanctive marks which were un- 
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^eniably on the second Kumar, namely, an “irregular scar” o\er the left 
outer ankle which is spoken to by the defendants’ orm medical witnesses 
Lt-Col Denham White and Ma]oi Thomas (Vol 17, p 154, I 36— p 155, I 2, 
and p 170, ll IS), and is specifically mentioned as a distinguishing mark 
of the second Kumar in his insurance proposal {Ex 230, Vol I, p 175, 11 2-3), 
and also a rough and striated skm on the insteps and ankle joints, uliich 
appears to have been almost a characteristic feature running through the 
second Kumar’s family, having been present on the feet not only of the 
■second Kumar, but also of Raja Rajendra Narayan Roy, Kripamoyee De\i, 
the Chota Kumar and Budhu, and being still noticeable in Jyotirmoyee Devi 
and her daughter Mam If the existence of these marks is established, there 
seems to be no reason why the evidence regarding the others should be 
summarily rejected 

I refuse to believe that all this was an elaborate concoction which 
Jyotirmoyee Devi solemnly put forward in court, only to give counsel on the 
other side a chance to denounce the story as on the face of it so utterly 
■“improbable” and "unnatural” as to carry its own condemnation No one 
minded to make a false case would unnecessarily lay himself or herself out 
to such an obvious attack It is worthy of note that there was not a word 
of cross-examination from Mr Chaudhun on this evidence, except only to 
suggest that the witness was ascribing to the second Kumar the marks she 
had found on the plaintiff, a suggestion which she had already answered m 
■anticipation in her examination-in-chief {Vol 8, p 301, ll 29-31) 

With all respect to Mr Chaudhun, I for one see nothing in Jyotirmoyee 
Devi’s conduct to ment the descnption learned counsel chooses to apply to it 
As she explains, the object of looking for the marks was only to make 
assurance doubly sure, and far from weakening the endence of recognition 
or casting , doubt on its genuineness, seems to my mind only to place it on 
a stronger and more certain basis 


SITUATION RECADDED 

What after all was the situation, if one must judge the probabilities? 
The plaintiff arrived at Jyotirmoyee Devi’s house on the evening of the 30th 
April, the ash-besmeared sadhu she had seen before and whom she had 
already begun to suspect as her second brother, brought there at her instance 
"by her son and by Atul Prosad Roy Chowdhury, (though the latter falsely 
denied having had anything to do ■with it), because she was anxious to resolve 
the suspicion She had no talk with him that night, but saw him weeping, 
which she was told he did on seeing some photos of the Kumars Next 
morning he ■went to the nver Chillai for a bath, and returned, ashes all 
Over as before She was, how’ever, burning with a desire to have a clearer 
view of the complexion, stripped of this veneer, and accordingly pressea him 
not to put on the ashes next day But he would not comply, and her 
remonstrance was in vain So the following day she sent a man along with 
him to the nver, and for the first time he came back with the body bared 
of all disguise “Then”, as she says, “I saw his complexion It was the 
second Kumar’s complexion as of old, and seemed bnghter still on account 
of Bralimacharyya Then, looking at his face, clean from ashes, he looked 
like Ramendra himself I noticed Ins ey’e-lids darker than his complexion 
1 saw' the mark left by the carnage wheel on his leg, and I saw the rough 
and scored skm at the ■wrists and on the insteps” 
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There is a nng of sincerity in these words which there is no mistaking 
The recognition was complete, not only on her part, but also on the part 
of other relations and of the neighbours who were present A.nd yet to remove 
all uncertainty, she wanted to see the marks on this day, and asked her son 
to look for them, but the sadhu would not allow it he had in facl^been 
all tlie time protesting that he was “nobody” to them It was only the 
next morning that he yielded, and then later in the day, unable to resist 
himself any longer, finally revealed his identity, — a complete capitulation 
to the subtle but gathering forces of Maya within, which he liad striven so 
hard and 'so long to withstand (Vol 8, pp 299-300) 


ATTITUDE OF THE FAMILY 

It is futile for Mr Chaudhun to refer to a statement in Needham’s 
report occurring towards the end, as showing an attitude of hostility on the 
part of the relations even after the declaration of identity "The inmates of 
the house”, it is stated there, "threatened the sadhu that he was incurring 
great responsibility by expressing in words and by conduct that he is the 
second Kumar and that he cannot leave the place without giving the full 
particulars about his identity and past history” {Vol II, p 231, U 6-10) 
This supposed threat to the sadhu after the atma-panchay was put to 
Jyotirmoyee Devi in cross-examination, but she said she had not heard 
anything about it, and did not know all that she could say was that there 
was no question of the plaintiff having wanted to leave after the' declaration 
of identity [Vol 8, p 382, I 28— p 363, I 8), a fact also spoken to by 
Sagar (FoZ 11, p 202, ll 22-23) On Mohini Mohan Chakravarty’s own 
showing he had incorporated the statement in the report on hearsay “this 
lb what we were told”, said he, mentioning Budhu and Jabboo, both dead, 
as the sources of his information (Vol 14, p 381, ll 23-26, p 382, ll 23-2V 
and p 399, ll 15-16) Pham Bhusan Banerjee repeated the tale, as also on 
hearsay, though he would not admit that it was in the Needham report 
{ ol 14, p 134, ll 23-28 and p 215, ll 38-41) It is difficult to see in these 
circumstances how the story could be regarded as proved, but supposing 
It to have been a fact, it could certainly not be said to indicate that the 
family had refused to accept the plaintiff it showed, if anything, only an • 
anxiety on their part to get further particulars from the plaintiff himself 
in order to confirm the impression he had already created m Iheir mind as 
to his identity Mohim Mohan Chakravarty himself admitted that he “did 
not collect that they were thinkmg that the plaintiff was an impostor”, 
though he added ‘ they were doubting whether he was the real man or an 
impostor” (Fol 14, p 399, ll 17-19) In no sense thus can the Needham 
report lend any support to Mr Chaudhuri’s view regarding the attitude of 
the family towards the plaintiff mspite of the atma-panchay 

One should not indeed be far wrong m supposing that this particular 
statement was put in on purpose that the authors of the report might not, 

commit themselves all at once to a definite 
attitude of hostility to the sadhu (Vol 18, p 97, ll 22-26) As Billoo put it 
Jogen Babu was actually present at the atma-panchay, so that all that I 
can say is that not knowing what attitude the Court of Waids was going to 
Babu did not want to commit himself m wnting_it is%sfible 
71 taking up a non-committal ‘attitude” (Vol 10, p 358, 

t ? witness, this passage as well as tlie other one as to 

tlie inmates of the house having mformed Mohini Babu and Mr Banerjee 
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about the things given out by tlie sadha, a as not at all correct (ibid, p 343, 
U 11-17), which was onlj’- a pohte way of sa 3 ^^g it was false 

But perhaps this W'as not w'holly false, but onl} a half-truth, the half of 
it which was e-^pressed ha\ing for its substratum the fact, deposed to b> 
Jyotirino 5 ee Devi, that on the morning of the aUm-panchay, after the 
examination of the marks, she did insist on the sadhu in firm tones to 
declare wdio he was "Your marks and appeaiance are like those of my 
second brother You must be he Declare who 30 U are" "No No, I 
am not”, said he, "I am nothing to 30 U, wh 3 do 30 U annoy me’ I wnll go 
awa 5 ’’ But she won’t take a refusal "Say 3 'ou must w'lio 30 U are”, she 
pressed in fond remonstrance, backing it up with words which, literally 
taken, might be regarded as a threat, but were far from it lU truth "Ruin 
seize 30 U, if you do not” (Vol 8, p 301, U 15-21) She threatened she would 
not tat-e her food until he told her who he was (ibid, ll 35-36] It may be 
that this was misrepresented in the report as a warning to the sadhu of the 
responsibility he was incurring by his refusal to disclose his antecedents, 
but the greatest mischief lay in the suggestion w’hich must have been deh- 
berately false that it reflected the attitude of the family after the declaration 
of identity 


NON-COMMITTAD ATI'ITUDE OF ESTATE OFFICIALS 

It was definitely put to Mohim Mohan Chakraiarty that he and his 
friend Jogendra Nath Banerjee had so manipulated Needham as to lea\e the 
way open for them to shape their course of action according to the reply 
that came from the Collector to the report of the 5th hlay (Vol 14 p 407, 
ll 11-14] The witness of course denied the suggestion, but admitted that 
when the report w'as sent up to Dacca, he did not know whether the Collector 
was going to stand for or against the plaintiff (ibtd, p 407, ll 6-/], and 
admitted further that betw^een this report and another which witness made 
to Needham the next day (Ex Z(203], Vol II, p 215), there was a difference 
of attitude Jogendra Nath Banerjee also could not help saying tlmt before 
the 8 tli May it became generally known that the Court of Wards officers were 
against the plamtiff, but not up to the 5th May inclusive” (Vol 15 p 52/, 
ll 23-25] To like effect was the endence of another defence w-itness, P W 391, 
Prafulla Kumar Chaudhuri, w'ho was an emploj-ee of the estate at the time 
(Vol 17, p 81, ll 9-14] 


FALSE CASE MADE BY DEFENDANTS 

All the indications, in my opinion, tend to confirm the mtrmsic trath 
of the plainfaff’s story of these stimng days, culminating m the Declaration 
of Identity, and one has only to contrast it wnth the maiiifest^ false case 
made by the defendants through other witnesses as "^IL besides Jogenara 
Natli Banerjee and Mohini Mohan Chakraiarty, such as 
Mandal (Pol 13, pp 282-294], D W 108, Umesh Chandra De Sarcar (i ol 14, 
pp 344-346] and D W 377, Hamath Das (Vol 16, pp 408-414], not to “eiition 
DW 92, Pham Bhusan Banerjee (Vol 14, pp 104-228),— a case, but 

none the less wnthout the slightest exaggeration, thus set out by the learned 
judge in words which I find it difficult to improve upon 

"On the defendants’ case, then, the sannyasi on the Buckland Bund 
was being taken from place to place as a medicme-man, to Kasimpur, 
to Saibalini’s house, to Jaidebpur, suspected by nobody as the Kumar, 
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coming for the second time to treat somebody, staying at the house 
of Jyotirmoyee Devi out in the yard, seen by people calling for 
medicmes, until on the fourth day— tne 4th May— this sannyasi, a 
Punjabee, talking an unintelligible jargon, looking utterly different 
from the Kumar, suddenly declared, or was made to declaie, or 
represented as having declared, that he was the Kumar,— without 
knowing whether the Kumar was tall or short, fan or dark, young 
or old, married or smgle, if it was his own act— or if it was not 
his own, the family put him up, despite the widow, despite his 
absolute illiteracy, despite his tongue, and despite his utter dis- 
similarity in looks, despite his complete ignorance of the role he 
was to play, and then placed him in the open to be seen by all 
comers, in the heart of Jaidebpur, and sent him to interview the 
Collector of Dacca, and made up their mind to fight the Court of 
Wards, and against an estate whose rent-roll is something like 
ten latts of rupees” (Vol 18, p 87, U 12-18) 


COUNSEI/’S TAUNT AT THE JUDGE-‘'DACCA SHAKESPEARE” 

To Mr Cliaudhuri, no doubt, this was nothing but the "Dacca Shakespeare" 
talking, as in his abundant chanty he was pleased to characterise the 
learned judge, but it was far easier for counsel, a Bengalee as he was, to 
carp at the language of a fellow-Bengalee than to assail the truth of* his 
facts or the force of his logic Be it said, however, to the credit of the 
“Dacca Shakespeare” that whatever his English might have been, it was 
better than the bad language and worse manners of his critic at the Bar 
who thought It fit to speak of the judge as “floating by the skirts of 
Jyotirmoyee”, when all else sank mto the “morass”, parodying with vulgar 
wit an observation of the judge himself.-“the rocks in this apparent morass”, 
as he described the “incontrovertible” facts in the whole mLs of evidence 
on either side going to prove or disprove the identity {Vol 18, p 157, U 16-18) 

Ap^ from Needham’s report, there is also the letter which, it will be 

brother 

Sailendra Nath Motilal from Jaidebpur on the 5th May, reporting “a very 
incident*’ said to have happened there, the like of which was nS 
recorded even in fiction {Ex 398, Vol II, p 214) All Jaidebpur, he writes 
w s rmly convinced that the sannyasi who had come to Budhu Babu’s house 

m 

y t see him He (Dr Ashutosh) was passing his days in mortal fear as 

^untless people were accusing him of “having fome and told a he” Sich 

inclined to agree meant that he was charged with’ hiving 
made a false report about the second Kumar on his return from D^eehnl 

Sub-Inspectors Md Nurul Amin P W 99S Vol it I 

Abdul Hakim, Vol 12, pp S'i) ’ ' ^ ‘“28, 

DEFINITE CHANGE OF ATTITUDE OF COURT OF WAPn<5 
OFFICIADS FROM AFTER 5TH MAY 

The events which followed the Declaration nf i:. h ^ 

by the learned indw ecmration ot Identity, as fuUy noticed 

pU« 
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practically admitted by Jogendra Nath Banerjee and Molum Mohan Cnakra\artj, 
the attitude of the Court of Wards officials including these two witnesses 
underwent a definite cliange, the first indication of which in fact was iisible 
in the Assistant Manager’s report to Needham of the 6th May {Ex Z{203), 
Vol II, p 215) All the studied reserve of the report of the prCMoiis day 
{Ex 59) was now thrown away the sadhu w-as stated to be “posing falsely” 
as the second Kumar, and refusing to answ'er questions "concerning his 
previous lustory”, except only to give the names of his father and elder 
brother this “refusal to reply” was characterised as “very significant”, 
and a prosecution for “false personification” was actually suggested 


MOHINI CHAKRAVARTY’S REPORT OF 6TH JIAY 

Not a word of explanation, however, in this report, apart from the 
supposed refusal to reply, as to what might have happened during the last 
24 hours to have produced tins sudden conviction that the sadhu was nothing 
but an impostor not a suggestion that he was looking “utterly dissimilar” 
to the second Kumar not a hint, that he w'as not speaking or could not 
speak Bengali none either that the family was still refusing to accept him 
no indication even of the questions supposed to have been put to hiri which 
he declined to answer 

If the other report only misrepresented the attitude of the family, this, 
I have no hesitation m holding, w'as stippiessro ven and suggest lO faht almost 
fiom beginning to end, and not the slightest credence can be attached to it 
It was a report ivhich, as the learned judge finds, was framed to fit ’the 
attitude of the Court of Wards on the 6fh May {Vol 18, p 97, U 27-29 aud 
p 103, ll 8-9), and on his owm showing, Moliini Mohan Chakravarty was a 
man whose loyalty to his employers was much too deep to permit him to 
express his honest belief, if it did not happen to comcide wuth llieir news 

— ^Would you say that you consider it y our duty not to gii e out 
your honest belief on a matter simply because it did not coincide 
with the view of those who are above you ’ 

A — ^I would not disclose my honest belief in tliese circumstances” 
{Vol 14, p 387, ll 34-37) 

Right through from now onwards, the defendants sedulously sought to 
make the case, the plaintiff was refusmg to answer any' questions about his 
past life, either the relatives w'ho surrounded him inlenening to stop the 
questioners, or the plaintiff himself putting them off, sometimes with a sob, 
and sometimes with the remark that he would make his reply at the proper 
time (see, for mstance, Mohini Mohan Chakraiarty, Vol 14, p 383, ll 11-15, 
Jogendra Nath Banerjee, m identical terms, Vol 15, p 449, ll 36-39 aud 
P 450. 11 16-26, Pham Bhusan Banerjee, Vol 14, p 135, ll 17-20, and Kiron 
Chandra Sen Gupta, DW 25, Vol 12, p 490, ll 27-33 aud p 491, 11 1-4) 
Apparently, how’ever, the plaintiff proved himself sufficiently obliging to the 
defendants to give out the details for the concoction of Rai Bahadur Sasanka 
Coonlar Ghose’s very useful “story of the saddhu” > 

All I need say is that in concurrence with the learned judge, I refuse 
to believe the endence of the defence witnesses referred to aboie One 
wonders indeed if the little detail of sobbing as a device to aioid answers, 
or of relatives trying to smother the questioners might not have owed its 
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inception to an idea that it could be turned as effectively against the plaintiff 
jn this case as it had been against Arthur Orton in the Tichborne tnal 


BVIDBNCB OF HARENDRA KUMAR GHOSE 

Mr Chaudhuri makes a good deal of the evidence of a ver>’’ respectable 

witness on the plaintiff’s side, PW 896, Harendra Kumar Ghose, a retired 

Deputy Magistrate {Vol' 10, pp 89-94), who says that on a certain date 
before the 15th May, the day on which the big meeting was held, he had 
been to Budhu Babu’s house to see the sadhu there, and that he put him 
some questions on tins occasion to convince himself of his identity with the 
second Kumar He asked him to say by what name he would call his wife, 
and also to name tlie best-known sweetmeat of Dacca, but the sadhu 
would not answer, saying that he would tell it all when the time arnved' 
(ibtd, p 91, I 29— p 92, I 3) This, says learned counsel, is corroboration of 

the defence evidence, but in the first place, it will be seen that tiie witness was 

unable to fix the date of his visit to Budhu Babu’s house more precisely than 
by saying it was “on a day between the 30th April and the ISth May’’ (tbid, 
p 93, ll 25-26) secondly, there was no suggestion by him of any attempt 
by the inmates of the house to intervene for the protection of the plaintiff, 
thirdly, he was referring to one particular occasion only, fiom which one 
could not certainly infer a general attitude of refusal on the part of the 
plaintiff to submit to any test and above all, if, as Mr Chaudhuri concedes, 
no doubt for his own purposes, the witness was a witness of truth, there 
was not only the fact of his himself having seen a distinct similarity between 
the sadhu’s face and that of the second Kumar (tbtd, p 91, U 13-14), but his 
definite statement as to Pham Bhusan Banerjee having expressed to him the 
opinion that from his conduct and deportment the sadhu appeared to be 
the second Kumar (ibid, p 91, ll 1-3) 


“BIRD-SHOOTING” EPISODE 

Ku defendants’ witnesses notwithstanding, I hold that the 

J’l'ige did take place on 

the Sth May afternoon, as found hy him (Vol 18, p 102, ll 13-15), this being in 
a ^nse the first demonstration to have been held to test the plaintiff’s 
memory a test win* he passed quite as successfully as the very last one he 

^his particular 

(Vol ^2 ** Hakim, P W 1028, 

Z the ' Defamation case itself, m which he was a witness 

259 ^ 0 / n Siven in cross-examination 

over airaiTi in 4 ." ^ plaintiff called him to prove the incident 

Xnfai pretended to forget the details, the 

him that what he hnH^ t f witness, and it was elicited from' 

ll 2^ deposition were facts (Vol 12, p 49, 

plafe S t f LttJn i Convincing testimony as to what actually took 

P W 853 Go^^i '^'^tness for the plaintiff, 

r w 853, Gouranga Chandra Kavya-tirtha (Vol 9, pp 498-502) who was «?ub 

to "?’»S£.rMZ 

plaintiff on the 'wh tm " interview with the 

to iff According to him, Ashu doctor wanted 

put. and put the test question could the plaintiff say who had shot a 
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bird on the cornice of the verandah at Darjeeling’ Before the vadlm gaic 
his answer, Ashn doctor whispered to witness the name "Bireii Banerjcc" 
The sadhu afterwards gave the name as "Han Singh” Ashu doctor protested 
that Han Singh was not at Darjeeling at all Biren Banerjee \,as thereupon 
ealled, and he confirmed the sadhu, adding that Biren did not know how to 
handle a gun Biren Banerjee, D W 290, no doubt denies the stor\ m his 
evidence [Vol 15, p 326, ll 1-3), neither any bird having oeen shot at 
Darjeeling, nor any test question about bird-shooting having been pul to the 
plaintiff, but he is such an utterly discredited witness that his denial is of 
no value It is worth pointing out that Anthony Morel confirms the fact 
that Biren did not know how to shoot {Vol 2, p 391, I 17) As for Han 
Singh, he was admittedly one of the Gurkha guards who had gone with the 
Kumar to Darjeeling {Vol 18, p 47, I 4) 


CONCDUSION ON DIRECT KVIDRNCE OF IDBINTITY 

As bearing on the direct evidence in support of identity, I do not consider 
it necessary to go into the further story of the incidents and events which 
happened from day to day following the atma-pauchay, and content myself with 
expressing my general acceptance of the conclusions of the learned judge who 
has in 'fact dealt with the matter in the fullest detail This direct evidence om 
the plaintifi’s side is in my judgment as satisfactory and convincing as it is 
possible for such evidence to be in proof of identity, and as already pointed 
out, the learned judge might well have rested his ultimate conclusions on 
this alone, but this is far from what he has done 


BODILY FEATURES AND PHYSICAL MARKS 

Having dealt with the evidence of recognition, he next turns to an 
examination and comparison of the bodily features and physical marks, 
discussing tlie subject in all its aspects with a thoroughness wdiich indeed 
leaves notlnng to be desired All the available materials which might help 
towards a conclusion have been sifted, analysed and review’cd with the utmost 
care and fairness, giving the fullest consideration to all possible criticisms, 
and without attaching to any piece of evidence an exaggerated value or 
importance 


MR CHAUDHURI’S OBSESSIONS 

Mr Chaudhun, as usual, has belaboured the learned judge to his utmost 
satisfaction for the way in which he has dealt with this part of the cndencc, 
learned counsel’s thesis obviously being that every form and vanetj of proof 
tliat the plaintiff has offered for the purpose falls short of establishing 
identity as a fact Listening to his long and elaborate arguments, I often 
wondered what was the nature of the evidence w'hich would ha\e satisfied 
^Ir Chaudhun on the question of identity, or whether he thought that where 
the question w^as raised after many years of absence, identits was bs reason 
of that very fact really incapable of being proied in a court of law So 
deeply obsessed was he with his own notions as to the inherent infirmitj of 
the plaintiff’s evidence that he seemed to forget that the evidence of identity 
falling under its different heads had a cumulative significance, apart from 
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the value, positive or negative, attributable to each such 'head taken by itself 
Another obsession, equally strong, which took complete possession of his 
mind, and if I may say so with respect, almost 'threw it off its gearuwas the 
idea, bordering very nearly on conviction, that the learned judge 'had some- 
how or other led himself to beheve that the plaintiff was the second Kumar, 
and was accordingly determined to find identity at all costs, irrespective of 
the evidence, which, according to learned counsel,' he, therefore, felt no 
scruples in twisting and torturing to suit his pre-conceived theones As I 
have said more than once before, there could be no grosser perversion of the 
learned judge’s attitude, as a perusal of the judgment will at once convince 
any one who approaches the task with a mind free from prejudices and 
pre-possessions himself 


JUDGE’S method OF TREATMENT 

Mr Chaudhuri’s criticisms notwithstanding, I have been unable to find 
a single instance in which the learned judge, in his treatment of the present 
topic, has mis-represented or mis-applied the evidence, or failed to notice 
any facts or points, however trivial or msignificant, which might be supposed 
to tell in favour of the defendants He has indeed dealt with the matter so 
fully and fairlj' that I do not propose to do more than record mj' unhesitating 
concurrence with him on all points In my opinion, ihe has taken a correct 
and a common-sense view of the entire evidence on either side, oral, docu- 
mentary and material, checking and testing it at every step to guard against 
the possibility of a hasty or wrong conclusion He has tried to reconstruct 
the body of the second Kumar, as far as such reconstruction is possible, 
from extant photographs, from recorded details in documents and from his 
clothes and shoes as well as from the present recollections of persons who 
knew the Kumar, and then matched the picture with that of the plaintiff as 
presented in the evidence and as seen in court by hunself, formmg his 

opinion imt from any single feature or features, but from the whole colloca- 
tion of them 


EVIDENCE OF PHOTOGRAPHS 

uo judge first takes up the points on which photographs throw 

and evp’hrnws eight, figure, complexion, colour of hair, moustache 

to thf^Jw; i t ^nd then turns 

* ^ ^ compared with the help of the nhotoeraDhs 

aided by the opinions of experts who have read them, there being 8 dSerent 

1 j photographs and the expert evidence, as Mr Chaudhuri 

himself conceded, he is scrupulously careful not to lose sight of the cLsideS- 

'vith the defendants’ enpert°PTOy I!%w * 

rearo?e?5.l~“^^^^ 

T. ensure absolute faintes, of oompanson, he looks' to bl^drSeno^”^ 
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similanties m the photographs, as according to Percj Brown it is onlj 
proper to do (Vol 12, p 321, ll 23-24), and is careful to point out which of 
the features can be definitely regarded as marks of identitj, which of them, 
again, are so m a negative sense in that there is no proied difference, and 
where there is a difference, whether it is such as ma\ be said to destro} 
identit}' The photographs, he finds, while establishing similantj on se\eral 
points, in fact prove no difference in feature, except onh as regards the nose 
(Vol 18, p 224, I 2, p 228, 11 1-2 and p 250, ll 33-34), and on the endence 
he is not prepared to hold that this apparent dissimilaritj shows a really 
different nose, so long as it is explicable bj the growth of what is called 
a node, a bony formation which might have been caused by siphihs from 
which the second Kumar had admittedly suffered (ibid, p 228, II 4-24, p 238, 
11 17-29 and p 240, I 35— p 243, I 6) 


i\fARKS 


The learned judge next addresses himself to the question of the marks 
on the plaintiff’s body to see how far they may be regarded as evidence of 
identity (ibid, pp 228-248), the most important of these, as I have indicated 
before, being the irregular scar over the left outer ankle and the scaly feet, 
not resting on the credibility of any witness 

A list of these marks will be found in the notes of an agreed medical 
examination of the plaintiff which was held on the 14th January, 1936, by* 
three doctors, two appointed by the defendants, Lt -Col Denham White, 
DW 401 (Vol 17, pp, 152-167) and jMajor Thomas. DW 9 (I o' 12, 
PP 336-376), and one appointed b\ the plaintiff, Lt-Col K K Chitterjee, 
PW 1039 (T’ol 17, pp 174-206) These notes were put in and accepted by 
both parties as if they were evidence given by the doctors in court, the notes 
signed by the defendants’ doctors (Ex Z(332 (a), Vol III, pp 340-342) being 
prepared from pencil notes taken down by Major Thomas lo Lt -Col Denham 
White’s dictation (Ex 2(332), Pol 17, pp 167-171), while those of Lt-Col 
Chatterjee (Ex 407, Vol III, pp 336-339), also taken down from Lt-Col. 
Denham 'l^'hite’s dictation, included his owm obseirations made then and there 
The procedure which was followed by the doctors m conducbng the examinabon 
and makmg their notes has been correctly described by the learned judge 
(Fol 18, p 227, 1 6—p 238, I IS), and this, by the way, ought to be enough 
to dispose of any charge of unfairness such as Mr Chaudhun thought it fit 
to bring agamst I,t -Col Chatterjee 


NO SUGGESTION OF "MANUFACTURED” M.\RKS 

It IS not necessary to refer in detail to the learned judge’s discu'ssion of 
these various marks, or to emphasise the discnminabng judgment and 
scrupulous fairness which he shows in dealing with them One or two 
general observabons wnll sufSce In my opinion, there can hardly be any 
doubt that these marks, at any rate the majority of them, had been ■leen by 
Jyobrmovee Devi in 1921 about the brae of the Declarabon of Identity, as 
deposed to by her (Fol 8, pp. 284-285, pp 300-301 and p 352) It was in fact 
Mr Chandhun’s owm case as put to this wntness as well a' to the plaintiff 
himself that these marks were on him at the bme, only that counsel 
suggested that they were being falsely imputed to the second Knnar (1 ol 4, 
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p 164, II 24-25, and Vol 8, p 371, U 21-23) As the learned judge points 
out it was never the defendants’ case that any of the marks had been 
manufactured {Vol 18, p 320, ll 14-15) It is worth observing that Satvendra 
Nath Banerjee himself, though he did not consider tlie question of marks 
to be of any importance (Vol 16, p 443, ll 17-18 and p 444, ll 1-3), but still 
airily made the suggestion that scars might be manufactured (ibid, p 444, 
I 7), was ultimately obliged to make tlie admission in so many words that 
the marks on the plaintiff were not “fabricated” as the second Kumar’s 
(ibid, p 444, ll 37-38 and p 445, ll 4-6) Mr Chaudhun’^in his_ opening 
accepted the same position, though in his reply he made a half-hearted attempt 
to go back upon it A suggestion that marks were manufactured would of 
course carry with it the implication that these were actualli present on 
the body of the second Kumar 


DEFKNCK DENIAL OF MARKS ON SECOND KUMAR 

The only important question to consider in fact would be whether or 
not the second Kumar bore any of these marks on his person The, plaintiff’s 
case from the beginmng has been that he did, as is spoken to bj the plaintiff 
himself (Vol 4, pp 97-98), by Jyotirmoyee Devi (Vol 6, p 281-285, p 300, 
ll 30-34 and p 352, ll 16-19) and a host of other witnesses on his behalf, 
but it IS significant tliat none of the defence witnesses deposed that the second 
Kumar had these or any other distinctive marks on his body 


“IRREGULAR SCAR” OVER LEFT OUTER ANKLE 

Even as regards the irregular scar over the left outer ankle, which 
according to the plaintiff had been caused by a carriage wheel accident, and 
uas specifically mentioned as an identifying mark in the second Kumar’s 
medical report in connection with the life insurance proposal (Ex 230, Vol I, 
p 175, item 4), the defendants persisted in making the case that there was 
no such mark, though they must have had an opportunity of seeing this 
report as early as the 14th July, 1921, when at the mstance of Satyendra, the 
Boaid of Revenue had the document brought before them from the Insurance 
Company along with other insurance papers (Ex 450, Vol 1, p 190) They 
Mere probably hoping that the report would never see the light of day, but 
It so happened that the plamtiff called for it on tlie 24th November, 1934, 
and had it pioduced from the Company’s Head Office in Glasgou on the 
15th December following, when of course the existence of the mark could no 
longer be denied As late as the 3rd September, 1934, however, in answer 
to a complaint by the plamtiff that defendants’ counsel was lef using to 
make a statement as to whether the second Kumar had a mark on the top 
of his ankle (Vol 9, p 497), they actually put in a petition stating it as their 
case that the second Kumar had no carnage accident, and further that he 
had not the mark wdiich the plaintiff had shown on his ankle ! (Vol 10, p 60) 

Long before the existence of the medical report w'as knowm to the 
plaintiff, quite a number of witnesses on his side had, on the other hand, 
spoken to the fact that the second Kumar had been limping on crutches at 
about the time of Chota Kumar’s wedding when the carriage accident is 
said to have taken place Quite charaoteristically, no doubt, Mr Chaudliuri 
suggested before us that the plaintiff’s advisers must have seen a copy of 
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the insnraTice paper in the Calcutta office of the Company, and llien called 
for the original from Scotland, but there was not the shadow of a justifica- 
tion for such a suggestion, and he had not in fact dared put it to aiij of the 
plaintiff's witnesses, far less to the plaintiff himself or to Jjotiriuojec Devi, 
according to him the de facto plaintiff in the case In any event, this would 
not explain the wholesale denial of anv' mark on the second Kumar by Mr 
.Cliaudhuri's own witnesses before the arrival of the medical report 


LAME ATTEMPT TO SUSTAIN INSURANCE MARK 

After the document was produced, as the learned judge points out 
<(Vol 18, p 233, ll 15-19), Bibhabati Devi was the only witness for the 
defence who came to speak about a mark on the second Kumar’s bodv she 
had noticed only one — ^what looked hke a cut-mark on his left leg above 
the ankle joint on the outer aspect which was slightly whiter than Ins 
complexion and slightly raised above the skin, and was more than 1 inch 
and less than IJ^ inches in length (Vol 12, p 211, I 35— p 212, I 6), but 
this was a very lame attempt to sustain the insurance mark, m denial of 
the case expressly made on behalf of the defence 


MEDICAL EXAMINATION OF PLAINTIFF 

While the defendants would thus not admit the existence of any marks 
on the second Kumar, it is still remarkable how from the beginning they 
w'ere insisting on an examination of the plaintiff’s marks by a doctor on their 
Tiehalf, the first application for the purpose being made on the day they 
opened their case, the 6th February, 1935 (Vol 12, p 78) Repeated appli- 
cations in this behalf followed after this from time to time, and it w'as not 
until the 7th January, 1936, that an agreed order w'as made subject to certain 
terms and conditions set out therein The attitude which the plaintiff took 
up in the matter w'as quite proper and intelligible as he explained in his 
petition of the 8th August, 1935 (Vol 15, pp 245-246), he was not unwilling 
to submit to the proposed examination, but objected to its being held until 
after the defendants had examined all their witnesses who might be supposed 
from their intimate acquaintance walh the second Kumar to be competent 
to speak about his marks quite frankly, he did not w'ant to give them 
a chance of concocting evidence against him through such wntnesses At a 
later stage, on the defendants renewing their prayer, apparent!} after the 
close of such evidence on their behalf, tdie plaintiff bv his petition of the 
6th January, 1936 (Vol 17, p 75) called attention to the fact that none of the 
defence witnesses had deposed to the existence of any marks on the second 
Kumar, and on that ground opposed the making of an} order for medical 
e\amination What foUow'ed is set out in order No 1353 of tins date (not 
prmted), as recorded by the learned judge Rai Bahadur Sasanka Coomar 
Gliose for the defendants verbally stated his clients' case the Kumar did 
not have the viaiks alleged by the plainUff, but ir the unlikely event of 
the court commg to a different finding, they were entitled to show that the 
marks could not have originated in the way stated! He claimed further that 
the defendants were entitled to show' b} an examination of tlie marks that 
the plaintiff had not spoken the truth One knows that it does not offend 
against the rules of pleading to raise inconsistent pleas, but wiiere, as here, 
the issue is a plain one of fact, marks or no marks, and a clear-cut case 
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IS deliberately made that there are none, one wonders how a party making- 
such a case can m the same breath be heard to say that the marks may have 
been there, but cannot have been caused in the manner alleged by the other 
side It IS not as if the defendants took up the position that the second 
Kumar had certain marks on his body, but that they were not the marks 
alleged by the plaintiff 

I am not at all surpnsed that upon this statement of Rai Bahadur Sasanka 
Coomar Ghose, Mr Chatterjee on belialf of the plainbff said that he would 
advise his client not to submit to any medical examination at the instance 
of the defendants, adding, however, that he would do so, if the court thought 
it necessary On the following day, it appears, the parties came to an agree- 
ment, and as already stated, a consent order was made This order has not 
been printed, and it might be just as well to set it out — 

“Order No 1356, dated 7-1-36 

Teamed counsel for the plaintiff and learned counsel for the defen- 
dants Nos 1, 3 and 4 agree that the plaintiff might be examined by 
a doctor on the date they will fix by agreement with a view to his 
examination in court as a witness for the defendants Nos 1, 3 and 4 on 
the points mentioned in the defendants’ petition filed on 23-3-35 {Vol 12, 
p 331), and one other point, namely, the alleged node on the shin-bones 
deposed to by a witness for the plaintiff It is agreed that the marks 
on the insurance paper will be examined, and these are the vaccination 
marks and an iregular scar on top of the left outer ankle as described 
by words to that effect on the paper 

The plaintiff will be at hberty to have another doctor in attendance 
at the time of such examination which will be limited by the purposes 
of the petition, dated 23-3-35, and supposing the two doctors differ in 
their observations or m their theories, both doctors will be examined, 
if tendered Each doctor will be at liberty to have an assistant present, 
if he so chooses As agreed, either party may have a lawyer in 
attendance, but the plaintiff \^1 be entitled to object to their presence 
during examination of his private parts” 

It was in pursuance of this arrangement that the joint medical examination 
took place, the marks being pointed out to the doctors by the plaintiff himself- 


GENERAT CHARACTERISTICS 

Apart from the bodily features and marks, the learned judge considers 
certain general characteristics, such as gait, expression of the face and voice, 
as tests of identity, which they undoubtedly are (Vol 18, fp 248-250), and 
m addition to this, he calls attention to the fact that the shoes fit, and so 
also do the old clothes of the second Kumar (ibtd, pp 193-194) 

It will be thus seen that in dealing with the question of phj'sical identity, 
the learned judge has not left unexplored a single point of detail appearing 
m the evidence which might throw any light on the matter m dispute, and 
in the result, he has in my opmion arrived at a conclusion which cannot 
but be regarded as absolutely fair and proper I need onlv draw attention 
to his admirable summing up of tins chapter of the case, m the course of 
which he has very conveniently set out the points of similarity in respect 
of the marks and bodily features in the form of a table [thtd, pp 250-252) 
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iMr Chaudliun ridicules the learned judge because he 5 a \5 later on that 
the identity of the body has been “proved to demonstration”, and "with 
mathematical certainty" [ibid, p 423, U 37-38), but it onh means, as he 
explains b) reference to the bodily features, all exceptional, ana bj the 
bodily marks, all exceptional, which rest on nobody’s credibility, that these 
in their totality can never occur in a second induidnal and "if the chance 
of each of the items occurring in a second individual is represented b\ a 
fraction, the chance of all these occumng in another is the product of these 
fractions, and any one w'lth a sense of mathematical odds would see that it 
is ml” (ibtd, p 251, I 36— p 252, I 3) 

"MATHEMATICAL CERTAINTY” 

Whether or not the learned judge was right in imputing "mathematical 
certainty” to the plaintiff’s proof of physical identity, it is somew’hat remarkable 
that the defendants, though they were not content merely with saying that 
the plaintiff was not the second Kumar, but made the definite case that he 
was a Punjabee peasant of the name of Mai Singh of Aujla wdio afterwards 
assumed the name of Sunder Das wdien he became a saniiyasi, did not yet 
attempt through any of their Punjab witnesses, Mohar Singh and others 
{Vol 3, pp 374-421), or through their Bawa Dhaiam Das (D IP 327, Vol 16, 
pp 51-58), to show that this man had any of the marks wdiich were admittedly 
to be found on the plaintiff’s body, far less to prove how they might haie 
been caused on the other hand, the fact remains that most of these 
witnesses who were asked about it very significantly pleaded their ignorance 
of any such marks Thus, Mohar Singh said "I cannot tell any mark of 
identification of Mai Singh’s body” {Vol 3, p 376, U 43-44) so did Ujagar 
Singh "I cannot say any distinctive mark on Mai Singh’s body” (liitd, 
p 387, I 40) Mahana Singh "I cannot tell any mark of identification 
except that Sundar Das is tattooed on his left arm” (ibid, p 396, U 36-37) 
Wasan Singh "I cannot give any distinctive mark on Mai Singh’s body” 
(ibid, p 403, ll 22-23) and Wazir Singh “Mai Singh w'as Nanga (naked) 
then and besmeared with ashes I cannot give any distinctive mark on the 
body of Mai Singh, but Mai Singh showed me his left arm and told me that 
there was Sunder Das and Dharam Das written there”, which, by the way, 
was wrong, as the tattoo-mark did not contain the name Sunder Das at all 
(ibid, p 413, ll 34-37) What a pity these witnesses should thus depnie 
Mr Chaudhuri’s clients of the chance of proving the defence case to "mathema- 
tical demonstration”! 

Before quitting the subject of physical identity, one cannot help observing 
that by the defendants’ owm token as applied by them to establish the supposed 
identity of the plaintiff with Mai Singh of Aujla, the plaintiff should win 
hands dowm, if one might use this non-forensic expression 


MIND OF THE PLAINTIFF 

It remains now to consider the last, but none the less a most important, 
chapter on the question of identity' — the mind of the plaintiff, a topic which 
Mr Chaudliun complains the learned judge has relegated to a secondary 
position, though there could be nothing further from the truth The com- 
plaint IS' apparently based on a certain remark occumng in the judgment to 
the effect that "the question of identity is primarily a question of the 
identity' of the body” {Vol 18, p 126, 11 4-5), but as the context shows, tins 
IS just the opposite of what the learned judge indicates to be his own view 
27 
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He says quite plainly that one may identify a dead man or a mad man, 
which IS no doubt done only from physical featuies, but where a question as 
to identity has arisen and the evidence about bodily features is conflicting, 
one would look to the mind as a determining test, the mind being “as 
individual as the body”, and “impossible to confound with another, if 
sufficiently searched” {^htd, p 126, ll 5-8) Where, however, as m the present 
case, he adds, rightly or wrongly, the mind is “dehberately left unexplored”, 
the body necessarily "becomes the prmcipal consideration” {tbid, p 126, 
ll 8-11) This certainly does not show that the learned judge on his part 
was anxious to turn away from an examination of the mind, or that he was 
not fully alive to the importance of investigating the complex group of facts 
going to make up what might be called mental identity On the other hand, 
he almost makes it a gnevance himself that learned counsel for the defendants 
would not follow up this particular hue of enquiry for his own purposes 
And yet it is obvious, if the plamtiff was an impostor, it should have been far 
easier for the defence to expose the dissimilarity in mind than for the plaintiff 
to establish similarity in that respect 


TEST OF MENTAE IDENTITY HOW TO BE APPLIED 


There can be no doubt that for a proper application of the test of mental 
identity, the first essential would be to get a correct picture of the personality 
of the second Kumar as he was,— to make sure about the facts of his life, 
his education, his environments, his style of living, his habits and pursuits, 
in fact about all that might be said to make the sum and substance of the 
individual man , for, it is against these that would have to be set the know- 
ledge and recollections of the plaintifl to see how far they were genuinely 
those of the person he represented himself to be Identity could no more be 
established by depressing the second Kumar below his true level than it could 
be defeated by raising him any higher in either case, this would mean 
the setting up of an imaginary standard for comparison which could not 
possibly be a guide to a right conclusion 


Once the standard was correctly set, and the Kumar re-created in the 
image of the man he was, the next question would be one of judging the 
answers given by the plaintifl m the witness box in a fair and proper way,— 
neither requiring too much proof on the one hand, nor being satisfied with too 
ittle on the ofter, ^ Eord Chief Justice Cockburn cautioned the jury in 
the Tichborne trial The object should be to ascertain whether and to what 
extent the answers represented his real unaided memory or knowledge,-the 
test to be applied being what is it that the second Kumar, if livii now, 
might be expected to remember, making allowance for the imperfections of 

memory of one by the standard 
the fict St recollections to be discounted by 

i^ormation at hand from which he might 
have derived all the knowledge which he exhibited? 

the question of mental identity, 

fLve TLitS" the considerations 

favoniahle tn AT Th ^, 11 ,* yet find it possible to come to a conclusion 
Chaudhuris cheats, it was not because of any failure on 

5 the n T t° principles in this branch 

^fu ed iT h u circumstances of the case 

K^ma? S hi f portrayal of the real 

Huraar as he was in life, nor as regards his findings as to the knowledge 
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displayed by the plaintiff of the facts of the Kumar's life, am I prepared to 
say that the learned judge took an “impossible” or incorrect new of the 
evidence on record 


IMAGINARY KUMAR SET UP BY DEFENDANTS 

It IS definitely his view that Mr Chandhuri conjured up a uhollj 
imaginary Kumar in his cross-examinabon of the plaintiff, which, in so far 
as it was intended to defeat the plaintiff, was thus a mere futile shooting 
beyond the mark it would, as he saj's, have defeated the real Kumar 
himself {Vol 18, p 259, ll 1-3), the supposed ignorance which counsel claimed 
to have brought out being not real ignorance at all On the few points on 
which, according to the learned judge, he presumed to touch realitj', the 
plaintiff is said to have given correct answers almost in every instance, the 
exceptions where he failed being in his opinion not at all material [ibid, p 260, 
n 16-22 and p 275, ll 5-26) 

The cross-examination, as the learned judge points out {tbid, p 124, 

I 28— p 125, I 5), apart from trying to establish that the plaintiff was not 
a Bengalee,— a topic which he deals mth separately [tbid, pp 421-422),— was 
aimed at showing that he was not educated at all, and that he knew nothing 
of football, tennis, cricket, polo, billiards, nothing of guns or shtKar, 
nothing of horses and horse-races , nothing of English clothes, English meals, 
or English articles of furniture, nothmg of photography, or of music and 
smgmg As against this, the Kumar, as visualised by learned counsel, was 
the Kumar put to one of plaintiff’s commission witnesses, Satya Dhenu Gbosal, 
—a “well-educated, well-pohshed young Bengalee anstocrat” [Vol 14, p 3, 

II 15-16) , a “thorough-going sportsman”, as put to P W 945, Jatmdra Nath 

Lahin {Vol 10, p 403, I 18) , elegant as a “Raja’s son”, as put to vanous 

witnesses (eg, PW 112, Vol 5, p 93, ll 21-22, P W 402, Vol 6, p 436, 

ll 7-8, P W 433, Vol 7, p 5,1 32, P W 461, Vol 7, p 142, ll I and 7-8 ) , 
accustomed to English clothes, English meals, speakmg English, and living 
in Enghsh s^le {Vol 18, p 125, ll 22-27 and p 252, I 35— p 253, I 14) 

It IS not difficult from the cross-examination to form an accurate idea of 
what the plaintiff was like— of his ways of living, his habits and pursuits, 
his speech and manners, the extent of his literacy or of his knowledge of 
sports or amusements, and the whole question is how far he may be supposed 
to have come up to the standard of the real Kumar as he was, or was likely 
to have been, if he was hving at this date The learned judge admits that, 
apart from anything else, if it was shown that the Kumar was a well-educated 
man, and knew Enghsh, it would mean an end of the plamtiff’s case (ibid, 

p 253, ll 43-44 and p 256, ll 8-9), just as he says, on the other hand, tliat 

if it appeared that the Kumar was absolutely ilhterate, except that he could 
achieie his signature in Enghsh and in Bengali in certain forms, it would 
be an end of the cross- examin ation (tbid, p 256, ll 9-11 and p 260, ll. 28-30) 


AVOIDANCE OF MEMORY IN CROSS-EXAMINATION 

Mr Chaudhun was indignant because the learned judge ventured to 
suggest that counsel had studiously tried to avoid the memorj in his cross- 
examination of the plaintiff, but one cannot help feeling that the indignation 
was onlv a cover to conceal what he must have known was nothing but the 
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barest tnith The critiasm, he protested, vras as imjnst as it ^ as uBfounded 
but cunously enough, while he was so emphatic in denying the charge, his 
arguments before us only sought to find an esjilanation for it Quite earlv 
in his opening, m fact, he thought it right to remind us of the difficult 
position which counsel cross-esamiinng the plaintiff found himself in in this 
case by reason of its peculiar facts On the one hand, it was said, the 
Kumar’s was a short and uneventful hfe, smgularly lackmg m a rich back- 
ground of incidents and matenals, while on the other, it was pomted out 
the plamtifi came into the box after long years of close and intimate association 
with the members of the family, having aU the time been surrounded by a 
multitude of old servants and dependants, and pubhcly eidubited and inter- 
viewed by all and sundrv as the second Kumar, the centre m fact of a 
ceaseless propaganda, thus opening up to him diverse channels of information 
regarding the facts and events of the Kumar’s hfe. and affording also 
abundant time and opportunities for immaculate tutoring 


It was mevitable m these circumstances, counsel complained, that the 
plaintiff had to be cross-esammed only on such thmgs as he was not hkelv 
to anticipate, things which tutoring could not reach, quoting the famous 
dictum of Kord Chief Justice Cockbnm that in such cases the ignoiance of 
yesterday very often became the knowledge of to-day * 


Whether this was or was not a vahd excuse, it was certainlv an admission 
that the plaintiff was not questioned about many matters which might other- 
wise have afforded a good and valuable test of memory, and this is preasely 
what the learned judge had the tementy to point out I do not pretend to 
know much about the art of cross-exammatioE, and have no nght to pit mi 
little or no e^raence m this hne against the acknowledged authoritv of 
learned coMsel for the defendants, but it does seem to me to be curious, 

° ^ tliat die supposed 

tutonng of a witness should be deemed a ground for witbboldm? cross- 

extraordinary appears it to be, speaking ag^ with 
due deference, that counsel should want it to be understood at the end of 

statements on p^mts as S 
specifically questioned the plambff (Fol 4 fi 276 11 1-’ 

said that this itself iras s' ^ the cntiasm, but he tamed lotmd aad 

jastifri. piS Se, as Immed jndge ip „der to 

ander the StSa a* atler mUapse to ahich he had been ledneed 

of false evidence afterward** amied plainhff himself to call a mass 

own level, thus giving a veW much Kumar down to bis 

presented by the plaintiff’s e'arher^SSsTs 


DEFExN'CE PICTURE OF THE REAL KmiAR 

attS ”tt Ms- s 
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question of education and literacy alone, one is tempted to ast whether the 
“well-educated, well-polished young Bengalee anslocrat” put to 5 D Ghosal 
was a mad phantasy of the learned judge, or the array of English terms 
30 pompously paraded in the course of the plaintiff's cross-e\amination a 
fanciful emanation from tlie same source One asks, again, uho was respon- 
sible for that amazing document (E* 468, Vol III, pp 219-275), so Mvidly 
descnbed by the learned judge {Vol 18, pp 257-258) and so aplh referred 
to by him as a "lesson-book” of Pham Bhusan Banerjee (ibid, p 32, 11 8-10 
and p 162, U 12-14),— a. storehouse of the supposed details of the Kumar’s 
life, from which the witness (D W 92) was expected to build up a refined 
English-knowing and English-speaking nobleman, as familiar with English 
dishes as he was fond of English sports and English societj 


A "WEI/Iv-EDUCATED, WELI/-POBISHED ARISTOCRAT” 

Mr Chaudhun tned no doubt to make out before us that in putting his 
case of a "well-educated, well-polished aristocrat” to S D Ghosal, he did 
not mean what he said, but while nobody suggests that he was ascribing 
book-learning and culture to the Kumar by these words, one finds it difiicnlt 
to agree that the phrase he used had reference only to manners, and not to 
education at^ all Quite inconsistently, though quite inaccurately, counsel 
went on to accuse the learned judge of having shut his eyes to the fact that 
witness’ answer to the question was "j'es”, as if he meant thereby to 
subsenbe to the Kumar’s description as a "well-educated” Bengalee, whateier 
that expression might connote In point of fact it will be seen the witness 
refused to do so, sticking to what he had already said, touching onlj the 
Kumar’s manners 

"When I first met the Kumar of Bhow'al, I found him in manners and 
conversation just like a man of his position and status” (Vol 4, p 3, 
II 13-14) 

Tlien followed the question, paraphrasing the answer, but quietly introducing 
the words "well-educated” into it 

"Q — ^I'hat is, you found him to be a well-educated, well-polished young 
Bengalee aristocrat?” 

But the witness was too wary to walk into the trap 

"A — I had only an ordinary conversation with him and I found him 
quite gentlemanly in speech and manners” (ibid, ll 15-18) 

One can understand this attempt of learned counsel to saie his cross- 
examination of the plaintiff by toning down his fancied image of the second 
Kumar, as it is possible also to appreciate the desperate efforts which, as 
the learned judge points out (Vol 18, p 125, U 30-31), the defendants 
afterwards made to prove a bare literacy and a bare ability to speak English, 
though, it may be added, not without a struggle at times to keep alive a 
pale shadow of the Kumar of 3Mr Chaudhun’s earlier lersion But all this 
only lends weight and substance to tlie comments of the learned judge 
against w4iich counsel so vehementlv protested 

Looking at the matter from another point of new, it seems to me that 
the standard which the plamtifi set of himself qita the second Kumar in the 
witness-box is, on the defendants’ own case, a refutation of the picture as 
conjured up by Mr Chaudliun If there was any truth in that picture, is it 
at all hkely that those who were out to pass off a counterfeit imitation 
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should have produced such a hopeless cancature? Admittedly, the plaintiff 
had about him persons, the sister and other relations and associates, who 
must have known all about the second Kumar and his educational and other 
attainments, and if the standard set up by Mr Chaudhun was at all correct, 
it is hard to believe that these persons would not or could not have trimmed 
up their protege at least to a near approximation to that level, so as to avert 
the disaster of a certain crash in cross-examination According to Mr 
Chaudhun, to put it in his own picturesque phraseology, there was the 
evolution of the plaintiff from the chrysalis of a naked sadhu to the full-grown 
butterfly of a Kumar, and yet, supposing he is right, all this laborious 
process ended in produang a butterfly without its wings' 

KUMAR’S literacy AND EDUCATION 

Mr Chaudhun suggested at one stage that the plaintiff’s propounders 
had deliberately avoided teaching him how to wnte lest he might in the 
process of learning develop charactenstics of his own winch would betray 
him at once, but apart from the fact that this would not explain why he 
could not still have been taught how to read to the supposed standard of 
the second Kumar, learned counsel apparently foigot that there should have 
been in that case no occasion for a change in the plaintiff’s case all his 
Witnesses, those who had come before him and those who came after, should 
equally have known the precise calibre of the second Kumar which they 
were expected to speak to With all respect to Mr Cliaudhnn, he seems to 
my mind to have taken up an absurd position the plaintiff had been fully 
coached and tutored,--that is the excuse which counsel gave for not questionmg 
him on many points, and still m the matter of reading and writing, he bad 
been left untouched, in order that at the very first touch of the cross-examiner 
he might stand exposed in all his bareness, the illiterate Puniabee peasant 
he was! ^ 


NO CHANGE OF CASE ON PLAINTIFF’S SIDE 

c. f Chaudhun had pitched his own cross-examination 

so high that he himself left the plaintiff wholly untouched, and I have not 
the slightest doubt, as the learned judge points out {Vol 18, p 266, ll 4-S\, 
that so far as the plaintiff’s advisers are concerned, they put him into the 

ssconf'?™’! liaO comeyed an idea ot tte 

J ? « variance mtl tie picture 

he ga^e of himself during his examination as to have necessitated the calling 
o! /Hire ejdence later on to support Ins own A iSereM “to ae endil 
some of these witnesses should be a sufficient answer - evidence ot 

Kamal Kammi Devi (in cross-exammafaon) Vol i, p 495 ^ n 

cross-examination) Vol 2, p 237, ll 25-26 

Tara Prosad Chow’dlmry (m examination-in-chief) Vol 2 * 325 ll 1-6 

(in cross-examination) p 343, u 5-15, ^ ° 

Nnndo Lall Gum (in cross-examination) Vol 3 , p 221 ll 31-33 
u vol p 29. 
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Surendra Mohan Adhikan, PW 2 (in examination-in-chief) Vol 4, 

f 33, ll 22-25 (in cross-examination) p 35, ll 5-13, ’ 

Harish Chandra Nandi, P W 3 (m cross-examination) Vol 4 p 41 

ll 3-23, 

Radhika Mohan Goswami, PW 4 (in examination-in-chief) Vol 4, 

p 45, ll 10-13 (m cross-examination) p 51, ll 6-28 and p 52, ll 7-11, 

Snresh Chandra Mukherjee, PW 5 (in examination-m-chief) Vol 4, 
p 55, ll 24-29 (in cross-examination) p 62, ll 36-39, p 63. ll 4-8 and 
ll 19-23, and p 64, ll 7-8, 

Ganga Charan Banerjee, P W 8 (m examination-in-chief) Vol 4, p 79, 
ll 12-14 (in cross-examination) p 82. ll 35-37 and p 83, ll 7-8, 

Jitendra Behary Mukherjee, P W 9 (m examination-in-chief) Vol 4, 
p 87, ll 23-30, p 88, ll 10-11 (in cross-examination) p 90, ll 38-41 and 
p 91, ll 3-8 

/ 

The definite case which the plamtiff made, and from which there was 
no deviation in the evidence either of his earlier or of his later witnesses, 
was that the second Kumar had just learnt enough to be able to spell out 
his Bengali and Knghsh signatures by his own unaided effort {Vol 4, p 95, 
ll 10-12 and p 149, ll 21-32), and that thereafter, as he said, assuming he 
was the second Kumar, he gradually forgot all the learning he had acquired 
except that he retained his capacity for making his English and Bengali 
signatures mechanically (ibid, p 150, ll 7-8, p 168, ll 20-26, p 169, ll 1-16, 
p 172, ll 21-34 and p 173, ll 3-33, and Vol 18, p 280, ll 13-17) 


VARYING VERSIONS OF DEFENDANTS 

As far as the defendants are concerned, their case is represented at one 
end by the “well-educated, well-pohshed young Bengalee aristocrat” put to 
S D Ghosal {Vol 4, p 3, ll 15-16), and at the other by the “tea godsn gan” 
of DW 433, R C Sen, being all the effort in “broken English” which, 
according to witness, the second Kumar showed himself capable of, to say 
“tea garden gone”, in speaking to an Englishman m his presence at the 
Viceroy’s Cup races in 1905 {Vol 17, p 372, ll 33-34 and p 373, ll 7-12) 
In between, besides D W 92, Pham Bhusan Banerjee with his “lesson-book”, 
was Bibhabati Devi herself to hear the second Kumar talking English “at 
many places” {Vol 12, p 209, ll 28-29), and even talking “fluently” with the 
“Sahib doctor” to explain his disease (ibid, p 290, ll 4-6), and there was also 
of course her redoubtable brother to say that he had heard him speak 
English not only with Mr Meyer and Mrs Meyer, Mr Wharton and Mr Heard, 
and some of the “firmgi” (Eurasian) employees, but evein “in every day 
conversation with us”, using, however, on such occasions only "some words 
of Enghsh” {Vol 16, p 425, ll 7-11) the Kumar, according to this witness, 

would talk ^glish “as an educated man would”, but not, he was wilhng 

to add, “as a highly educated man” (ibid, p 538, ll 3-4), — a rather feeble 
effort to tone down Mr Chaudhun’s "well-educated Bengalee” to the level 
counsel would like to postulate ! 

Satyendra pretended to be even familiar with the English handwriting 

of the second Kumar (ibid, p 425, ll 12-13), and shown a promissory note 

executed by the latter on the 1st April, 1905, for a loan of Rs 10,000/-, which 
the defendants had called for from the High Court {Ex Z{199), Vol 1, p 195, 
tind Photo Album, Vol II, p 39), he had not only no difficulty in identifying 
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the signature on it, but also said that the uords "Ten ttiousand" below the 
signature were in the Kumar’s handwriting {Vol 16, p 425, U 15-16), wntten 
as an educated man would wnte", as he afterwards added m cross-examina- 
tion (ibid, p 438, II 6-9) Whether, however, they were actually uTitten by 
the Kumar or not, the wntmg itself shows, as mil appear from the facsimile 
in the photo album, that the writer could not spell the word "thousand” 
obviously he did not know the letter "u”, and achieved what looks like 
a "w” in trying to mrite it, and was probably going to add another “u”. 
when somebodv must haie stopped him This certainh does not look like 
the writing of an "educated man”, but if anytlung, only confirms the Kumar’s 
inabihty to spell even simple English words, furnishing incidentally one 
more illustration of the fact that eiery document that happens to get on the 
record helps the plaintiff’s case 


I consider that the patent fact which w'as admitted by Mr Chaudhun 
himself that the plaintiff had not been taught either the Enghsh or the 
Bengali alphabet is enough to give a death-blow to the story that the 
second Kumar w'as "educated”, even if he could not be regarded as “w'ell- 
educated” 


FORGED BENGALI LETTERS PRODUCED BY DEFENDANTS 

If the second Kumar was really hterate and knew how to wnte, it is 
surprising that exceptmg a few' signatures, onlj one in Bengah and the 
rest in English, the defendants were unable to produce a single scrap of 
wntmg in his hand from the papers and records at the Rajbari or other 
likely places, leaving aside no doubt a batch of 9 letters supposed to have 
been wntten by him, 8 to Ins wife Bibhabati Den and 1 to her sister Provabati 
(Ex Z(142) seiics anA Z(143), Vol I, pp 90-97 and 99, photo pitnts in photo 
olbiini, Vo] I, pp 34-42), which have been fully dealt with by the learned 
judge and rightly held by him to be forgeries (Vol 18, pp 292-297) Curiously 
enough, the defendants had filed these Bengali letters in court in a sealed 
coier, not to be opened until the examination-in-chief of the plaintiff was over 
(Ordci No 203, dated 19-1-32, Fof 1, p 16), a proceeding for w’hich Mr 
Chaudhun was unable to offer any explanation, except to say that the object 
was to preient the plaintiff from obtaining specimens of the signature to 
sene as models from which he might learn to copi Counsel forgot tliat 
the plaintiff could not take photographs or make copies of the documents 
without notice and without the order of the court He forgot also that if the 
plaintiff might procure models for Ins English signature before December 
1926 when he submitted Ins memorial to the Board of Revenue w'liich contained 
as main as IS such signatures, it is only reasonable to suppose that he 
could obtain Bengali models as well, independenth of the specimens 
which the defendants filed in court onlj m 1932 Then, again, he overlooked 
that none of these letters contained full signatures of the second Kumar, 
and that ns such tliej would be useless as models 

Speaking of these Bengali letters, which, as I have said, the learned 
judge finds to be spimous, I might perhaps draw attention to the fact that m 
all of them the lafala, or the right to left horizontal stroke indicating the 
addition of "in”, in the last compound letter "ndia" of the word “Ramendra”, 
iinifoniih ends in a characteristic hook, which visibly distinguishes the 
signatures therein from tlie eas\ curie of the lafala in the admitted signature 
of the second Kumar in Ea; 2 (Photo Albinn, VoJ I, p i) 



IS PLAINTIFF A BENGALEE? 


425 


The more one looks into the facts and circumstances of the case, the 
more is one convinced, on the one hand, of the correctness of the view taken 
hy the learned judge regarding the cross-exammation of the plaintiff, and on 
the other, of the futility of Mr Chaudhunfs criticisms of it Learned counsel 
himself made an’ important admission, which seems to me in fact to go a 
long way in establishing the plaintiff • „it is that m cross-examimng him, he 
had purposely avoided putting him questions on matters on which he was 
likely to have been tutored or to have acquired knowledge from adventitious 
sources The answers, therefore, which the ' plaintifi gave to such questions 
as might be considered to bave been a legitimate test of memory have an 
unquestioned and unquestionable significance of their own, and as lie learned 
judge points out, the plaintiff hardly failed on any of these Truly enough, 
as Lord Chief Justice Cockbum observed, the ignorance displayed by the 
claimant m such cases matters more than the knowledge which he may 
exhibit, but I am certainly not prepared to say that the plaintiff here 
betrayed any such fatal ignorance, whether on matters which touched real 
memory (Vol 18, pp 275-278), or on topics of .general interest (tbtd, fp 260- 
275), making due allowance of course rfor possible lapse of memory, the 
ignorance' of terms as distinguished from things being obviously of no 
■consequence 


JUDGE’S CONCLUSIONS ACCEPTED 

j 

Bach of these questions, including those of literacy (%hxd, pp 278-297) 
and handwntmg {ibtd, pp 297-304), has been separately and fully dealt with 
by the learned judge, and though Mr Chaudhun has canvassed them over 
again in his own way as hard and m as elaborate detail as he could, I for 
one, sitting here in a court of appeal, cannot persuade myself to hold that 
•either the learned judge’s appreaation of the evidence or any of his findings 
thereon has been shown to be so perverse, arbitrary or clearly wrong that it 
should be set aside I deem it right, on the other hand, to say, on an m- 
dependent exammation of the evidence, giving to Mr Chaudhun’s arguments 
every consideration that is due, that I have come to the same conclusions as 
the learned judge on all the material points in controversy 


IS THE PLAINTIFF A BENGALEE? 

On the question as to whether the plaintiff is a Bengalee or not, which 
the learned judge considers as a separate topic towards the end of his 
judgment (Vol 18, pp 414-422), I fully agree with him that the cross- 
examination on this point was mostly a play on words designed to confuse 
and confound rather than to elicit facts showing true knowledge or the want 
•of it, and I find it unnecessary to say more than that I unhesitatingly accept 
his conclusions The outstanding fact remains that the' plaintiff gave his 
evidence in Bengali, Bhowah Bengali as it was, in the presence of a Bengalee 
judge, and with a Bengalee counsel pitted against him who was only too 
alert to have forgiven a single lapse on the part of the witness 

Taking the cross-exammation as a whole, it is my definite opimon that 
the plamtiff stood his ground remarkably well, establishing his mental 
identity as completely as no impostor could ever hope to do, certainly as none 
in recorded legal annals had ever done before 
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FINAL CONCLUSION ON ISSUE OF IDENTITY 

In the result, theie ts in my consideied judgment no possible getting 
away fiom the conclusion arnved at by the learned judge that the plaintiff is 
Raniendra Narayan Roy, the second son of the late Raja Rajendra Narayan 
Roy of Bltowal [Vol 18, p 427, ll 12-13) 

This, then, disposes of the two mam issues of fact m the case, namely^ 
issues 4 and 5, on both of which, therefore, the decision must be m favour 
the plaintiff and the judgment of the court below fully upheld 


DEFENCE CASE OF PLAINTIFF BEING A PUNJABEE 

Arising out of and in connection with the question of identity, there was 
the specific case which, as already stated, was made by the defendants at 
the trial, if not in their pleadings, to the effect that the plamtifi was a man 
named Mai Singh of Aujla, a village in tlie distnct of Lahore in the Punjab, 
who afterwards came to adopt the name of Sunder Das on his initiation as 
a sannyasi 

The defendants were not of course called upon to make any definite case 
in this behalf, but they chose to make one, as they were certainly entitled 
to do, and if thej succeeded in proimg it, they would no doubt have demo* 
hshed the plaintiff’s claim almost as effectively as by proof of the second 
Kumar’s death and cremation at Darjeehng For if the plamtiff was Mai Singh 
of Aujla alias Sunder Das, he was not and could not be Kumar Ramendra 
Narayan Roy of Bhowal, though the converse of the proposition did not hold, 
for the plaintiff might not be this man from the Punjab, and j'et might not 
be the Kumar of Bhowal 

Agreeing with the learned judge, I hold that the defendants have signally 
and miserably failed to prove this part of their case If I am not mistaken, 
learned counsel for the appellants himself placed but half-hearted reliance on 
It 111 the course of his arguments I have had occasion already to make some 
references to the Punjab enquiry, and if I do not propose to discuss it any 
further, it is because the learned judge has dealt with it very fully m his 
judgment (Pol IS, pp 402-414), and it mil serve no useful purpose to repeat 
his reasons and conclusions with which I find myself in entire accord In 
their attempt to prove tlie supposed real identity of the plaintiff, the 
defendants have only comicted themselves of chicanery and fraud of the 
worst description, the details of which have in fact been clearly unravelled 
by the court below In any case, tlie proof of sucli identity did not purport 
to rest on anj thing more than dubious recognition from mere photographs 


QUESTION OF LIMITATION 

As m my opinion the defendants must fail on the merits, it becomes 
necessarj to consider whether thej can successfulh resist the suit on the 
ground of limitation, which uas in fact made the subject of a specific issue, 
issue No 2 The learned judge has dealt with the question very brieflj, but 

T concluding part of his judgment {Vol 18, 

p 428), holding that the suit is not barred bj limitation Mr Chaudhun did 
not argue the point in court, but handed m a veri full note on the subject, 
as he also did on otlier important topics m the case, no doubt with notice 
to the respondent accompanied by copies of such notes 
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It wiU be material to bear m mind the following dates — 


8th May, 1909 
4th May, 1921 

3fd June, 1921 

30th March, 1927 


Supposed death of the second, Kumar 

« I 

Declaration of identity by the plaintiff as the 
second Kumar , , 

Lindsay’s notice declaring the plaintiff to be an 
impostor 

Resolution of the Board of Revenue rejecting 
the plaintiff’s memorial for setting aside the 
impostor notice 


24th April, 1930 Date of institution of the present smt 

It may be stated at once that the question of limitation will have to be 
decided on the allegations in the plamt The plaintiff will, therefore, have 
to be assumed as the second Kumar ‘ 


AMENDMENT OF PLAINT 

The suit as originally framed was one for a declaration that the plaintiff 
IS the second Kumar and for a permanent, injunction on defendant No 1, 
Bibhabati Devi, to restrain her from interfering with the plaintiff’s possession 
of an 'one-third share of the Bhowal Raj Estate By a petition filed on the 
19th February, 1931 [Vol 1, pp 248-249), ^e plaint was sought to be 
amended by adding a prayer for confirmation of possession, and alternatively, 
in the event of the plamtiff bemg found not to have been in possession, for 
recovery of possession The plaint already contained a statement that the 
plaintiff was in possession of an one-third share of the estate by realisation 
of rent from tenants, and the amendment did not, therefore, introduce a new 
case By order No 99 dated the 15th Apnl, 1931, the then learned subordinate 
judge (not, the judge who afterwards heard the suit) allowed the amendment 
{%btdj pp 9-11) The amendments have for the sake of convenience been 
prmted in red mk in the paper-book {ibtd, pp 119-120 and 124-125) 

On these facts, the first point made by the appellants is that apart from 
the alternative prayer for recovery of possession introduced by the amend- 
ment, as contained m clause (fta f) of paragraph 13 of the plaint, the suit is 
a suit for declaration of identity and title and of actual present possession, and 
that such a suit is governed by article 120 of schedule I of the Indian Limita- 
tion Act, which provides a limitation of six years for all suits not specially 
provided for elsewhere, time to run from when the right to sue accrues 
The right to sue here, it is said, accrued on the denial of the plaintiff’s 
identity by the defendant No 1, that is to say, on the issue of Lindsay’s' 
impostor notice of the 3rd June, 1921, this notice being alleged in paragraph 4 
of the plaint to have been pubhshed "as the result of a ^ conspiracy of 
defendant No 1 with her brother and at their mstigahon" The averment 
in ' paragraph 12 of the plaint that the cause of action arose from the 30th 
March, 1927, the date of rejection of the plaintiff’s memorial by the Board 
of Revenue, and that it has continuously arisen after that, is challenged as' 
wrong in law ^ ’ 

.SUIT governed by art 144 

In my opimon, there is no substance in the appellants’ contention, and 
that for /the following reasons — 

< (i) For purposes of limitation it will not do to refer to the plaint as 

originally' framed, but the plaint as amended will have to be 
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looked lo The prayer for possession cannot be pnt aside as an 
unnecessary prayer on the ground that there is no allegation in 
the plaint that if the court granted the declaration of identity 
asked for, the defendant No 1 would still resist the plaintiff in 
recovering, or continuing in, possession The whole basis of the 
plaint IS that the 'defendant No I was wrongly interfering mth 
the plaintiff’s possession and otherwise denying his light to it, 
although she knew him to be her husband 

, (ti) The suit was not merely one for declaration of identity, even as 
originally framed, but also asked for a permanent injunction 
On the allegations in the plaint, tins was a continuing cause of 
action 

(fit) It should be further noted that the plaintiff made the definite case 
that he uas in possession by realisation of rent from tenants 

It IS next urged that the addition of the alternative prayei for possession 
did not take the suit out of article 120 This argument is again based on 
the view that the only allegation against defendant No 1 is that she claimed 
to hold the estate as a Hindu widow this assumes that if the plaintiff 
was able to prove that he was the Kumar, it would give him all the relief 
that he needed As already pointed out, this is an entire misreading of the 
plaint The fact that defendant No 1 raised a plea of adverse possession in 
her written statement itself shows that tlie prayer for possession was not 
at all an unnecessary one 

I hold that article 120 has no apphcation to the case, but that it is 
governed by article 144 

On this the defendants’ case is that the possession of Bibhabati became 
adverse to the plaintiff from May 9, 1909 This is sought to be supported 
on the ingenious plea that a Hindu widow takes as an heir to her husband, 
and that there can, therefore, be no question of defendant No 1 purporting 
to have represented the plaintiff, while holdmg the estate from after his 
supposed death, as held by the learned judge A widow’s estate, it is said, 
cannot co-exist with a living husband the moment, therefore, she assumes 
possession as a widow and an heir, there is an effective ouster of the person 
whose widow and heir she claims to be This is all casuistry On her own 
case, the defendant No 1 was claiming title and possession tlirough or under 
her husband cx hypothesi there w’as no intention to exclude the husband, 
if it turned out that he was not dead In my opinion, the possession of a 
Hindu widow cannot be adverse to the husband, any more than to the 
husband s re\ ersioner, as such possession is not and cannot be in demal 
of the right of the husband 

The defendants cite the authority of an American case Pearce v French, 
quoted in exteuso m Wood’s Limitataion, m support of the proposition that 
cicii if a party has been in possession under an honest mistake tiiat he is 
.entitled to the propeitj^ and luthout any desire of depriving the real owner, 
time nevertheless runs and extinguishes the title of the real ouner on the 
expiry of the statutorj^ period It is not necessary to hold that possession 
under a mistaken belief mai not amount to dispossession in the 
eje of law the lerj act of possession, though under an honest 
mistake, niaj be an assertion of title bv the possessor and the denial of the 
title of all others, and as has been pointed out by the Judicial Committee 
in Sccrctary^of Stale foi India \ Dehendia Lai Khan, (1933) LR 61 I A 78, 
it IS sufficient that the possession be overt and uitliout anj’ attempt at con- 
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cealment and need not be brought home to the knowledge of the nghtful 
owner All the same, the principle contended for by the defendants, nhile 
it may hold good as between the true owner and a stranger, cannot, m my 
opimon, apply as betu^een the true owner and a person who admittedly 
claims to hold as an heir of the true owner under a mistaken belief that 
the true owner is dead 

It IS not necessary to pursue the matter further I hold that the learned 
judge was right m'the Tieiv he took on the question of limitation 

CONCLUSION 

I have now completed mj' review of tlie base I cannot say I have 
touched upon all points, nor that I have dealt with all points with equal 
fulness, but I beheve I have said enough to show why I concur with the 
learned tnal judge m his findings on the broad facts of the case, upon 
which, and not upon tnvialities, must the decision ultimately depend 

It has been no easy task for the learned judge to disentangle these 
broad facts from the unparallelled mass of details with which the mam 
stream of narrative was choked at everj' step, and as I have said before, 
he has considerably lightened the burden of the appellate court by the 
manner in which he has accomphshed that task I have read and re-read 
his judgment several times over, and it is no small tribute to the care, 
thoroughness and vigilant attention he brought to the consideration of the 
case that I was imable to trace a single error of fact m his statements even 
on questions of small detail, barnng a few' obvious slips When I think of 
the time I have taken in prepanng my judgment, I cannot but be filled 
w'lth admiration for the learned judge who was able to produce his in less 
than half that time, and be it remembered, was able to do so without the 
exceptional facihties of the printed record winch were available to this 
court It is needless for me to remark once again on his appreciation of 
the evidence m the case w'hich I have had occasion to refer to several 
tunes before it is enough to state that it has been so fau and full that 
sittmg m appeal I should not feel justified at all in mterfenng with his 
findin g s on questions of fact It may be that every appeal from a judge 
trymg a case without a jury may be regarded m one sense as a re-tnal, but 
where there is nothing to show that the trial court misdirected itself on any 
pomt, it IS not the function of the appellate court to come to a contrary 
decision As I have already showm, in mj' opinion the judgment of the 
learned judge does not show any misdirection 

Before leaving the case, I should like to express my acknowledgments to 
learned counsel on both sides for the ungiudging and valuable assistance 
they gave to the court, not only by their full and copious arguments, but 
by the shll fuller notes and references they supphed 

I must say a word also in commendation of the stafi of this court for 
their excellent work in the difficult matter of Uie preparation of the printed 
record, which they completed m a httle over twelve months’ time The 
number of errors or omissions noticed in the paper-books during the hearing 
was almost neghgible 

The execution of the prints in the Photo Albums has been of a particularly 
high standard ' 

I desire also to acknowledge the assistance I derived from the stenographers 
of this court who helped m typmg out my judgment to my dictation, among 
whom Mr Haradhon Mukherjee and Mr Panikar deserve special mention - 
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BISWAS, J ’S SUPPI/BaiSNTARY STATEMENT 
27th August, 1940 

BISWAS, J — ^It remains now to refer to a matter affecting the deliver}' 
of ]uagment in this appeal The appeal, as I stated before, had been heard 
by a Bench of three judges which the Chief Justice had specially constituted 
for the purpose, though under the rules of tins court a Division Bench of 
two judges would have been fully competent to deal with it It so happens 
that under circumstances not antiapated at the time this special Bench was 
appointed, judgment has had to be pronounced now with two only out 
of the three judges who had heaid the appeal present m court The facts 
are these — 

The hearing commenced before us three on the 14th November, 1938, and 
continued practically without a break de die in diem till the 14th August, 
1939, a period of full nine months, representing a total of 164 sittings of the 
court After the hearing was over, there were barely 13 working days left 
before the court dispersed for the Dong Vacation on the 31st August, 1939 
The senior member of the Bench, Costello, J , then left for England, having 
taken a fortnight’s leave in continuation of the vacation On the re-opening 
of the court on the 16th November following, he was accordingly absent 
While in England, he afterwards extended his leave from time to time, with 
the result that he has not yet returned, and it is uncertain whether he will 
do so at all before he retires, his retirement being due in normal course 
some time next year 


COSTEDLO, J ’S JUDGMENT SENT OUT FROM ENGDAND 

In these circumstances, our learned colleague has sent out from England 
what IS evidently meant to be bis “judgment” in the appeal, which was in 
fact received by the Registrar of this court on the 17th August last As I 
commencement of delivery of my own judgment, it will 
be my duty to «ad it out in open court m due course, but up to now 
either my learned brother. Dodge, J . nor I have seen it, nor have we 
had any knowledge of its contents 

the i I placed him in full possession of 

the conclusion I had reached in the case as a whole, tentaUve of course 
as It was at the time and equally did my learned brother DodJe J mSe 
to him the opinion he had formed Our learned senior, ^wever did St 
indicate to us which way he was inchned or Low he proposed to dispose of 

of Ir “If teSS ” 'e»had a, a 

occupied himself for the next few daS mamlv our learned leader 

portion of a judgment, contammg rmSTiTesfSfcL^^^ 

bare narratne of the conflicting cases of the parties and 

adianced by their counsel in this court ^ ^ ^ arguments 

Before ue finally dispersed, however it uks « 

J ’s return was delajed or he might no*t find if 

that we should both send him our draft mdSSnL ° 

Mews judgments embodying our respective 
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My learned brother I^odge, J was able to complete the wntmg of the 
substantial portion of his judgment before Chnstmas of 1939, and a copy 
of his draft was mailed to Costello, J in or about the last week of December 
that year So far as I was concerned, I regret-to state that the preparation 
of my judgment was delayed very much longer than I had anticipated, and 
for this I have no apology to offer except the judgment itself It is enough 
to state that with all my efforts, I could not get it finally ready before the 
middle of June this year Portions of my judgment, however, as they were 
completed, were despatched to Costello, J from time to time by aur, the 
last two mstalments having been mailed on the ISth and 25lh of May, 1940 
This earned the judgment up to the end of the Darjeehng chapter No 
further mstalments were sent, as it was understood at the time that there was 
a likelihood of his retnmmg, if he was able to secure a passage out to India 
This expectation, however, failed to matenalize, and he accordmgly sent 
out from England about the end of June or the beginning of July the 
“judgment” to which I have already referred 

I believe, but cannot be positive that my learned brother had received 
all the mstalments of my judgment which had been sent to him before he 
completed his own I may state that the last mstalment which was mailed 
on the 25th May dealt uith Rescue, uhile the portion despatched just before 
that on the 18th May contamed the discussion on the subject of the mormng 
cremation, undoubtedly one of the most important topics of the Darjeelmg 
chapter It is clear he had not before him my views on the question of 
Identity 

Though no final deasion was reached at a jomt conference in the sense 
I have mdicated, before Costello, J left for England, I should perhaps be 
justified m saying, judging from the indications he had given while here, 
that his views, tentative as they were, were in accord with the conclusions 
I had come to and have smee expressed m my judgment 

The fact that Lodge, J and I have not found it possible to agree 
undoubtedly lends a special importance to the opmion of Costello, J, as it 
should have for this reason a determmmg effect on the result of the appeal 
Not as a matter of form, but as a matter of substance, therefore, it is 
essential to consider if that opmion should not have been formed and 
expressed at a final conference with his colleagues 


A FULL BENCH RULING 

As Sir Barnes Peacock observed m the Full Bench cases of Mahomed 
Akil V Asadtm-mssa Btbee and Mutiy Loll Sen Gyival v Deshkar Roy, 
(1867) 9 Weekly Reporter 1, at p 29, it is not a mere techmeal requirement, 
hut one founded upon a fundamental prmciple essential to the due admmistra- 
tion of justice, that every judicial act which is done by several judges ought 
to be completed m the presence of the whole of them In his opmion, the 
learned Gbipf Justice went on to say, a final judgment ought not to be 
pronounced by a court consisting of several judges m a case m which they 
differ, until by conference and discussion, they have endeavoured to arrive at an 
unanimous judgment If, after discussion and after dehberately weighing 
the arguments of each other, the judges cannot agree, their several judgments 
ought to be dehvered m open court m the presence of the others 

The head-note of the case as reported would seem to suggest as if it 
decided that if some of the judges who had heard a case ceased to be judges 
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of the court before judgment was pronounced, am written opinions thej* 
might have left in court before their retirement, whether intending tliem 
to he their judgments or not, could not be treated as judgments m the 
case, but must be regarded as mere minutes or memoranda But as Markby, 
J pomted out m Mussamat Paihatti v Mussavtat Bhtkttn, (1872), 8 BBR. 98 
(Appendix), referring to the Full Bench decision, it w'as a mere accident 
that those judges afterw'ards left the court before tlie case w-as finally disposed 
of, and that circumstance had no bearing on the matter at all, except that 
it rendered the matter irremediable "Wliat was stated to have been held 
in that case was, tliat where there are several judges who had to give their 
opinion m a case, the mere handing in to the Registrar by a judge of his 
own opinion, without there having been any final consideration by all the 
judges as to what their final decision w'as to be, was not a judgment As 
the learned judge put it quite clearly, the decision in that case proceeded 
upon this that in order to there being a final judgment of the court, there 
must have been a final meeting and consideration by all the judges who heard 
tlie case as to what their judgment was to be 

It IS this fundamental basis that what Costello, J has sent out as his 
"judgment” may be said to be lackmg, and tlie question arises, how' far this 
might go to affect its validity as a judgment It maj be stated that tliere 
has been no further discussion between him and us bj' correspondence since 
he left, or since he received our draft judgments 


QUESTIONABLE VALIDITY OF THE JUDGMENT 

Having given tlie matter my best consideration m the light of the Full 
Bench case referred to above, ^e conclusion I have come to is this if I 
am right in behenng, as I do, that Costello, J’s tentative views were in 
accord with those I have expressed, and if it Unns out now he has since 
icvised his opinions, tlie absence of an opportunity by further discussion and 
argument to have influenced his final judgment w'ould indeed be a matter of 
consequence, affecting the final result of the appeal In that case, if I have 
correctly interpreted the Full Bencli ruhng, it would not be a matter to be 
brushed aside as a mere technicality, but be an objectaon striking at the 
lery foundation of the so-called judgment, or opinion, as I should prefer 
to call it 

And w'lien it is added that at the time of wTiting it out, my learned 
brother had not had with him the printed record of the appeal, eitlier the 
oral or the documentary eiidence, except only the volume containing the 
judgment of the trial court, and except, as I gather, some notes of his own 
(fairly copious) which he had made before leavmg for England, the legal value 
of such a judgment would seem to be all tlie more dubious 


NEW RULE 

I am not unmindful that witli a iiew' to meet the contingent of a 
judge being absent from the court at the time of pronouncement of judgment, 
Uiis conrL in exercise of the power vested in it under section 122 of the 
Code of Ci\il Procedure, has recently framed a new rule, with the approval 
of tlie Prouncial Government, as required by section 126, making an amend- 
ment in tlie proMSions of the First Schedule to the Code This '■nle which 
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IS to be added as rule 4 to Order XI/IX, and which came into effect on 
the 15th August last, the date of its publication in the Calcutta Gazette, is 
as follows — 

“A judge of the High Court may pronounce the written judgment or 
opinion of any other judge of the said court signed by Vnm when 
such judge continues to be a judge of such court but is prevented 
by absence or any other reason from pronouncing that judgment or 
opinion in open court ” 

It is not necessary to consider the scope or validity of this lule, or 
some of the questions which seem to anse on the face of it whetlier, for 
instance, it is or is not inconsistent with the provisions in the body of the 
Code, or whether the words “continues to be a judge of such court” in 
the rule exclude a judge who is on leave, or whether, again, where the Chief 
Justice constitutes a Division Court for the hearing of a particular appeal in 
exercise of the power conferred by section 108 of the Government of India 
Aet, 1915, a power which has been preserved by section 223 of the present 
Government of India Act of 1935, this rule would or would not cure the 
defect in the constitution of such Division Court, if on a proper construction 
of the provisions of these Acts or of the Letters Patent, a defect may be 
supposed to anse by reason of the absence from tlie court of one of the 
judges composing it Suffice it to say that the question here, as I apprehend 
the matter, would not be the technical objection of Costello, J ’s judgment 
being pronounced by one of the other judges in his absence, but one of a 
more fundamental character the question, namely, whether or not in the 
arcumstances it would be a valid “judgment” or “opinion” which could 
form the basis of a “deasion” under section 98 of the Code of Civil Procedure 
or clause 36 of the Letters Patent, whichever of these piovisions might apply 

Having considered the matter carefully, I should say, as at present 
advised, that the answer to this question should be in the negative The 
opmion of Costello, J should in that event be excluded from consideration, 
and following the precedent of the Full Bench case in 9 Weekly Reporter 1 
referred to above, the present appeal should be disposed of on the basis of 
the opinions of the remaining members of the Bench 

As such opinions are equally dmded, it should perhaps be our duty, 
if clause 36 of the Letters Patent apphes, to state the points upon which 
we differ They are the points covered by issues 4 and 5 of the suit 
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I I/ODGB, J ’S JUDGMENT 

LODGE, J —The material facts giving nse to this htigation are briefly 
these 

Ramendra Narayan Roy was the second son of Raja Rajendra Narayan 
Roy of Jaidebpur m the distnct of Dacca On the death of Raja Rajendra 
Narayan Roy, Ramendra and his two brothers Ranendra Narayan Roy and 
Rabmdra Narayan Roy succeeded jointly to the very large estate known as 
the Bhowal Raj Estate At the time when this story opens all three brothers 
were alive R^endra Narayan Roy was suffering from syphilis He visited 
Calcutta durmg the cold weather of 1908-09, and apparently during this visit, 
it was arranged' that Lord Kitchener, who was the Commander-in-Chief in 
India, should visit Jaidebpur for a shoot 

After Lord Kitchener’s visit, Ramendra Narayan Roy decided to go to 
Darjeeling for a change He was accompanied by his wife, Bibhabati Devi, 
and her brother Satyendranath Banerjee The party also included Mukunda 
Gum, Private Secretary of Ramendra Narayan Roy, and Dr Ashutosh Das 
Gupta, the family physician, and a large number of servants The party 
stayed at a house called “Step Aside” which had been taken for a period of 
three months 

They arrived in Darjeeling on April the 20th, and shortly after their 
arnval Ramendra Narayan Roy fell ill The exact nature of his illness is 
disputed, but it was sufficiently serious to induce Dr Ashutosh Das Gupta 
to call in Dr Calvert, Civil Surgeon of Darjeehng, in consultation Dr Calvert 
came on the morning of May 6th At some time on the night of May 8th, 
1909, Ramendra Narayan Roy was taken for dead, and on the following 
morning, a body said to be his was taken out in procession and was burned 
to ashes at the Hindu cremation ground 

The remaming members of the party left Darjeeling on the tenth of 
May on their return to Jaidebpur 

One day in the cold weather of 1920-1921, the present plaintiff appeared 
on the Buckland Bund, Dacca, in the guise of a sannyasi, with matted hair 
and ash-besmeared body, and naked save for a loin cloth He remained on 
the Buckland Bund for some weeks, staymg out in the open in all kinds of 
weather, seen and consulted by hundreds of people In the month of May, 
1921, on the fourth of the month to be exact, he declared to a gathering of 
relatives of the Jaidebpur family and villagers that he was Ramendra Narayan 
Roy who was thought to have died at Darjeelmg m 1909 

PLAINTIFF’S CASE 

I 

The questions in issue in this appeal are, whether the plaintiff is indeed 
Ramendra Narayan Roy, son of Raja Rajendra Narayan Roy of Jaidebpur and 
whether the suit is barred by limitation The plaintiff’s case is that his 
brother-in-law Satyendranath Banerjee conspired with the Secretary Mukunda 
Gum and Dr Ashutosh Das Gupta to poison him In furtherance of this 
■conspiracy. Dr Ashutosh Das Gupta administered some jxiison to the plaintiff 
on the night of May 7th, 1909 Thereaffer all the symptoms of arsenic 
poisoning developed, and the plaintiff collapsed and was taken for dead about 
dusk on May the 8th Arrangements were at once made for the cremation 



436 


BHOWAL CASE 


and the plaintiff’s body was taken from "Step Aside" at about 9 ? m to the 
cremation ground Just as the funeral party reached the cremation ground, 
there was a violent storm Eierj'body fled, leaving the body still tied to the 
cot on which it had been carried Fortunately, four naked sannyasis were 
sheltering m a cave near the cremation ground They had heard the cries of 
‘Hanbole’ as the funeral partj were approaching the cremation ground, and 
were surprised at the sudden cessation of the cries One of them came out 
of the cave to see what had happened He heard a sound hke a moan or 
groan coming from the cremabon ground and went to see what it was 


Then aU four sannjasis went to the spot, and found that plaintiff was still 
alive They unhed the ropes which bound him, and carried him to their 
cave Then in fear lest the funeral party should return, they deaded to leave 
the cave and take shelter m a hut further down the hill They earned the 
still unconscious plainbff down the hill to another hut These sannyasis 
nursed the plaintifi back to life They remained near Darjeeling for about 
a fortnight, and thereafter, accompanied by the plaintiff, continued their 
wandenngs through the length and breadth of Northern India The plainbff 
soon recovered physically, but when he became conscious it was found that 
he bad completely lost his memory He had no idea of his identity, his home 
or Ins condition in life In fact he became like a child again 

After wandering for about a year, plaintiff recovered to the extent that 
he was to all outward appearance a normal adult except in one respect all 
memory of events before his cremation and rescue had been completely 
wiped out 


In this condition he wandered for many years in the company of the 
Suddenly one day he remembered that his home was at Dacca, 
and told tins to Ins Guru The Guru at once assumed that plambff’s memory 

iSellmir sannjasis and started home for 

Silland took up his position at 

Buckland Bund While at Dacca his memory was completely restored 

his Snbtf first reluctant to reveal 

L^Tobrnmire Se' ^^^e Raja '^endra Narayar; 

Ko> Jiotirnioyee Dein and other members of the family recognised him 

of Ramendra Ultimately on^he fourth 

0 May, 1909, plaintiff yielded to their entreaties and admitted his idenbty 

h., D™ « O! 

fnkalj denj'ing ttat plarat,« Vtr h»S.n“''' “ 


ujii li.NDANTS’ CASE 

Doi, of Robinto NLian L> ,od E»m ^ 

adopted b\ the abo\e AnamH ° b.arayan Rov who was 

Rabindra Naraian Rov Au'four defendmt deceased husband 

tte.r ,1,0 Coort of wird, 1"' ''P'f 

fuppwlod U,o ptahd’o olaim and 'deposof ,^1,,, t'™' n™' 

dofondants opposed lUe ptointifCs olaa, and oSertS ZTf. ‘ 

set up by Jyobrnioiee Deii, daughter of the fate Rsl P impostor 

and b\ other designing persons^ * ^ ^ ^ ^ Rajendra Narayan Roy 
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The defendants’ case is that Ramendra Narayan Roy was suffering from 
biliary colic when at Darjeeling and that Dr Calvert was called in to treat 
him Dr Calvert wished to give morphia injections when the spasms of pain 
-came on, hut Ramendra Narayan Roy refused to have an mjection because 
of his belief that his mother’s death had been caused by such an injection 
On account of his obstinate refusal, adequate measures to' relieve the pain 
could not be taken in time Ramendra Narayan Roy ultimately consented to 
the injection, it is true, but the pain had been so severe that he collapsed 
and I ultimately , died just before midmght on the, eighth of May It was too 
late to cremate the body that night, and accordingly, the body was taken out 
in procession on the following morning and burned to ashes after the usual 
ceremonies had been observed The further case for the defendants is that 
the plamtiff is a Punjabee who was unable to speak Bengali when he first 
appeared at Jaidebpur in the year 1921 , and they have attempted to prove that 
his, real name is Mai Smgh of Aujla in the Punjab A more detailed state- 
ment of the case for the parties wiU be given as the evidence regardmg each 
^oup of mcidents is discussed 

The suit was filed in the court of the Subordmate Judge at Dacca Mr 
Panna Dal Basu was specially selected to hear the suit During the hearing 
Mr Panna Lai Basu was promoted to the rank of District Judge and appomted 
to be Additional District Judge of Dacca The suit was accordingly transferred 
to the file of the Additional District Judge and the hearing continued before 
Mr Panna Lai Basu as before This transfer explains the re-numbering of 
the documentary exhibits in the case 

t 

The learned trial judge in a detailed and carefully wntten judgment 
came to the conclusion that the plaintiff’s claim was true and decreed the 
suit with costs Against ,that judgment ,and decree, thiee of the defendants 
have appealed The appellants are— > 

■ Bibhabati Devi, soi-dtsant widow of Ramendra Narayan Roy, 

Ram Narayan Roy, adopted son of the late Rabindra Narayan Roy, and 
Ananda Zuman Devi, widow of the late Rabindra Narayan Roy 

The remaining defendant, Safajubala Devi, widow of the late Ranendra 
Narayan Roy, has been made a pro-forma respondent in the appeal 


LIMITATION 

As stated above, the second question in issue m this appeal is the 
-question of limitation In view of my findings on the question of identity, 
it is not necessary for me to deal at length with the question of limitation 

Sufiice it to say tliat, in my opinion, a Hindu woman in possession of 
property of her husband in the honest belief that her husband is dead and 
that her possession is that of a Hindu widow, must be regarded as in possession 
on behalf of her husband, if that husband is in fact ahve In this view, 
if plaintiff IS indeed Ramendra Narayan Roy he must be regarded as having 
been in possession of his share until his identity was denied The suit was 
instituted with 12 years of that denial, and therefore,' in my opinion, was 
not barred by limitation , 


ATMOSPHERE AT DACCA DURING TRIAL 

In openmg the appeal befoi'e us, Mr Chaudhun, counsel for tlie 
appellants, asserted that during the trial in the lower court, the piecincts of 
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the court were crowded daily ivith a mob of enthusiastic supporters of the 
plamtiff who made no attempt to hide their approval or disapproval of each 
piece of evidence as it was given hostile demonstrations against counsel 
for the defence and the defence witnesses were of frequent occurrence news 
sheets were printed daily in the town of Dacca, and these sheets often 
contained oSensive lampoons on the supporters of the defendants 

Mr Chatterjee, counsel for the respondents, has not denied the accuracy 
of this description It is clear that such an atmosphere was not conducive 
to a calm judicial determination of the issues involved Passions were aroused, 
and feelings ran very high Either for this reason, or perhaps because the 
parties were uncertain at the beginning, wdiat facts they would challenge and 
W'hat they would admit, every statement made by one party w'as flatly con- 
tradicted by the other, whether the statement was of importance or not 
Evidence was adduced in support of assertion and contradiction without anj 
consideration of its relevance and importance As a consequence hundreds 
of witnesses were examined whose depositions cumber the record without 
adding in any way to our knowledge of the material facts 


difficulties created by the parties 

It IS obvious that if the evidence of recognition or non-recognition given 
by intimate friends of Ramendra Narayan Roy fails to carrj conviction, the 
evidence on the same point given by tenants who had few opportunities even 
of seeing Ramendra, and no opportumties of intimate association wuth him 
cannot add anything to our knowledge Yet tenants liav'e been examined in 
hundreds either to shew that plaintifi is exactly tlie same m appearance as 
Ramendra Narayan Roy, or to show that there is no resemblance whatever 
This accumulation of unnecessary evidence has merely added to our difficulties 
in coming to a proper conclusion Another of our difficulties was also created 
by the parties to the suit It is clear from the documentary evidence produced 
that officers of the Court of Wards, employed in the management of the 
Bliowal estate, attempted to bring pressure to bear on emplovees and tenants 
of the estate to deter them from supporting the plaintiff and from deposing 
in his favour Attempts w'ere also made to win over those who had already 
joined the plaintiffs party Conduct of this nature ments the severest con- 
demnation, and in view of these facts, it is impossible to attach anv value 

ts and employees of the estate who have deposed 
against the plaintifi It is clear that it was to their advantage so to depose 

The suggestion, however, that the estate was not justified m dismissing 

iSfatutST employees who openly supported the plaintiff, nor in 

instituting certificate proceedings against tenants who were in arrears with 

I ’cLnSf plamtiff, seems to me quite unreasonable 

I cannot understand the argument that an employer of labour is morally 
bound to retain in his semce an employee who openly supports a prSendCT 
and who acts against the interests of his owm emplover Nor can I under- 

rSf bul^hfrrs money- wuth which to pay his 

P«^«“der to the estate and then debits 
he iST P°s®«sion, ,s entitled to any consideration from 

the latter There can be no possible doubt that agents of the defendants 
behaved most improperly in attempting to prevent people from dSS 
on behalf of the plaintiff, but it would be a mistake to^assume that they 
uere the onlv sinners in this respect Witnesses who venturedto de?L on 
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behalf of the defendants were subjected to insult both inside and outside 
tlie court Offensive questions were put to them in cross-examination for 
which there was no justification whatever Charges of sodomy, lechery and 
conspiracy to murder were recklessly levelled' at them The’ inference is 
that there was a deliberate attempt by these means to deter witnesses from 
deposing for the defendants 

In this as m other respects, it seems to me that both parties were guilty 
of serious misconduct Neither party came into 'court with clean hands In 
this view of the case I am unable to hold that the misconduct of a party 
is an indication of the falsity of that party’s case The misconduct to which 
I have referred has added considerably to our difficulties it does not 
indicate m any way, on which side truth lies 


TRIAL COURT’S UNSATISFACTORY MODS OF APPROACH 

Before dealmg in detail with the evidence about particular incidents, 
I desire to make a few observations on the manner in which the lower court 
approached the problem and the reasons why I consider that approach 
unsatisfactory, and in doing so, I think it desirable to indicate generally, 
why I am unable to accept the learned judge’s estimate of the credibility 
of witnesses One of the outstanding features of this case is the fact that 
Jyotirmoyee Devi has accepted the claimant and has acknowledged him to be 
her brother Rameudra Since 1921 Jyotirmoyee Den has lived in close 
contact with the plaintiff and has had innumerable opportunities of testing 
his claim After livmg with him for more than a dozen of years she has 
deposed unhesitatingly to the effect that he is indeed her brother Ramendra 
There can be no doubt that this evidence is the strongest evidence in the 

plamtiff’s favour It is difficult to believe that a sister could possibly Jive for 

twelve years in the same house with a man who claimed to be her brother 
without finding out whether his claim was true Mr Chatterjee for the 

respondents has gone so far as to argue that if , Jyotirmoyee Devi’s evidence 

was honestly given, it was sufficient to establish beyond doubt the truth of 
the plaintiff’s claim The learned trial judge was not prepared to accept 
this argument, but he did concede that if Jyoturmoyee Devi was honest, her 
evidence would go a long way to establish plaintiff’s claim In the circum- 
stances, the question whether or not Jyotirmoyee Devi was honest in her 
deposition, is 'one of the greatest importance 


HONESTY OF JYOTIRMOYEE DEVI 

An appellate court is at an obvious disadvantage compared with a court 
of first instance, 'in attempting to decide whether a witness was deposing 
honestly or not The court of first instance has the advantage of watching 
the witness as he or she gives her evidence and observing the manner in 
which the evidence is given It is not possible to note down all the details 
which go to impress the court in favour of the witness or against him An 
appellate court will, therefore, hesitate long before deciding that a particular 
witness who has been believed by the court of first instance, has not deposed 
honestly 
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As the learned trial judge has believed the evidence of Jjotirmoyee Devi, 
It IS incumbent on this court as an appellate court carefully to examine the 
reasons given by the learned judge before rejecting his conclusions 

ICO ADEQUATE REASONS FOR ACCEPTING HER EVIDENCE 

The learned judge gave three principal reasons for believing Jj'otirmoyee 
Devi's evidence Firstly, he thought that the possibility of a Brahmin ladv 
supporting the claim of an impostor to be her brother was so remote as to be 
almost incredible, secondly, he thought that there was no opportunity for 
'Tyotirmoyee Devi and her associates to hatch the conspiracy alleged bv the 
defence, and thirdly, he was impressed with the manner in which she gave 
her evidence I propose to examine tliese reasons with some care 

It must be remembered that both parties have put forw'ard stones whicli 
are strange and unusual, if the plaintiff is indeed Ramendra Narayan Rov, 
it follows that there must have been a conspiracy between his own secretarv , 
his own prn ate physician and his own brother-in-law to murder him , there must 
have been an apparent death and an almost miraculous resurrection, tliere 
must have an extraordinary rescue and an unaccountable loss of memory, 
there must have been a most unusual sham cremation on the following 
morning, and finally, there must have been denial by a Brahmin ladj of her 
own husband Such a sequence of events is undoubtedly sufficiently rare 
to justifv the descripfaon improbable 

On the other hand, if the plaintiff is an impostor, it follows that Jyotirmovee 
Devn and her associates must have conspired to set him up they must hav^e 
undertaken to coach him in the part he was to play, and to persuade the 
w orld that he w'as the real Kumar This too seems improbable in the extreme 

Where one of two parties puts forward a storv winch is outside the ordinary 
course of human experience, and the other partv maintains that things 
happened in a perfectly ordinary normal manner, the mere improbability of 
the one story mav justify its rejection But, where the alternative to one 
iiiiprobabilitj is another equal, or even greater, improbabihtv', the mere 
strangeness of the story is not sufficient reason for its rejection 

In the present case the learned trial judge dealt first with the evidence 
of recognition In this connection he noted the improbabihtv' of Jyotirmoyee 
Devi conspiring to set up an impostor, but he failed to compare this improba- 
bility with the iiiiprobabihtv of the plaintiff’s story He failed to notice that 
the alternative was another improbability as great, if not greater It is true 
that when the learned judge came to discuss other parts of the evidence he 
noticed the miprobabilitv of the plaintiff’s storv, but having bv then accepted 
the plaintiff’s identitv' as established, he was constrained to believe the storv 
however improbable it seemed 

Vs the learned judge made no attempt to compare the two stones and 
decide which was the less improbable, the argument that Jvotirmovee Devi’s 
ev’idence was vvortliv’ of belief because otherwise her conduct 'vas so unusual 
as to be considered improbable is obviouslv fallacious 

The second argument advanced bv the learned judge was that there w’as 
no lime in which to hatch out such an elaborate end danng plot This 
argument is based on the assumption that neither Jv'otimiov ee Devn nor her 
associates could jiossiblv have thought of this plot until after the plaintiff’s 
second visit to Jaidebpur commenced This assumption is vvhollv unjustified 
There is nothing in the circumstances of the case to preclude tiie possibility 
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that the plot in its mam outlmes had been decided on before even the 
plaintiff set foot m Jaidebpur ' The mere absence of evidence to show that 
•conspirators were plotting, is no proof that they could not possibly have been 
so engaged When I discuss the evidence on this point, I shall have occasion 
to point out that there was certainly suflScient ojiportunity for the conspirators 
to develop their plot ' ’ 

The third argument— and ordinarily the most difficult argument for an 
•appellate court to reject — ^was that the evidence of Jyotirmoyee Devi impressed 
the learned judge ’ as honest evidence But on closer examination, • this 
arghment too is found to be unconvincmg An appreciable part of Jyotirmoj ee 
'Devi’s evidence related to the rumours said to be current in Jaidebpur between 
1909 and 1921 to the effect that Ramendra Narayan Roy was alive and wandering 
about in the company of sannyasis, and to steps taken by members of the 
family to venfy .these stories Jyotirmoyee ,Devi described how messengers 
•were sent in many directions to find her brother, and how these messengers 
returned, with definite and convincing evidence of his survival She added 
that from the information so obtained she was convinced that her brother 
was alive, long before the plaintiff’s appearance in Dacca, and it is obvious 
that if her evidence regarding these searches and the repoits of her agents 
is true, she must have been absolutely convinced that hei brother was alive 
The learned judge, however, has found defimtely that w'hatever rumours were 
current, they produced no action whatever, and that Jyotnmoyee Devi did 
not really believe that her brother was still alive, she merely hoped against 
hope I 

Implicit in these two findings of fact is the third finding that Jyotirmoyee 
Devi was not always truthful and that she was quite capable of giving false 
•evidence if she thought it necessary In other words, the manner in which 
she deposed did not convince the learned judge that she was invariably truthful 
he drew his conclusions regarding her veracity not from her manner, but 
from the substance of her evidence We are in as good a position to appreciate 
the substance of her evidence as was the low'er court, and we need not start 
with the handicap of a finding based upon her attitude m the witness box, 
which we could not venfy 


DIFFERENTIAL TREATMENT OF EVIDENCE ON EITHER SIDE 

In this connection, , it is desirable to point out that the learned trial judge 
fiid not apply the same standard to both sides in estimating the value of their 
evidence 

In cross-examination of Satyadhenu Ghosal, counsel for the defence put 
the question “That is, you found him to be a well-educated, w’ell-pohshed 
^oung Bengalee aristocrat?’’ It is now virtually conceded that this was much 
too high an estimate of the education and culture of Ramendra Naravan The 
learned judge noted that a number of witnesses were examined for tlie defence 
to support this exaggerated estimate and held rightly that their evidence was 
untrue to the knowledge of the party producing them The learned judge not 
without reason took the view that this conduct in , deliberately adducing false 
•evidence must raise a doubt as to the veracitj' of the defence evidence on 
other points 

The learned judge also noticed that the plaintiff himself gave evidence 
which could not possibly be true, a g , to the effect that he could not count, 
and that witnesses were examined on his behalf to support this untrue state- 
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ment In other words, the plaintiff’s party -nere gnilty of a sunilar offence 
to that committed by the defendants This is merely an illustration It is 
impossible to read the endence on either side without coming to ilie conclu- 
sion that each party deliberately adopted a false standaid, in the one case 
too high, in the other too lou— and adduced false evidence to proie their 
case and a perusal of the judgment shews that the learned trial judge uas 
well aware that this was so 

Proved perjury on the part of some defence witnesses was held to justify 
suspicion regarding the ^eraclty of other defence ^Mtnesses But similar 
proved perjury on the part of some witnesses for the plaintiff was regarded 
as an inexplicable phenomenon not only did it fumisli no justificabon 
for suspicion regarding the veracity of other witnesses for the plaintiff, it did 
not even affect the credit of the witnesses who committed the perjurj 

This difference in treatment— this application of different standards to 
the evidence according as it was given in support of the plaintiff or of the 
defendants— IS noticeable throughout the judgment, and detiacts considerablj 
from the value of the learned judge’s estimaie as to the reliability of the 
\anous witnesses 


ORDER OF treatment 

A problem that presents itself at the very outset, is In what order 
shall we deal with the incidents m this case and the evidence relating tO’ 
them ? 

The learned trial judge, after setting out in full detail the history of 
the famih and the allegations of the parties, dealt first with the evidence of 
identification, and noted that almost all the relatives of Ramendra Narajan 
Roy haie accepted the plaintiff Thereafter he considered the evidence of 
identity of phjsical characteristics, noted that some marks on the plaintiff 
agree with marks known to exist on Ramendra Narayan Roy and held that 
no difference between the two had been proved w'hich could not be explained 
by the mere passage of time The learned judge next considered the evidence 
of mental identity and last of all, took up the evidence regarding the 
incidents in Darjeeling in the year 1909 

In inj opinion this is not the most satisfactory manner of approaching" 
the problem It is obvious that the value of the evidence regarding lecogni- 
tion depends to a very large extent on the honesty' of Jyotirmoy'ee Devi and 
tlie members of her family If her acceptance of the plaintiff w'as honest, 
that fact alone would go a long w'ay to convince the jiourt of the truth of his 
case, if her acceptance was found not to be honest, that finding alone would 
justify the court in scrutinising the other ev'idence of recognition with a most 
cntical ey e * 

In this v’lew of the case, the whole conduct of Jyotirmoyee Dev'i from 
1909 onwards must be examined in order to determine vvhether her acceptance 
of the plaintiff was honest or not it is not sufficient merely tc note tlie 
improbability of her being dishonest and the manner m which she deposed 
If, of course, there were convincing evidence coming from independent and 
reliable sources, of a large number of peculiar physical and mental charac- 
teristics of Ramendra Narayan Roy, which agreed (or disagreed) with those 
of the plaintiff, it would not be necessary to rely on general evidence of 
recognition But in the present case tlie independent evidence of such 
characteristics is exceedinglv meagre and far from conclusive 
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I am, therefore, of opinion that the only satisfactory wav of dealing with 
the different episodes is to take them as far as possible in chronological order, 
and I propose, therefore, to consider first the evidence regarding the illness 
of ,Ramendra Narayan Roy at Darjeeling and the apparent death , nes±, to 
consider the evidence of the alleged evemng cremation and alleged rescue, 
and next, the evidence of the admitted morning cremation and tlie return of 
the party to Jaidebpur Thereafter I propose to consider the plamtiff’s 
evidence as to his conduct during the years between 1909 and 1921 , and the 
conduct of the people at Jaidebpur during the same period Then I propose 
to consider the evidence dealing with the plaintiff’s appearance at Dacca and 
Jaidebpur and the conduct of those persons who met him and either recognised 
him or failed to do so Thereafter I propose to deal with evidence of identity 
of physical and mental characteristics, and lastly, to consider the evidence 
adduced by the defence to prove that plaintiff is a Punjabee 


DARJEELING— IDLNESS 

The first question for our consideration is, therefore, what was the illness 
of Ramendra Nara>an Roy which caused his apparent death ? 

The plaintiff’s case is that he was not seriously ill at any time 
before May the 8th He alleges that he was given some noxious drug on the 
night of May the 7th, which produced all the symptoms of acute arsenic 
poisonmg and which resulted in his apparent death some time between 
7 and 8 ph on May the 8th 

The defendants, on the other hand, .assert that Ramendra Narayan Roy 
was suffenng from biliary colic from the 6th of May, but that he refused to 
accept the Doctor’s advice and have morphia mjections as he was under the 
impression that such mjections had caused his mother’s death The pain from 
the biliary colic was so great that Ramendra Narayan collapsed and died at 
about midnight on the 8th of May 

materiality of cause of death 

At first sight it would seem to be a matter of no importance in the present 
case whether Ramendra died of arsemc poisoning or of biliary colic But 
though the cause of death does not matter if he did mdeed die, the time at 
which he was taken for dead has turned out to be a matter of the very 
greatest importance 

It is conceded that Hindus in Bengal have a strong prejudice agamst 
keeping the body in the house after death If a person dies during the night, 
custom requires that the body should be taken out for cremation before 
dawn 

This custom is not strictly observ'^ed in Darjeehng where the cremation 
ground is situated at some distance down the hillside, and where the necessary 
assistance is not so readily forthcoming late at night as it would be in the 
plains But even in Darjeeling it is highly probable that the body of a man 
who had died as early as 7-30 or 8 pm would be taken to the cremation 
ground that same mght 

The plaintiff ’s case is that Ramendra Narayan Roy was taken for dead 
shortly after 7 pm and that his body was taken out from “Step Aside” 
that same night at about 9 pm The defendants on the other hand assert 
that death did not take place until about midnight and that consequently 
the body w’as not taken to the burning ghat until the following morning 
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The plaintiff’s case is bound up with the story of an evening cremation 
procession and a rescue by sann}'asis during the night Consequently, the 
time at which Ramendra Narayan was taken for dead has assumed the 
greatest importance, and since there is a certain amount of contemporaneous 
docunientarj evidence inconsistent w’lth the plaintiff’s case as to the time of 
•death, it became incumbent on the plaintiff to shew that the e%ndence was 
unreliable For this purpose, the plaintiff has contended that there was a 
conspiracy to murder him, and that the conspirators sent false telegrams in 
order to lull the fears of relatives and to prevent interference, and then 
procured false certificates and letters containing false statements, in order to 
cover all traces of their cnme 

A discussion as to the cause of death is, therefore, necessary to determine 
w'hether there was in fact a conspiracy to murder Ramendra Narayan Rov, 
and also to determine, if possible, the time at wdiich he was taken for dead 

The direct evidence on the subject is almost wholly one-sided The 
onlv person to give direct evidence on the plaintiff’s side regarding the course 
of the illness prior to the time of apparent death is the plaintiff himself 
Other witnesses have been examined to prove statements made by members 
of the Darjeeling party after their return to Jaidebpur, and medical witnesses 
haie been examined regarding the symptoms exhibited by Ramendra Narajan 
Roi and regarding the medical treatment prescribed for him 

On the other hand, the defendants in addition to examining two of the 
doctors who were admittedly in attendance on the patient, have examined 
a number of members of the household and friends to prove what were the 
simptoms and what w'as the time of death 


PLAINTIFF’S OWN ACCOUNT OF HIS ILLNESS 

The plaintiff’s eiidence as to his illness as given in court is as follows 

“At Darjeeling I was keeping well Then I got ill I got ill 14 or 15 
dais after iin arrnal at Darjeeling It commenced bj my having 

flatulence at night It w^as tow'ards the end of the 

night I spoke to Ashu Doctor then about it that night 
In the morning he brought a European Doctor He prescribed 
a medicine I took it that daj Next da\ also I took it, it did me 
no good Then at night — (when read over, adds, “at 8 or 9 pm 
PB 22-12-33)— Ashu Doctor ga\e a medicine He gave it in a glass 
(shows a small glass) It did me no good As I took it, m\ “chest’’ 

(^) burned and I i omitted and I grew' restless These symptoms 
appeared 3 or 4 hours after I took the medicine And I began to 
scream No doctor came that night 

Next inorniiig I passed blood stools — the motions were in quick 
succession ]\I\ bodi got feebler Then I got unconscious I do not 
know whether am doctor came to me till that moment ’’ 

* 3- H: «t 4: K 


“Vbout poison I don’t know ’’ 
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“I heard the name of Calvert from Aslra Doctor at Darjeeling This 
I heard one day before I became unconsciousness (sic) I heard it 
say to-day The next day I was not unconsciousness (sic) Next day 
I was not so, but at night Ashu Doctor gave me medicine and I felt 
the burning sensation in the chest 3 or 4 hours aftei and said ‘Ashu, 
what have yon given me?’ Next day I had blood stools and after 
that I became unconscious When I got the burning sensation I felt 
vomiting tendency and I screamed and I said 'Ashu, uhat have 30 U 
given me ’’ Next day, as I said, I had blood stools ” 

« « iC K :IL 


DIFFERENT VERSION GIVEN TO LINDSAY 

This IS tlie story given by the plaintiff in court, but it is bj no means 

the only account that he has given since his arnval m Dacca in 1921 For 

some weeks after his arrival, he seems to have been smgularh reticent 
regarding ^e inadents which took place at Darjeeling Even those relatives 
of Ramendra Narayan Roy who accepted him from the beginning omitted to 
question him regarding the past, and outsiders were equally considerate 
There is in fact nothing on record to shew that he said ani-thing about his 
illness and rescue at Darjeeling, before his iisit to J H Lindsai on the 
29th May, 1921 

J H Lindsay was then Magistrate and Collector of the distnct of Dacca 

In virtue of his oflSce as Collector he was in charge of all Court of Wards’ 

Estates in the district He was therefore directly interested in the affairs of 
the Bhowal Raj Estate, and m the claim put forward on behalf of the 
plaintifi 


LINDSAY’S MEMORANDUM 

On the 29th May, 1921, the plaintiff made a call on J H Lindsay at Dacca 
It IS now admitted that tins call was unexpected by Lindsay and was not 
made m response to any invitation issued by him The plaintiff was 
accompanied by three friends two of whom were practising pleaders of the 
Dacca Bar We have to rely on Lindsay for any' evidence as to what took 
place at this meeting Lindsay made a note of the conversation shortly after 
It occurred That note reads 

"The sadhu came to-day about 11 am with Babu Sarat Ch Chakrabartti, 
Babu Fean Lai Ghosh ( ’) and I think the Kashimpur Manager He 
said he want (sic) some arrangement made about his estate so that 
the tenants could be benefited I explained that the Board of Revenue 
must hold him not to be the second Kumar as they have earned on 
the work of the estate on that assumption for many years I said 
he could prove his identity in court in a suit or if he preferred to 
produce his evidence before me I was willing to record it He agreed 
to the latter procedure and the pleaders said they would file a 
petition to-morrow for such an enquiry Thev asked that the Board 
might pay the expenses and I replied that if they put in a petition 
to that effect I would get orders on it 



446 


BHOWAL CASE 


"In reply to my questions the sadhu (second Kumar) told me 
that he had been ill for 2 — 4 days of pneumonia before he lost con- 
sciousness in Darjeeling He could not ' remember the name of the 
house in Darjeeling where he hved, he went from Jaidebpur to 
Darjeehng, that he was not ill at Jaidebpur except for a boil just 
above his right knee which occurred within 10 days of his going, 
there was no special cause of this boil, he did not remember when he 
was in Calcutta before that, that he recovered his senses in the 
jungle in the hills in the presence of one sadhu who has'' since been 
his Guru, that the sadhu said he had been senseless for 3 — 4 days, 
that the sadhu told him that he had found him lying on the ground 
as if he had been thrown there and that his body was wet with rain 
as it had been raining before he found him, that the sadhu did not 
say whether he found him m the day or night 

(Sd ) J H Dindsay, 
29-5-1921 ” 

"The sadhu agreed that the rents should be collected as usual by the 
estate officers and the pleaders urged that the tenants would 'have less 
objection to paying if the receipt were given in Bibhabati’s name 
leaving out that of her dead husband 

(Sd) J H D, 

29-5-1921 ” 

f 

In his evidence on commission Dmdsay stated that he was conversant 
with Hindi and Bengali, and that so far as he remembered he wrote out the 
above note at the time of the interview 

When cross-examined, no question was put suggestmg that Dmdsay w-as 
not conversant with Hindi, and the only cross-examination regarding the 
contents of this note is as follows — 

”2— Did he say he suffered from diarrhoea at Darjeeling’ 

A —I don’t know anything except (shown) "J H D 2 " From this 
document I see I recorded "pneumonia" I have no recollection of 
doing so 

Q —Can you swear you did not commit a mistake here ? 

A —No 

Q — ^Why did you make this memorandum’ 

A —I am not sure I wanted to get the man’s own statement of his 
case as early as possible I think that was the idea 

2 —I put It to you the memorandum was not made at the time of 
the interview 

I 

A —I think it was It was certainly made the same day I think it 
was made in my office room at my house ’’ 

In re-examination to the question 
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"fi— In cross-examination it was suggested that in recording that the 
claimant told you that he had been ill of pneumonia you made a 
mistake Do you consider it at all probable tliat you made this 
mistake? (Obpected to)” 

the witness answered 

”4 — ^No I think it probable that that was the correct name of the 
disease (Shown J H D 3) ” 

The plaintiff’s positive evidence regarding tins interview is extremely 
brief he says, “I met Mr Lindsay, Collector of Dacca I met him at his 
house I went with Peary Lai Ghosh, a resident of Dacca He w'as a pleader 
Sarat Chakravarty, another pleader, came with me Rajendra Babu, Zemindar 
■of Srinagar,, also came with me” At a later stage, however, he ga\e a cate- 
gorical denial to all the statements ascribed to him in Lindsay’s note he 
stated 

"It is false that I told Mr Lindsay I had pneumonia at Darjeeling It 
IS false that Mr Lindsay asked me the name of the house ^t Darjeeling, 
or that I forgot to give it It is false that I nad told him I had an 
abscess ( ) It is false that Mr Lindsay asked me when I had 
gone to Calcutta last before going to Darjeeling or that I said I did 
not remember It is false that I told him that when I returned to 
consciousness only one sannyasi was present Mr Lindsay, during 
my interview with him recorded nothing He talked in Hindi I also 
replied in Hindi ” 

Of the plaintiff’s three companions at that meeting, two, viz , the pleaders 
Peary Lai Ghosh and Sarat Chakravarty, died before the suit came on for 
hearing The third companion was summoned to depose as a witness for the 
plaintiff Later on, an order for Ins examination on commission was obtained 
by the plaintiff from the court, but no commission was taken out and the 
witness was never examined 

, Lindsay’s evidence has been rejected by the learned tiial judge on two 
grounds, viz , firstly, that there is nothmg to show how great was Lindsay’s 
knowledge of Hindi, and secondly, that it was unlikely that the plaintiff 
•should use the word pneumonia or that Lindsay should know the Hindi 
equivalent As pointed out above, Lindsay deposed that he was conversant 
with Hmdi, and he was not cross-examined on the point The plainbff 
deposed that he conversed with Lindsay in Hindi, and he did not say that 
there was anythmg to suggest at the tune that Lindsay could not converse 
easily with him If there was any doubt as to Lindsay’s knowledge of Hindi, 
It IS difficult to understand why the plaintiff did not talk Bengali, a language 
with which Lmdsay must have been familiar 

Our attention was drawn to a letter -written by Lindsay on 28th August, 
1921, to the Divisional Commissioner, in which Lindsay referred to the visit 
of Dharam Das Naga to Dacca In this letter Lindsay observed, "I think of 
gomg down to interview him when Quarry returns from tour on the chance 
of getting some story out of him that he will have to stick to Quarry knows 
that up-country language to perfection and will be able to talk to the man 
much better than I” We have been asked to draw the inference that Lindsay’s 
knowledge of Hindi was very limited In my opinion this remark does not 
justify the court in holding that Lindsay was unable to carry on a conversation 
in Hindi with the plaintiff, or to understand all the plaintiff said 

With regard to the use of the word “pneumonia”, it must be remembered 
that English u ords like this are commonly used in India by all class A sannvasi 
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who was examined by tlie plaintiS to prove die rescue at Daneebng, and 
who claims to have been the plainnh’s companion dnniig many years of 
wandering, admitted that he knew die word, diongli he did not spe^ Enghsh 
The plaintifi does not state at any time tliat he was not familiar with die 
word The reasons given by die learned trial incge for reiecting Lindsay’s 
endence on this point, seem to be singularly unconvincing, and even more so 
is die argument that Lindsaj himself was nncenain about die statement 
because he would not swear that he had not made r mistake 

J H Lindsay was a responsible officer It is true that he had made up 
his mind before the interview took place that die plaintitt was an imncsror, 
and diat to this extent he was biassed But. in spite of diis, I am unable to 
believe diat be was capable of deliberatdv ascnbiiig to die plaindft statemems 
wlndi die latter had not made nor do I dunk it possible diat he misunderstood 
cwrytliing diat the plaintift said I beheve that Lindsav’s note is a substan* 
tially accurate record of die interview and it follows mom tins that I beheve 
that die plaintffi, m the first account he ei er gave of his alleged exoeneaces- 
at Dariedmg, gave a version materially difierent from that given by him m 
the witness box 


STILL OTHER 'i'ERSIONS 

There have bem other difierent versions given bv d.e plainnfi from nme 
to time :Hany of the persons who met the plainnfi after his amval in 
Jaidebpur in 1921 noticed a cunous impediment in his speech It has been 
vanously described by tlie witnesses, but it seems to be merdy a sort of 
hesitation, which does not amount to a stammer and some winies^es det>o*ed 
that some of the words sound indistinct Tne plamtifi account fo?X 
impediment by die feet that he has a smaU evst on die frenum under die 
ongue It seems dear that the plainnfi informed manv people that the 
impedim^t m his speech and die evst under his tongue were caused bv die 

f m his memorial he stated diat "vour 

memonahsts voice was afiected on account of defect m die tbneme froin 
«c poison at Larieehng ” INTtnesses such as Satvadhenu GhoS%dS 
from the plamntf’s own account that there was an in/urv to the tongu^ cau^d 
by the poison admimstered to him In view of this evidence .pSd .irffi- 

1 examined on commission^n 

iliey are both laoie^ of Jaidebpur. mnmate with the fannlv and ardent 

SX Set mmbS' d ^ eSect that on the return 

Qi cue ocner memoers of tlie 'oartv from -n - 

•»- «r» I'anccung^, ooTii Ejisa, oae oi tlie* 

deserved to be recorS 


STORY OF CORROSH'E POISOY 
Ananta Human Devi’s account runs 

I knew a man by the name of Sanf Khan T t j - i • 

He used to come to mv hou^e verv often ^ P-^«cd Ipd irom him 

Sanf Hhan returned from Dane^nS Th^LS rdTI m 

him nor appear before him He had a 

Irom a place oatside their meir Uter hi. rt-Hirr, ‘r. 1 overheard 

•uen v.ani Shan was having talks widi my 
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Imsband, my maid-servant came to me and. said, "Come and hear what Sanf 
v:ha-n IS saying ’’ Thereupon I began to overhear them from behind the 
panel of a door 

Q —What did he say ’ (Objected to) 

A —My husband said, "Sanf, jou went to Darjeeling with the "Mejo 
Khoka,” what happened? Will yon disclose the matter to me?” 
At this Sanf beating his head and breast began to “ay, "Babu, 
what shall I say? My heart breaks down to tell that” (He spoke 
m Hindi, then I could understand) 

“A poison or somethmg like that was admmistered to Mejo Karta, saliva 
began to ooze out of his mouth, just see it had fallen on^ my cloth , please 
look here, my cloth has been burnt, a bhster has formed on my thigh by its 
falhng upon it” sajnng-tfais he showed a burnt place m the cloth and the 
blister I also saw that from a place outside their view (Objected to) ” 

Mokshada Sundan Devi’s account is very similar, viz — 

"Sanf Khan went to Darjeehng with the Kumar After his return from 
Darjeeling, Sanf Khan went to see Satyabhama Devi I was present there then 
Satyabhama Devi asked Sanf Khan while weeping “Where and how have 
you left the Khoka Sanf Khan while stnking his head said, "Raja had said 
to me, let me and you go to Jaidebpur with your mother, without informing 
my brother-in-law ” Then he said, "Satya Banerjee was present there, Ashn 
doctor adfiimistered the medicine to him, some portion of the medicine the 
second Kumar took and some portion he sputtered away, with the sputtenng 
of the mediane the Kumar said ‘What have yon admimstered, what have 
you administered’’ Some portion of that medicine fell on the Kumar’s bed. 
and as Sanf Khan was in front of it some portion fell on the cloth he was 
weanng and on his garment ” He showed his cloth and garment which 
seemed to bear marks of scorchmg at places ” 

These two ladies were examined on commission in the year 1931 It is 
obvious from the record that some time after that, new advisers 'vere called 
in by the plaintiff The result appears^m the exammation of Jyotirmoyee Devi, 
Jitendra Chandra Mukherji and Satinath' Banerjee regarding this incident 
They refer to the incident but do not say anything about the bums shewn by 
Sanf Khan, and they add that they regarded his account as highly coloured 

It seems to me clear that the story w’as given out at one time that 
some corrosive poison was admimstered to Ramendra Narayan Roy at 
Darjeeling, and further, that these ladies Ananta Kuman Devi and Mokshada 
Sundan Devi were induced to give false evidence in support of the story 
In other words, .another story different from that given m court, and different 
from the one given to J H Dindsay, has been given out by the plaintiff or 
his advisers 


PI/AINTIFF’S EVIDENCE WHOLLY UNRELIABLE 

From this discussion it is clear that at least three different stones have 
been gjiven out by the plaintiff regarding the illness and the cause of apparent 
death at Darjeelmg This proves that the plaintiff himself is w’holly unreliable 
as a witness, and it follows that the court is not, justified in arrmng at any 
conclusion as to the events at Darjeeling relpng only on the plamtiff’s 
testimony But the fact that the plaintiff is an nnrehable wntness is not 
proof that he was not poisoned, nor is it proof that there was no conspiracy 

29 



450 


BHOWAL CASE 


to poison him If the plamtaff can show from the defendant’s evidence that 
there must have been a cons^iirady or that he must have been poisoned 
with arsenic, he is quite at liberty to do so, and this, in fact, is what Mr 
Chatterjee has attempted to do on lus belialf 

DEFENDANTS’ EVIDENCE IN CHRONOLOGICAL SEDUENCE 

To appreciate this part of the discussion it is necessary to set out fully 
the material at the disposal of the court, from an examination of uliich an 
inference is to be drawn 

With regard to 'the symptoms shewn by Ramendra Narayan Roy during 
the course Of the illness and the events which led to lus apparent death, we 
have the evidence of Dr Calvert, Civil Surgeon of Darjeeling, who was 
admittedly called in to see Ramendra Narayan Roy on the 6th of May, 1909, 
and who was admittedly present durmg part of the day on which death is 
said to have occurred We have also the oral eiidence of Dr Ashutosh Das 
Gupta, the fa mil y physician of Ramendra Narayan Roy, who was a member 
of the Darjeeling party We have also the oral evidence of other members of 
the household and also of Jagat Mohim, the district nurse, who was called 
in to nurse the patient, shortly before his apparent death 

I In addibon to the above evidence, we have the telegrams sent from 
Darjeeling to Jaidebpur as the illness progressed, and also copies of the 
prescnptions drawn up by the attending physicians Added to these, are two 
letters written by Di Calvert after the supposed death and also a certificate 
of death, granted by him to enable the widow to claim from an Insurance 
Company the gmount'due under a policy in Ramendra Narayan Roy’s name 
^t seems to me desirable to set out this evidence in the order in which it came 
into existence, adding at present only such comments as will make the case 
of the parties clear 


6TH MAY 

It IS now admitted that the first symptoms of trouble appeared in the 
small hours of the mornmg of the 6th of May— a time which uould be treated 
by Indians in general as part of the 5th of May 

At some time in the morning of the 6th of May, Dr Calvert was called in 
He saw the patient and prescribed a carminative and some lint opii for 
external application The prescription is B« 51 m the case and is in thesC 
words 


“Re 


Spt Amon Aromat 

3iu 

Sodi Bicarb 

Si 

Tinct Card Co 

3vi 

Spt Chloroform 

3iss 

Aqua Cinamon 

ad Ivi 

Mft mixt 


gi— one mark every 2 hours 
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Re 

Lmt opii , III 

For external application . ^ 

Sd/- J T C” 

I I 

On this day three telegrams were sent from Darjeelmg to Jaidebpur The 
first signed by Muknnda Gmn, the pnvate secretary, inns 

“Last night Kumar had fever below 99 no anxiety no fever now kindly 
with (sic) health 

Sd /- Muknnda’’, 

and was despatched at 10 ah The second was sent at 6-45 ph and was in 
these words 

“Kumar attacked fever yesterday with severe stomach pam Civil 
' Surgeon attending “ 

The sender of the telegram was a man named Cabral, who seems to 
have been a kind of upper servant As Cabral was ilhterate, the message 
must have been written by some one else The thurd telegram was sent by 
Mukunda Gum at 8-55 P M and reads > 

“Fever abdommal pain lasted two hours now remission no anxiety no 
fear of tecurnng ^ ^ 

‘ ' Mukunda ’’ 

» 

We have another piece of evidence which appears to refer to this day 
It appears that for reasons which will be discussed later, Satyendranath 
Banerjee began to keep a diary from about the 22nd or 23rd of May, 1909 
'He made e'ntnes under several' dates earlier than the date on which he 
actually commenced to write The first silch entry is under the bead 
May the 7th and reads 

' “Ramendra’s illness continues, pain m stomach with shght fever 
No sleep last mght Wired home for fruits, etc’’ 

This was not written on the day to which it refers, nor on the followmg 
day, out it was written about a fortnight later It may, easily be that there 
IS a mistake in the entry as to the date when a sleepless night was passe^ 
as this entry does not agree with the telegram sent on the 7th nor with 
the oral evidence m the case 

No wire asking for fruits, etc , is forthcoming 

It is difficult to explain this entry other than as a mistaken one Though 
the statements in it are seen to be incorrect, it is difficult to imagine any 
sinister reason for deliberately making incorrect entnes I am, thwetore, or 
opinion that this entry cannot be relied on as a safe guide to Ramendra 
Narayan’s condition 


7TH MAY 


With regard to the events of the 7th May there is much conteoversy 
There is no prescnption by Dr Calvert for that date, and consequently ttoe 
IS no documentary evidence to shew whether he visited the patient on a 
day The oral evidence is contradictory, but most of the witnwses who depose 
on the point assert that Dr Calvert did come Their evidence as to the 
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time of his visit is very conflictmg The only telegram sent on that day 
was despatched at 7-10 am and was signed by Muknnda Gum It stated! 
that the "Kumar had good sleep last mght no fever no pain” 

On this date, Dr Ashutosh Das Gupta, the family phjsician, made the 
prescnption round which the whole controversy has raged 
The prescription is Ex 51 (a) and is as follows 

Re— 


Qmnine Sulph 

Gr 

IV 

Aloin 

Gr 


Bxt Nux vomica 

Gr 

H 

Enonymin 

Gr 

1 

Acid Arsimor (Arsenins) 

Gr 

1/100 

Ext Gent 

Grs 


Impt Pill (silver) 1 T D S PC 




Sd /- A T Das Gupta 


On this day occurred an mcident which seems to me very significant Hitherto 
Ramendra ’Narayan Roy had been sleepmg in his own bedroom which was 
the third room from the south, on the first floor of the house On this day, 
a bed was made up for him on the floor of an adjacent room, and from then 
until he was earned out for cremation, he slept in this room There is some 
confusion as to the tune when this change of rooms was made At first 
Satyendranath Banerjee said that it was made in the day time, but when 
he was cross-examined on the pomt, he stated that the change was made 
because Ramendra Narayan Roy had been rolhng m agony in his bed and 
his usual bed was too narrow On further cross-examination, he admitted 
that Ramendra Narayan did not roll about m agony on the 7th at least before 
evenmg, and he stated that even then Ramendra was not exactly roUmg in 
agony, but he was restless and in pam From this it is argued that the 
change of rooms must have been eflected after dusk 

This argument receives some confirmation from the evidence of Shyamadas 
Banerjee, who said that the room was changed ‘perhaps on the previous day’, 
and added that he saw Ramendra Narayan in the second room for the first 
time on the morning of the day of death The witness is very vague on the 
subject, and I am not convinced that he has any clear recollection as to the 
time of change However, it seems to be lie common case of the parties 
that the change of rooms was made on the 7th of May, either in the day 
time or after dusk 


8TH MAY 

On the 8th of May we have three telegrams from Darjeeling to Jaidebpur 
and one from Ranendra Narayan Roy at Jaidebpur to Darjeeling There are 
four prescriptions for this day, two by Dr Calvert and two by Dr Nibaran 
Chandra Sen, who was the medical officer m charge of the Darjeeling hospital 
and who had been called in with Dr Calvert The first telegram of the 
day was despatched at 7-20 A M and is in these words 

"Had fever sight pain yesterday now normal no anxiety 

Ashutosh”' 

I 

The sender was apparently Dr Ashutosh Das Gupta, the family physician 
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The first prescription for the day is Ex 51 (c) and bears Dr Calvert’s 
anitials It is as follows ^lerts 

, "Re- 

Mag carb 
Sodi bicarb 
Bismuth Carb 

Pulv Tragacanth Co aa §i 

, Oil cajuputi . m xii 

Aqua menth pip ad fvi 

TDS 

Sd /- J T C” 


The plaintiff’s case is that Dr Calvert made this prescription without 
seeing the patient, and on receipt of the report of some messenger from the 
"house The defendants on the other hand assert that Dr Calvert saw the 
ipatient on the morning of the 8th May before making this prescnption 

A second telegram was sent to Jaidebpur at 11-15 am to this effect, viz, 
' 'From— Darjeehng 

To—Hon’ble Kumar, Jaidebpur, E B 


Date 8tb May, 1909 
Time— 11-15 am 


No fever shght pains vomiting tendency Civil Surgeon attending 
no anxiety coming giving nee wire 1,000 passage 

^ Sd /- Mnkunda ’’ 

Thereafter follow three prescnptions, viz, 

Ex 51 (b) 


"Re— 

Sodi Citrate 3i 

Aqua Sterilised ad 3v! 

5i with milk as directed 


Re- 


Ghcerine pepsin 

As directed 


311 


Re- 


Pep Powder fresh 
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Re- 


Atropia Tab 

Gr 

1/100 

Strydh Tab 

Gr 

1/30 

Digitalin Tab 

Gr 

i/100 

Ether pure 

oz 

Morphia Tab 

Gr 

1/8 


Sd /- N C Sen ” 

The latter part of this is not a prescription, but is an order for a number o 
different drugs— which apparently were to be kept ready for an emergency 

Ex 51 (c) 

“Re— 

Spt Ether 
Spt Amon Aromat 

Aqua Camphor ad 

% for a dose 

Re— 

4 

Ext opii 
Belladonna 

Sapoms ad Gr 

Impt Pill send 6 such 1 T D S 


3iv 

3fv 

Ivm 

Sd /. J T C 


And Ex 51 (d) 
"Re— 


Sd/. J T C” 


I/int Sapoms 

Sinapis Co ad fii 

To rub all over the limbs with ginger powder 


Re— 

Emt Chloroform — 

Belladonna 

To be applied over the stomach 


Re— 

Spongis Lelini 12"xl2" 

Sd /-'n C Sen” 

The times at which these prescriptions were made is disputed It is the 
common case of the parties that at some time on the morning of May the 8th 
Ramendra Narayan Roy had a number of liqmd motions in which there was 
fresh red blood The plaintiff’s case is that these motions occurred m the- 
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early monimg before Dr Calvert’s visit, and bis further case is that the 
earlier hquid motions were not shewn to Dr Calvert, but that onh the 
later motions, consisting of blood-stamed mucus, were shewn 

The defendants maintain that these motions first occurred at about 
12 noon after Dr Calvert’s first visit, that all but the first one or two 
motions were kept for Dr Calvert’s inspection, and that the secretary 
Mukunda Gum, was sent out m haste to recall Dr Calvert shortly aftdr these 
motions first occurred The defendants allege that Mukunda Gum follbwed 
Dr Calvert from place to place until at last he found him and brought 
him to “Step Aside’’/ at about 2 pm “ 

, A telegiam was sent to Jaidebpur at' 3-10 pm which reads 

“Kumar is seriously ill frequent watery motions with blood come 
sharp ' 

Mukunda.’’ 

arrival of Dr Calvert and Dr Nibaran Sen, two nurses were 
brought from the hospital to nurse Ramendra Narayan Roy They seem 
to have arrived at “Step Aside” after 4 pm In spite of the medical attention 
and care Ramendra’s body became colder until at last he collapsed and 
(apparently) died The time of his apparent death is disputed, and there 
IS also a dispute whether any injection of morphia was given to him that day 

At 4-45 PM that day a telegram w'as despatched from Jaidebpur over 
the signature of Ramendra’s elder brother It was to this effect— 

“To 

Kumar Ramendra 

Very anxious wire condition, , very often treat with best medical 
help wire immediately present condition 


I From— Ranendra 

8-5-09 ” 

i do not propose to refer at this stage to the evidence of those witnesses 
who deposed that they heard of the death, of Ramendra Narayan at 8 or 
9 pm, nor to the evidence of witnesses who stated that they accompanied 
the body to the burning ghat that evening Their evidence will be discussed 
when I consider the question of time of death and the story of the alleged 
attempt to cremate tlie body during the night Their evidence throws no 
light on the problems of the cause of death and the existence of a conspiracy 
to commit murder For the same reason I shall not discuss here the visit of 
Dr B B Sarkar 


9TH MAY 

On tlie morning of the 9th of May a body was admittedly taken from 
“vStep Aside” to the cremation ground and burned to ashes Before the 
procession started, a doctor, w'ho was living close bj, was called in His 
name is Fran Krishna Acharyya I shall have to examine liis evidence in 
some detail w'hen considering the story of tlie morning cremation, but I shall 
anticipate the result of that examination, by saying that he was called to 



456 


BHOWAL CASE 


"Step Aside”^ on the morning of the 9th of May by somebody who has not 
deposed in the suit What message was given to Dr Achaiyya is uncertain, 
but Dr Acharyya was under the impression that his professional services were 
required Dr Acharyya approached the body to examine it, when some one 
standing near objected 'on the ground that Dr Acharyya being a Brahmo 
might not touch the dead body of a Brahmin Dr Acharyya was naturally 
annoyed, and he turned on his heel and left the place The defendants do 
not dispute Dr Acharyya’s visit, though none of the witnesses for the defence 
have retained any recollection of it The plaintif has argued that Dr Acharyya 
was called in either to give a certificate of death or in the hope that he 
would certify without examining it, that the body was that of Ramendra 
Naraj'an Roy ' 


lOTH MAY 

On May the 10th, the Darjeeling party made preparations for their return 
to Jaidebpur If we can trust the ent^ in Dr B B Sarkar’s diary, Mukunda 
Gum went round paying the doctors On the same monung, somebody 
approached Dr Calvert and persuaded him to write the following letter of 
condolence to Ranendra Narayan Roy — 

I ' 

"1, Monteagle Villa, 
Darjeeling, 

10th Mav, 1909 


"My Dear Kumar, 

Please accept my most smcere condolence in the great loss 
which you have sustained' through the death of your kind-hearted 
and amiable brother I am afraid that this sudden death must be 
attributed to a little over-confidence on his part regarding the nature 
of his illness and its probable termination The morning I was 
called in he felt so much better that he declmed the treatment I 
proposed, even the earnest solicitation and exhortation of his private 
secretary and fnends who were most solicitous concerning his condi- 
tion failed to move him Dater in the day he had a relapse, the 
colic coming on m a most intense form His Secretary with praise- 
worthy zeal himself went round the station until he had found me 
on, my rounds and secured my early attention to the case This time 
he listened to the advice of the Secretary and his friends and allowed 
me to adopt the right treatment The cohc quickly ceased under 
nypodermic medication, but unfortunately the system had received 
such a shock :n the interval that he sank and died from collapse in 
spite of all our endeavours All that was possible was done to save 
your brother s life and he received the greatest care and attention 
from ^ose about hun It would have been a great boon if he could 
have had his friends around him, but the exacerbation of his lUness 
came on so suddenly and termmated so quickly that it was not 
possible He had had milder attacks of this nature before, and it was 
his recove^ :from these which prevented him realising the serious 
nature of the last one before it was too late 


Yours sincerely, 
J T Cai,veri” 
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' ' CREMATION AND DEATH CERTIFICATES 

In July of that year steps were taken to obtain ceitificates of death and 
•cremation to enable the persons interested to obtain from the Insurance Com- 
pany the money due on a policy under which Ramendra’s life had been 
msured Among other certificates is one from Dr Calvert, dated the 7th of 
July, 1909 That certificate reads as follows 

“Certificate A 

. , Policy No 74789 

I/ife— Kumar Ramendra Narayan Roy 
Claimant— Rani Bibhabati Devi 


CITY OF GLASGOW LIFE ASSURANCE COiMPANY 

I ( 

Certificate of Death 

. To be granted by the Medical Practitioner who attended deceased 

in his last illness 

I, John Telfer Calvert, Lt -Col , IMS, Civil Surgeon, Darjeelmg, 
■do hereby solemnly declare, that I have known Kumar Ramendra 
Narayan Roy fot 14 days and have been his consultmg Medical 
Attendant for 14 days, that I attended him in his last illness, that 
he died aged about twenty-seven years at Darjeehng at 11-45 o’clock 
PM on the 8th day of May, 1909, after an illness of 3 days, that 
the cause of his death was collapse following upon an acute attack 
•of biliary colic (gall stone) 

The above was inferred from symptoms and appearances during 
life ', that the symptoms of the, disease which caused death were first 
■observed by me on May 6th, 1909, and that the attack became acute 
•on the morning of the 8th and he died the same evening 

Signature— J T Cmvert 

Designation — ^Lt -Col , IMS, Cml Surgeon 

Place — Darjeeling 

Declared before me 'this seventh day of July, 1909 Signature — 
W M Crawford, Justice of the Peace and Distnct Magistrate, 
Darjeeling 

N B —This Certificate must be countersigned bj a Justice of the 
Peace, Magistrate, Collector or Judge of the place or distnct where 
the death took place, and must bear the Court’s Seal when signed 
before any of the three last officials ” 


CALVERT’S LETTER TO LINDSAY 


There is another letter of Dr Cahert which throws some light on this 
problem After the appearance of the plaintiff in 1921, J H Lmdsaj 
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wrote a letter to Dr Calvert, the contents of which are not known In reply- 
to that letter Dr Calvert wrote as follows — 

“Confidential 
Dear Sir, 

I remember the second Kumar of Bhowal who came on a visit to 
Darjeeling in May, 1909 He was snffenng from “Gallstone” His 
death made a considerable impression npon me at the time, as I 
thought that had he only listened to our advice, he need not have 
died On the day of Ins death he was seized with a severe attack of 
biliary cohc An injection of morphia would have reheved him almost 
immediately of his pain He refused to have any subcutaneous injec- 
tions, because his mother when vi cjifroins had" died after receiving 
a hypodermic mjection, and he attributed her death to tlie injection, 
instead of to the lUness uhich necessitated the treatment Owing 
to Tomihng and purging, opium by mouth and rectum uas not 
retained The severe pain being unr^eied, brought on collapse from 
which he died I cannot now be certam whether I was present at the 
moment of his death, but I saw him shortly before it in a state of 
profound collapse On my last visit his Bengalee medical practitioner 
was present and arrangements made for the late Colonel Macrae, 
IMS, then I G C H , Bengal, to see him m consultahon in the 
mornmg Col Macrae had been Civil Surgeon at Dacca and knew 
the Kumar’s family The Kumai, however, did not recover from the- 
collapse and died the same night 


Yours smcerely, 

J T CalterI ” 

In addition to the above evidence ue have the depositions of a number 
of witnesses examined by the defence and also the depositions of a number 
of medical men exammed as expert witnesses 


DISCREPANCIES IN DEFENDANTS’ ORAD EVIDENCE 

The oral evidence of the witnesses estabhshes that Ramendra Naraian Row 

and that there w'as fresh 

red blood in those motions With the exception of Dr Ashutosh Das Gupta 
nobody deposed that there nas profuse bleeding Even Dr Das Gupta 
sought to mo&fy a previous statement to the effect that there was profuse 
blee&ng, but later ihe same ^tness added that if he were now faced with 
a similar situation, he would have taken steps to stop the bleeding 

i^other defence ytness Birendra Chandra Banerjee had deposed nr 
the Snpur case that “m the first stools, blood of the ouantitv of half a 

TT’ that the deposition 

in the former case did not convey his meanmg correctlv 

the presence of 

red blood in the stools, but not m very great quantities Dr Calvert stated, 
mat the amount of blood was neghgible and that there uas in his opimon 
no occasion to take any steps to stop the bleeding, beyond treating the .hsease 
which had occasioned the haemorrhage ^ 
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It IS apparent from a perusal of the evidence of Dr Ashntosh Das Gupta 
that this witness is wholly unrehable No matter what definite statement 
he made, he was compelled under stress of cross-esamniation to change it, 
and it seems to me that the learned counsel for tlie plaintiff was able to 
make the witness say anjihing that the learned counsel wanted I am not 
satisfied that the final statements of Dr Ashutosh Das Gupta are any more 
reliable than his earlier statements, but I shall examine those statements to 
see to what extent they tend to confirm the plaintiff’s stoiw 

Another mam discrepance m the endence regarding the semptoius is as 
to tlie time when Ramendra Nara\-an commenced to pass tlie liquid stools 
with blood Almost all the wutnesses assert that this occurred about middae 
Dr Ashutosh Das Gupta in his previous deposition had said that these 
stools were passed about 8 \ ir He tried to resile from that statement, but 
ultimateh reafl&rmed it 

The learned counsel for the plaintiff has argued that Dr Cahert’s 
evidence also shows that the bloody motions must have occurred tarli in 
the monung In his cross-exammabon Dr Calvert deposed 

"The late Kumar never passed watery stools with blood, and had he 
done so, the treatment would have been adapted, if possible, to tlie 
cause of that condibon The Kumar passed mohons consisting of 
blood-stained mucus wuth a httle free blood 

2— men? 

A —On the day he died In the morning or in tlie middle of the da\ 
S— Did he pass many sncli stools? 

A — I w'as told about a dozen They were kept most of them for my 
observabon and I saw them The blood was fresh and red in 
colour I can’t sav when I first saw that On the morning visrf 
I think" 

But in re-esaminabon he deposed that so far as he could remember, 
"the severe simptoms must have occurred about middaj, for I 
examined the stools by day light that I remember, and the patient 
instead of improving after that got worse ’’ 

It IS clear that Dr Calvert had no clear recollecbon of the hme except that 
It was during the day bme Dr Ashutosh Das Gupta deposed in tlie Defama- 
bon case that Ramendra Naraian suffered from diarrhoea for two dais before 
the death This is not the plaintiff’s case, and it is contradicted bi obier 
defence witnesses such as Bibhabab Devi and Shiamadas Eanerjee who both 
say that Ramendra was constapated unbl Sth of Way It mai safeh be 
assumed that Dr Das Gupta’s evidence on this point is wiong 


TRUE METHOD OF TESTING SUCH EVIDENCE 

The contradictory evidence regarding Ramendra Naraian Roy’s condition 
at am parhcular bme is a good illustrafaon of the difficult} in dealing with 
this case None of the witnesses deposed until at least 12 lears after the 
events thev were describing, and some did not depose unbl 25 jears after 
tliose events Before 1921 none of the witnesses had any occasion, so far 
as we can tell, to think about the details of Ramendra Narayan’s illness; 
none of them kept any note regardmg the pabent’s condibon at aii} parbcular 
bme In tliese circumstances it seems to me natural for the witnesses to 
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-make mistakes and for them to contradict each other flatly I 'am of opinion 
Xt the most daring contradictions are natural in 'such circumstances and 
S such^Strfdictioi do not justify an inference that any erf the witnesses 
were giving deliberately false evidence The only way of testing such 
evidence is to consider the different versions given and deede whether any 
version tends to confirm the plaintiff’s story, and also to decide which version 
fits in with the other facts to make a reasonably consistent story 


CATVBRT’S BETTER AND CERTIFICATE ON DIFFERENT FOOTING 

This comment, however, cannot apply to Dr Calvert’s letter of May the 
10th, nor to his certificate of July the 7th, 1909 If these two documents 
are substantially accurate, they are sufficient to destroy the plaintiff’s case 
For this reason a very determined attack has been made on Dr Calvert s 
credit It has been argued on behalf of the plaintiff that a persistent 
attempt was made by the defendants at one stage of the case to prove that 
Ramendra Narayan Roy’s illness lasted for 14 days, and that Dr Calvert 
treated him throughout that period As it is now admitted on all sides 
that the fatal illness lasted for three days only, it is argued that all the 
witnesses who deposed to the 14 days’ illness gave deliberately false evidence 
T'he learned counsel for the plaintiff contended that Dr Calvert in his 
evidence attempted to support the story of 14 days* illness and that in his 
death certificate, Ex Z{in), the doctor had laid the foundation for this 
false case The learned trial judge accepted this argument, and even went 
so far as to state that the death certificate suggested a fourteen days’ illness 
In my opinion there is no foundation for this argument at all 

ATTACK ON CABVERT’S CREDIT 

In the death certificate Dr Calvert clearly stated that Ramendra Narayan 
Rov died “after an illness of 3 days’’ and that the symptoms of the disease 
which caused death were first observed by him on May 6th, 1909 

In this certificate, however, occurs a statement to the effect that the Doctor 
had known Ramendra Narayan Roy for 14 days and had been his consulting 
medical attendant for 14 days It was on this sentence apparently that the 
learned trial judge relied The defendants explamed this statement by 
saying that when Ramendra Narayan Roy first amved at Darjeeling, Dr 
Calvert was called in as a consulting physician Some of the witnesses even 
go so far as to say that Dr Calvert presenbed for Ramendra Narayan at that 
stage, but no prescription is forthcoming and the evidence is not very con- 
vincing The learned trial judge has placed great reliance on the fact that 
no prescnption earlier than of the 6th of May is forthcoming In mv 
opmion the absence of any earlier prescnption proves nothmg, and the 
admitted facts and circumstances are such as to suggest that the defence 
story in this respect is probably true 


“FOURTEEN DAYS’ IBBNESS’’ 

It IS admitted that Ramendra Narayan Roy was suffenng from syphilis 
w'hen he started for Darjeeling It is admitted in the plamt that Ramendra 
went to Darjeeling for a change of air From the description of Ramendra’s 
character and personality as given by the plaintiff’s witnesses, it is difficult 
to believe that such a man would go to Darjeeling for reasons other than 
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those of healtli In Jaidebpur, the Kumars of Bhoual retained the Civil 
Surgeon of Dacca as a consulting phjsician, even though thev kept private 
doctors at the family mansion 'Wlien Ramendra Naravan Rov went to 
Darjeeling, he took a large retinue, and his followers appear to have behaved 
as though Ramendra was an independent Pnnce In such circumstances, 
I see nothing strange in the story that Dr Calvert was called in as a 
consultant within a day or two of their amval, and nothing strange in the 
absence of any prescnption 

On 'the other hand, I cannot understand w’hy Dr Calvert should make 
such a statement in his certificate if it were not true At the time when 
the certificate was granted, there was no thought that Ramendra Narajan 
Roy might still be alive and no possible object could be sened by inserting 
a perfectly gratuitous falsehood into the certificate 

The plaintiff’s counsel has sought to prove from Dr Calvert’s own 
evidence that the Doctor was tnnng to make out a false case of 14 davs’ 
illness In the course of the cross-examination of Dr Calvert the following 
question was put, viz , 

"Q — ^Were you told in that statement that 3 ou assisted by Nibaran 
Chandra Sen and the family physician treated the Kumar during 
his last illness for 14 days? (Mr I’nngle objects) ” 

to which Dr Calvert answered — 

"A — 1 don’t remember I knew the fact without any statement ” 

And later occurred the following questions and answers 

"Q—JiiA you prescnbe any medicine for the pain in the right side 
of the abdomen when you saw the Kumar first’ 

A — wish to protest against questions on immatenal matters, whicli, 
in my opinion, after I have stated clearly the facts I know I 
remember, may lead me, or confuse me, to thmk that I remember 
these small details after so long a lapse of time 

(In answer to the question which was repeated, Col Calvert 
says)— I do not remember but most certainly I must have done so 

Q —In what form ? 

A —I treated the condition fiom day to day, and I can’t remember 
now what I gave him ” 

Reliance has been placed on these answ'ers to shew that Dr Calvert was 
supportmg the story of 14 daj's’ illness In ray opinion the evidence taken 
as a w’hole does not warrant any such inference Dr Calv’ert insists again 
and again that he has no recollection of the day to day progress of the case 
Thus at one stage of his cross-examination he observed 

"I can’t remember w’hich was the first day I was a consultant called 
in as required ” 

And again, 

“I have told vm I can’t remember w'hich was the first dav or what 
medicine I gave him on that occasion ” 

And again, 

"The cause I sav was the stone in the cystic duct I can’t remember 
whether I diagnosed it on my first nsit as I can’t remember when 
I first saw him ” 
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I regard the first 'answ^, on' which the learned trial judge relied, as a hasty 
answer given by the witness to the first half of the question without con- 
-sidering carefully what the full question meant, and the statement that 
he treated the condition from day to day was a general answer not intended 
to convey any idea as to the number of days on which Dr Calvert treated 
the patient I can find nothing m the evidence of Dr Calvert to suggest 
that he was trying to make out a case of 14 days’ illness But even if it be 
-conceded for the sake of argument that Dr Calvert’s evidence given on 
commission is unreliable, that seems to me no leason to ignore his letter of 
May the 10th Dr Calvert’s recollection in 1931 might be faulty, but he 
could not have forgotten ' the prmcipal events in the illness by the 10th 
of May, 1909 


NO EXPLAINING AWAY OF CONDOLENCE LETTER 


Our attention has been drawn to the language of this letter of condolence, 
and it has been argued that the language is not the language of an Enghsh- 
man, and further that the letter must have been procured from Dr Calvert 
by Satyendranath Banerjee as a shield against awkward enquiries 

The letter is in Dr Calvert’s own handwriting Dr Calvert admits that 
he did not write the letter of his own initiative, but adds that he cannot 
remember who asked him to write it From these facts we have been invited 
to draw the inference that it was Satyendranath Banerjee who persuaded 
Dr Calvert to write the letter It may be noted that the learned trial judge 
has drawn this inference 


In my opinion no such inference can be justified from the facts proved 
m the case Satyendranath Banerjee and Dr Ashutosh Das Gupta both 
deny havmg approached Dr Calvert for the letter and both deny knowledge 
as to how the letter was obtained Even if it be assumed that these two 
witnesses are untruthful, that fact alone is not sufficient proof of the 
existence of facts denied by them In my opinion there is material on 
the record indicating that Mukunda Gum was probably the man who induced 
Dr Calvert ^to write the letter In the first place, Satyendranath Banerjee 
was no longer dependent on the good graces of the elder brother Ranendra 
Kumar Roy and had consequently little reason to seek to satisfy the latter 
that he had been assiduous in his care of Ramendra Mukunda Gum on 
the other band had recently been appointed Secretary to Ramendra and 
might easily be anxious lest the brothers of Ramendra should think that he 
had been negligent In the second place, the letter itself refers again and 
again in flattermg terms to the conduct of Mukunda Gum, thus suggesting 
m my opinion the probability that it was the latter who had apjoached 
Dr Calvert Lastly, we have the entry in Dr B B Sarkar’s diary that it 
was Mukunda Gum who went rdund paying the doctors All this evidence 
suggests that It was probably Mukunda Gum who obtained the letter from 
Dr Calvert There is no evidence whatever to shew that Satyendranath 
Banerjee or Dr Ashutosh Das Gupta obtained the letter, and both these 
wifn^ses deny having done so Mukunda Gum was unfortunately murdered 
m 1921, and his evidence on the point is, therefore, not available 

V, I consider any inference that the letter was obtained 

by Satyendranath Banerjee or Dr Ashutosh Das Gupta to be wholly unjustified 

regarding the circumstances 
under which this letter was produced by Satyendranath Banerjee in 1921 and 
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to draw the inference that the letter must have been all along m Ins 
possession The evidence is far , from clear and does not, m my opinion, 
justify any such inference 

As to the argument regarding the phraseology of the letter being 
un-Knglish, I cannot understand what inference we are asked to draw If it 
were argued that the letter was not written by Dr Cahert or that his 
signature had been obtamed by fraud to a letter, of the contents of which 
he was ignorant, I could understand the argument But m this case the 
letter is in the handwriting of Dr Calvert himself and was w'ntten when 
the facts to which it refers, must have been fresh m his memcrj It follows 
that Dr Calvert must have been well aware both of what he was doing, 
and whether the statements contamed in the letter were true or false The 
conclusion I draw is that the statements contained in that letter must be 
either substantially true or intentionally false 


THE ARSENIC PRESCRIPTION 

Before dealing with the expert medical evidence regarding tlie sj-mptoms 
shewn by Ramendra Narayan Roy dunng his illness in Darjeeling and the 
prescriptions and general treatment, I propose to examine _the much debated 
prescription SI [a) made by Dr Ashutosh Das Gupta on the 7th of Jlay 
This prescription bears the initials of Dr Das Gupta and is disowmed by 
Dr Calvert The evidence of the other doctors in the casfe shows that the 
medicine was so unsuitable in the circumstances that it seems scarcely credible 
that doctors of the standing of Dr Calvert and Dr Nibaran Sen could have 
prescribed it D'r Ashutosh Das Gupta at first denied that he had made 
the prescnption and tried to say that he must have wnlten it at the dictation 
of some one else, but he was ultimately driven to say that he must have 
made the prescription and administered the medicine 

Tw'o questions arise in considering this prescnption, viz 

1 Could it have been used with the intention of committing murder? 

2 Was it_ intended not to administer the medicine but to use the 

prescnption as a cloak' to cover the admimstration of arsenic in 
some more deadly form? 


' THEORY OF' INTENTION TO CAUSE DEATH 

I 

It is well known to laymen as W'ell as to medical men that the sjmptoms 
■of chronic arsemc poisoning resemble closely the symptoms of other diseases, 
such as, for example, ententis A would-be poisoner might, therefore, obtain 
a prescription contaimng arsenic with the object of causmg the death of his 
victim by giving repeated small doses of the poison We are not, howeier, 
concerned with a case of chrome arsenic poisoning, but witli one of alleged 
acute arsenic poisoning caused by one single administration of the poison 

The prescription Eiu 51 (a) contains two poisons, viz, arsenic and 
strychnine It was to be made up into 25 pills each of which was to contain 
1/100 gr of arsenic and 1/3 griof Nux Vomica 

According to medical authorities the mimmum dose of arsenious oxide 
which is ordinarily fatal to human beings is less than 2 grains Some people 
are especially sensitive To arsenic poisoning, and much smaller doses liaie 
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caused death The learned trial judge relying on a misquotation m 
Dr Bradley’s evidence states that death has been known to occur from the 
administration of tu^o drops of Fowler’s Solution, which is the equivalent of 
1 /48th gram of arsenious oxide Dr Bradley misread the authority in question 
The case is one described by Sajou m his Encyclopaedia of Medicine, but the 
facts are misstated Sajou states that after the administration of 2 drops 
of Fowler’s solution, symptoms of arsemc poisoning occurred but passed 
away unrecognised at the time A further dose of 3 drops was then given 
to the patient The symptoms of arsenic poisoning were then so marked 
that proper treatment was given and the patient recovered This seems to 
indicate that 1 /20th grain was not fatal in this case of extreme susceptibility 

It is obvious, therefore, that 1/ 100th gram of arsenic could not be expected 
to produce any symptoms of arsenic poisoning, and even the whole 25 pills 
if reduced to powder and given at once would not cause death' by arsemc 
poisonmg to anybody unless that person was unusually susceptible I find 
it difficult to beheve that any murderer would set out to poison^ his victim 
by givmg him only 1 /8th part of the dose which might ordmanly be expected 
to cause death One would expect a murderer in such a case to err on the 
other side and to give his victim an excessive dose This argument would 
apply with added force to the case of a poisoner who had the expert knowledge 
of a doctor 


Another reason for holding that this medicine could never have been 
administered with the object of causing the death of the Kumar, is to be- 
found m the amount of Nux Vomica m the prescription Nux Vomica contains 
strychmne Strychmne poisonmg is accompamed by dramatic symptoms 
which cannot be ignored Moreover, the symptoms occur within a very short 
time of the admmistration of the poison No body could hope to admmister 
strychnme to a victim in the presence of others, and m sufficient quantity 
to caufee that victim’s death, and yet escape detection In the present case it 
IS conceded that Bibhabati Devi could not possibly have been a party to any 
conspiracy to murder her husband, but she must have known of the admims- 
tration of any drug to him It follows, that no conspirator could have 
mtmded to cause the death of Ramendra Narayan Roy by strychnme poisonmg 
Yet a quanhty of the pills prescribed in Ex 51 (a), sufficient to cause 

iT»i f in an ordmary human being, would be 

more likely to cause his death by strychnme poisoning 

P^®^”Ption was made up into silver coated pills It is impossible to 
conspirator would attempt to administer 25 pills to his 
victo at one time On the other hand, the mixture is so nauseatmg that 
if the pills were pounded and administered m the form of a powder^ it is 
almost certain that the powder would be vomited forth immediately ’ 

For these reasons, I am convinced that this medicine could never have- 


POSSIBLE USE AS A CLOAK 

J ^ difficult to beheve that this medicine was obtained 

The of arsenic m some more deadly form 

The difference between eases of poisonmg by a single large dose and of 
poi^sonmg by repeated small doses must be kept in mmd A poisoner setting , 
out to caose the death of h» vehm by atantaterms a tSgJ tel 
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of arsenic, must expect either to cause the death of his victim almost 
immediately, or to fail in his attempt When arsenic is administered in 
this way, the victim is almost certain to realise that he has been poisoned 
and to express his opinion to persons with whom he is in contact If, 
therefore, the victim comes mto contact with persons who are not members 
of the conspiracy to poison him, he is almost certain to tell them of his 
suspicions If a doctor is called and sees the victim and hears of these 
suspicions, the probability is that the doctor will insist on a chemical 
examination of the faeces and vomited matter, to determine whether arsenic 
has been administered or not Such an examination might be expected to 
reveal arsenic in quantities for which the prescription Eix 51 (a) would not 
account In other words, if suspicion was aroused at the time, such a 
prescription would be useless as a cloak 

If, on the other hand, no innocent outsider came in contact with the 
victim and heard his suspicions, death might be expected to occur quickly 
Among Brahmins and other caste Hindus in this country, it is the custom 
to cremate the dead body w-ithin a very short time of death There is no 
custom of keepmg the body in the house for several days, nor is there any 
custom of burying the dead, nor is any medical certificate required before 
a body can be burned at the cremation ground Therefore, if a caste Hindu 
IS poisoned and no suspicion is aroused at the time, it is almost certain that 
the body will be cremated and all evidence of poisoning destroyed In a case 
of this kind there is no necessity to have such a prescnption as Ex 51 (fl) 
as a cloak It seems to me, therefore, that in a case of acute arsenic poisomng 
such a cloak as a prescription like Ex 51 (a) containing a minute quantity of 
arsenic, is either so obviously unnecessary or so obviously useless that no 
» murderer is likely to think of employmg it 

I do not believe, therefore, that these pills were administered with the 
deliberate intention of poisoning Ramendra Narayan Roy, nor do I belie\ e that 
they were procured as a cloak to cover the administration of arsenic in some 
other form 

The plaintiff’s argument in favour of arsemc poisoning is based almost 
wholly on the evidence of the expert witnesses, more particularly on the 
evidence of Dr MacGilchnst and Dr Bradley 


BILIARY COLIC— CAUSE AND TREATMENT 

All the doctors examined in the case agree as to the cause of biliary colic, 
though there is a difference of opinion as to the appropriate treatment 

Stones form in the gall bladder, which vary considerably in size If they 
are very small, they pass out with the bile and cause no great discomfort 
If, however, they are too big, they may stick in the cystic duct or in the 
common duct They are then either forced out through a duct which is too 
small to allow' them free passage, or they recede into the gall bladder 
temporanly When the stones are being forced through the ducts, they cause 
the patient excruciating agony, w'hich is known as biliary colic In some 
cases the stones may not be able to pass through the ducts at all, and they 
may cause ulceration in the ducts and surroundmg tissues and escape through 
the ulcerations so caused 

To quote Dr MacGilchnst, "Biliarj- Cohc comes m paro:^sms at intervals 
of 1 or 2 mmutes or the second paroxysm may not come for dajs, or a single 
30 
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paroxysm may expel the stone and the thing is finishing requinng no further 
treatment except as a precaution ** 


MEDICAI/ bvidbnce 

Treatment of biliary cohc may be dmded into 3 stages, 

(t) treatment to prevent the formation of stones, or to dissolve them 
in the gall bladder, 

(li) treatment during the interval, other than treatment for the purpose 
described in (i), and 

(in) treatment^ during the paroxysm 

Judging by the evidence recorded m this case, medical opinion is divided 
as to the treatment 

For the interval between paroxysms Dr MacGilclirist would prescribe— 

“Full diet, specially meat diet, which inci eases bile acids which have 
the power of dissolvmg gall stones to some extent 

And next, warm weak solution of alkahes such as sodium bicar- 
bonate or Vichy waters or Carlsbad waters 

And thirdly, exercise, abdominal massage These have the same 
effect— mcreases arculation of the juices and secretions of the 
abdominal contents 

And one must wear abdominal belts or tight clothes round the 
abdomen, and there are certain drugs that increase the secretion and 
flow of bile, such as sodium sahcytate, and because of marked consti- 
pation that accompanies bihary cohc, laxatives 

These are the chief measures to prevent the formation of gall- 
stone and the best drug is ohve oil — ^large doses, 2 to 4 ounces early 
morning in empty stomach daily I would give it, as oils are absorbed 
from the bowels as fatty acids and glycenne All fats break up mto 
these two before they are absorbed and these have power of dissolving 
the chief constituents of gall-stones There is no drug which has a 
direct action or can reach a gall-stone m situ, but there is a 
probabihty of fatty acids domg so ” 

And for the paroxysms, he would advise hot applications, fomentations, hot 
baths, if the patient is equal to them, and hypodermic mjection of morphia 

Dr Bradley on the other hand deposes as follows 

"Q —What would be your prescnption in a case of impacted gallstone 
during attack? 

4— The only thing you can do is to reheve the suffering of the 
patient 

Q —What would you prescribe durmg intervals ? 

t 

A — There is not much treatment again I would restrict or prohibit 
eggs in the diet, would give warm salme drinks, prescribe exercise 
and massage and advise tiie patient to go and see a surgeon In 
other words, the treatment is entirely surgical, not medical “ 
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Dr Calvert clearly belongs to the scliool which believes that during 
paroxysms the only thing to do is to relieve the pain and that this end is 
most readily achieved by injecting morphia He does not believe in any 
treatment to prevent the formation of stones or to dissolve them in situ 
He state? that in between the paroxysms, the patient is left wnth an imtable 
stomach and intestmes dunng winch gastnc sedatives are recommended by 
the authonties Dr Calvert asserts that he was called in on the morning of 
May the 6th and tliat he treated the patient for dyspepsia, probably due to 
gall-stone Both Dr IiIacGilchnst and Dr Bradley agree that the presenp- 
tion Ex 51 is suitable for dyspepsia with flatulence Dr MacGilclirist, it is 
true, says that he would not prescribe it for a man suffering from Inliary 
cohe, but the context shews that he w^as then referring to the paroxysm and 
not to the mtenal He nowhere says that tins would not be a suitable 
prescription for the interval, if the patient suffered from dyspepsia 

Dr Bradley deposes that he would not prescribe Ex 51 and 51 (c) for 
the mtervals in biliary colic unless by coincidence the patient had indigestion , 
and in cross-examination he accepted the following statement in Price as 
authoritative, vtz , "In biliary cohe most frequently the development of gall- 
stone is preceded and accompanied bj' continuous or intermittent dyspepsia ” 

It IS true that he also states that he would not prescribe Ex 51 and 
51 (e) for intervals in biliary colic, because they' wall treat the effect and not 
the cause 


EFFECT OF EXPERT EVIDENCE 

The total effect of this expert evidence seems to me to be this 
In the intervals of biliary colic, the patient ivill probably suffer from 
dyspepsia Prescnptions Ex 51 and 51 [e) are smtable for dyspepsia but 
would not reach the cause of the trouble, viz , the gall-stone Though 
Dr Bradley would not have given these prescnptions, it is by no means 
clear that Dr MacGilchnst w'ould disapprove of them Dr Calvert’s state- 
ment that he presenbed these medicines for dyspepsia caused by gallstones 
is, therefore, not an incredible or unreasonable statement Dr Calvert’s 
disbehef in the efficacy of any treatment in the inten'al for the purpose of 
removmg the stone, is shared by Dr Bradley, and therefore, the absence 
of any prescnption indicating such treatment is no indication tliat the patient 
did not suffer from bihary colic 

It IS agreed on all sides that for the paroxysm the only treatment is to 
reheve the pam, preferably by injecting morphia Dr Calvert asserts that 
from the begmmng he advised morphia injections but the patient obstinately 
refused to have them, because his mother had died after receiving a hypodermic 
injection and he attributed her death to the injection 

Now it IS not denied that Ramendra Narayan’s mother Bilasmani Devi 
had died after receivung such an injection All tte members of the Darjeehng 
party who have deposed m this case have sworn that hypodermic injections 
were recommended by Dr Calvert and refused by Ramendra Narayan Roy 

IMoreover, both in his letter dated May the 10th, 1909, and in his letter 
dated August 3rd, 1921, Dr Calvert dearly stated that Ramendra Narayan 
Roy refused to have an injection until too late I am unable to imagine 
any circumstances w’hich could have induced Dr Calvert falsely to assert 
in the letter Ex Z[205) the story of refusal of hypodermic injections, nor 
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can I understand wliy te should have mentioned this detail in his letter of 
1921, if It was not true The letter of 1921, Eic Z{127), does not read hke 
the letter of a man who has been mstructed what to write, and even 
Mr Chatter] ee for the plaintiff in dealing with this letter described it as 
the result of real memory 


rbfusat of hypodermic injection 

We are asked to reject the evidence regarding the refusal of hypodermic 
injection by the patient, because the witnesses give very conflicting evidence 
as to the time when it was recommended, and also very conflicting evidence 
as to the ^^Tnp when consent was ultimately obtained and the injection given 
I regard this conflict of evidence as natural Further, our attention was 
drawn to the phrase, "The morning I was called in he felt so much better 
that he dechned the treatment I proposed” in Ex Z(205), and Mr Chatterjee 
asked us to hold that Dr Calvert meant to say that he advised hypodermic 
injection durmg the interval between paroxysms Dr Calvert was not asked 
to explam the meaning of this phrase It does not seem to me necessarily 
to mean that he recommended an injection during an interval, nor can I 
believe that Dr Calvert would deliberately wnte what he considered nonsense 
in such a letter, whatever tlie inducement to write the letter mi^t have 
been It must be remembered that when writing that letter Dr Calvert was 
not attempting to describe accurately and in detail the course of the illness 
he was wntmg a difficult letter to a person whom he had never seen I am 
of opmion that the very fact that this story of the mother dying after an 
injection remained in Dr Calvert’s memory, 'is a strong indication that 
an injection was recommended and refused untal too late 

It should be noticed that in the first prescription Ex 51, there is included 
Dint opii, and in Ex 51 (c), a later prescription of Dr Calvert’s, there are 
opium and belladonna pills 

Dr Calvert’s descnption is to the effect that when injections were refused, 
he tried Dint opn and subsequently the opium and belladonna pills as, substi- 
tutes We have been asked to hold that they could never have been prescribed as 
substitutes As to the efficacy of these alleged substitutes, Dr' ' Bradley 
deposmg m 1935, said 

Dmt opii on Ex 51 is a hniment I would not prescribe it — ^but 
20 or 25 years ago when I first began to practise, it was used for 
massagmg, for rubbing into sore, painful areas and so forth, but 
experience has shewn it is of no use It is not absorbed” , 

j 

and {Ex 51 (c) shewn) — 

"2— Suppose the patient had refused hypodermic injection and he 
had pain, would it have been reasonable to prescribe this opium 
and belladonna as sedative? 

A — K he had refused hypodermic injection, then opium and belladonna 
pills would be a good sedative to 'give— logically it would be ” 

f I 

Dr Calvert was under no illusions as to the comparative superiority 
of injections, but in this case he said that it was not a case of what treatment 
was necessary for the patient, but what treatment he would accept and agree 
to at the hands of his medical attendants , 
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I can find no adequate reason for rejecting Dr Calvert’s CMdence 
regarding the refusal of hypodermic injections by Ramendra Narayan Roy 
until too late, and regarding the prescription of substitutes for injection 

, I hold, therefore, that there is clear and reliable evidence on record that 
the treatment for paroxysms in bihaiy colic was prescribed in this case 

But the prescription of Dr Ashutosh Das Gupta on May 7tli, viz Ex 51 (a), 
was not appropnate in a case of biliary colic All the doctors agree on 
this point If this prescnpfaon had been made by Dr Calvert, it would be 
difficult to believe that he had already diagnosed biliary colic But it was not 
prescnbed by Dr Calvert It is true that Dr Ashutosh Das Gupta tried to 
suggest at one time that Dr Calvert must have prescribed this medicine, 
but he gave up the suggesbon 

Dr Ashutosh Das Gupta was not a fully qualified Bachelor of Medicine 
He had no qualifications which would be recognised outside India He had 
passed out of the Dacca Medical School, but was, at the time, young and 
inexperienced It is agreed by all the experts that on account of tlie marked 
constipation that usually accompanies biliary colic, laxatives are indicated 
for the intervals, and the evidence of the defence witnesses other than 
Dr Ashutosh Das Gupta, is to the effect that Ramendra Narayan Roy suffered 
from marked constipation at this time 

It would have been natural for Dr Ashutosh Das Gupta to prescribe a 
laxative Instead he prescribed a drastic purgative This purgative would 
have been harmless at ordinary times 'Though it was in fact not suited to 
the occasion, I do not think that the administration of this medicine shews 
any criminal intention • it is a medicme which an inexperienced and rather 
incompetent medical student might have thought to be suitable 


“WATERY MOTIONS WITH BLOOD’’— POSSIBLE EXPLANATION 

Dr MacGilchrist and Bradley have deposed that frequent watery motions 
with blood do not occur in cases of bihary colic, and Dr Calvert agrees that 
they occur very rarely From this it is argued that Ramendra Naray^an Roy 
could not have been suffering from biliary colic But this conclusion does 
not logically follow It may be that in cases of bihary colic where there 
has been no interference by an incompetent physiaan, watery stools with 
blood will not occur But the problem we have to solve is whether such 
symptoms would occur in a case of bihary colic if the patient had been 
given the medicine of prescnption Ex 51 (c) This question was not put 
directly to any doctor The nearest approach to a direct question on this 
point was made to Dr Bradley In his deposition occur the following 
passages 

"Q — You have seen the prescriptions for indigestion and flatulence, 

' and then you come across these two other piescnptions of his, one 

indicating severe diarrhoea and the other indicating collapse, 
and you also have seen the prescnption for relieving cramps and 
also the liniment for application on the stomach, and you also 
have the information that Col Calvert found free fresh blood 
m the stools of the patient on the day of his collapse, putting 
all tins together, how' do you diagnose the case’ 

A — ^My first impression would be cholera, but when I heard of the 
fresh blood I would rule that out and go back to the previous 
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question to which I said that something (must) have produced an 
intense congestion ■ of the lower howels 


1 

Q — Suppose when this occurs to you, you are told that behind Col 
Calvert’s back the prescnption Ex 51 (a) was made, would that 
help you to come to a diagnosis ? 

A —I would have settled it in my mind I would think thS the 
patient had had an overdose of this (points to Ex SI (o)) 

j2— What would you call an overdose? 

A —That would mean a long answer, because you must take the 
prescnption as a whole and not any one of the ingredients You 
have half a gram of aloin, a grain of euonymin, one-third gram 
of nux vomica, these three things alone m the doses here, are 
capable of producing purging, specially in a patient with gastnc 
irritation or indigestion Normally, I would not expect anything 
serious from the amount of arsemc here — 1 / 100th of a gram Judging 
by what we know of the patient it might prove serious in com- 
bination with the other ingredients, but I would come to the 
conclusion that an overdose had been given by mistake, but I 
should say that this prescnption as it stands, one pill three 
times a day, might itself prove serious under the circumstances 
as I visualise them, but I should imagine an overdose, when 
there were so many doctors and nurses, but I put in nurses as 
I read m Col Calvert’s evidence that there w'as a nurse on that 
day and she does not appear again— I should imagine some 
interference with each other I should suspect an overdose — ^the 
case being muddled up m some way How can it be otherwise 
when on three days you have an amazing collection of prescrip- 
tions ? It IS constantly ( ? certamly) not the etiquette of our profes- 
sion to admimster a medicine to a patient behind the back of the 
consulting physician • * s 

and— 


Q Are you suggesting that Col Calvert did not treat the case 
properly ? 

A —I did suggest that in view of Ins statement that there was bnght 
red blood in stools and the collapse and death of the patient 
I think that I should add m defence of Col Calvert that he-failed 
to realise that there was any influence or factor in the case until 
1 was too late He was too great a physician to make a careless 
mistake He was proceeding on the assumption that it was 
1 lary cohc until it was too late I don’t want to criticise a 
man like Col Calvert Hither he made a mistake or his memory 
was at fault ” , 

r 

th^ suggest that the symptoms which appeared on May 

mtiS expected to occur, m a case of biliary colic, if, dunng an 

interval, the pills prescribed in Ex 51 (a) had been admimstered 

f « Weeding m the upper 

intestine, this will pass out of the rectum as a tarry black substance— for. 
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as Dr Bradley says, "tBe intestinal tract is 36 feet long and some digestive 
processes must have taken place on the blood passmg through that, however 
rapidly it might pass, and therefore it would get black ” 

In deahng vnth this point, too, it is not clear that doctors have taken 
mto account the drastic purgative’ 51 (a) 

Be that as it may. Dr Bradley’s evidence seems to me to shew that the 
s 3 rmptoms of May the 8th could occur in a case of bihary colic, if the 
patient had taken the drastic purgative prescnbed by Dr Ashutosh Das Gupta 
There is no evidence regarding the number of these pills taken by the 
patient But we do know that he was a self-willed obstinate young man, 
and he may easily have taken more than the prescnbed number 

The later prescnptions of May 8th are admittedly not prescnptions which 
may be expected in cases of biliary cohc, nor are the 3 ' the recogmsed treat- 
ment for acute arsenic poisoning They shew merely that steps were taken 
to deal \nth the symptoms already mentioned 


SYMPTOMS OF ARSENIC POISONING 

Mr Chatterjee for the plaintiff laid considerable stress on the evidence 
that the symptoms of May 8th are those that occur in cases of acute arsenic 
poisoning The authonties all agree that in cases of acute arsenic poisoning 
the symptoms may resemble those of cholera, but that in the former red 
blood may appear in the stools, whereas in the latter it will be absent In 
both cases, cramps and exhaustion may be expected to occur 

But none of the doctors were aske^d whether these symptoms would be 
likely to occur at the times described by the plaintiff 

In Dyon’s Medical Jurisprudence the symptoms of acute arsenic poisoning 
are described thus 

"Gastro-entenc type — 

In this country, where practically all cases of arsenical poisoning 
are due to one or other of the three slightly, if at all soluble, natural 
compounds, viz , the oxide or the sulphides, symptoms do not appear 
till from half to one hour after the ingestion of the poison The oxide 
is usually more rapid in action than the sulphides The interval before 
the appearance of the symptoms may be very short if a large dose of 
the poison has been taken, or if the arsenical compound has been 
treated with a substance that increases its solubility, as is not infre- 
quently done This practice will be referred to later 

The earliest effects foUowmg on the takmg of the poison are a 
feehng of faintness, accompanied by nausea and heart-bum Shortly 
after this the individual begms to vomit, ejecting such food as his 
stomach may contain The heart-burn rapidly develops into a bummg 
pain in the stomach, which extends upwards to the throat The pain 
increases m intensity, and spreads over th6 abdomen and thorax, 
the slightest pressure on the abdomen is resented It is at this stage 
that the medical man generally first sees the patient He will probably 
find the unfortunate tossing about on his charpoy or on the floor, 
vainly trjnng to find some position which will bring him rehef from 
the agonizmg pain, while at mcreasingly frequent intervals he reaches 
over the side of the bed to vomit, with explosive, violence, quantities 
of shmy fluid, which may already be showing spots or streaks of blood 
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The throat feels ' raw and parched, tlie thirst is niquenchable 
The patient begs continually for water which he swallows greedily only 
to eject it almost instantaneously The tongue is coated with a thick 
white fur The vomit begins to be more mucoid in character, and is 
coloured yellow or green by regurgitated bile, and is probably now 
more heavily flecked or streaked with blood The abdomen is distended, 
and the torment is mcreased by the superaddition of colic Purging 
soon, follows, at first of the ordinary bowel contents, later of foetid, 
fseculent, and perhaps blood-stained matters An ominous sl^'is the 
appearance of thin, watery, turbid motions, resembhng the well-known 
"rice-water” stools of cholera Tenesmus and pain of a burning 
character are constantly present in arsenical poisoning The patient at 
first has control over his sphincters, he will during the earlier stages 
retire to the closet, or will ask for the bed-pan, later with increasing 
exhaustion will come loss of control and mvoluntary evacuations The 
urine may be suppressed, or if any is passed, it is high coloured and 
albummous, and possibly contains blood Micturition is difficult and 
painful Soon after the onset of purging the nervous sjmptoms become 
manifest Cramps occur particularly of the muscles of the calves 
Exhaustion from pain and the rapid draining away of the body fluids 
brings with it the usual signs of collapse, a feeble pulse, embarrassed 
respiration, and a subnormal temperature, accompanied by cold clammy 
sweat The face is pinched, the eyes sunken, the "breatli cold, the 
cyanosis of the lips tells a deficient aeration of the blood, which, 
thickened hy the rapid draining away of the body fluids, can no longer 
be maintained in efficient circulation by the failing heart The patient 
gradually but steadily sinks, fluid evacuations dribble away from the 
now inert body, feeble attempts to vomit give place to a persistent 
hiccough The mind, at first unaffected, shares in the general exhaus- 
tion, a low delirium may supervene Respiratory and cardiac weak- 
ness become progressively more marked, twitching of the muscles, 
or even general convulsions, may usher in the end, which, however, 
in most cases takes place quietly from respiratory and cardiac failure, 
in from eighteen to twenty-four hours 


condition is as a rule steadily progressive from start to 
nnish, the procession of the symptoms being continuous Remissions 
may, however, occur, followed by a return of the acute symptoms 

Prognosis -Such is the sequence of events m a fatal case, but 
a fatal issue is, of course, not inevitable The seventy of the early 
symptoms may subside, the vomit becomes less in quantity, the stools 

^""te burning pain is 

mi! ill , The exhausted patient 

^th M i weathered, 

to tolerate any but the 

tw a tender abdomen, a sore throat, and a troublesome 

« generally rapid, though in exceptional cases 
penpheral neuritis, with perhaps wasting of the muscles, and paralysis 
may supervene days after the subsidence of the acute condition 

Recovery may even take place after the patient has entered the 

Sp becomes stronger, the respiration improves, 

the body temperature rises to normal or even over, a stage of reaction 
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Signs presaging a fatal tenmnation are the continuance of 
copious watery motions, fall of temperature, mcreasing cyanosis, and 
a' faihng pulse 

I I 

From this description, I should not expect the pain in the chest to occur 
3 or 4 hours after the administration of the poison, nor should I expect the 
vomitmg and purging to be delayed for, 8 or 10 hours I can find no 
authority for the view that hqnid motions would cease to occm 8 or 10 hours 
before death, though the patient continued to pass mucus' stained with a 
little red blood In other words, though the symptoms found on May 8th may 
each of them occur in cases of arsenic poisoning, I am not satisfied that they 
would occur in the order and at the times alleged by the plaintiff 


DR DRNHAM WHITE’S OPINION— NOT HELPFUL 

/ 

Mr Chatterjee laid great stress on the evidence of Dr Denham White who 
deposed for the defendants 

Dr Denham White deposed that from Dr Calvert’s evidence alone, with- 
out considering the prescriptions, he formed the opinion that the case was not 
•of enteritis, but when he took the prescriptions mto consideration, it was his 
•opinion that the illness was dysentery but that the treatment was not for that 
In view of the fact that Dr Calvert msists that he does not remember with 
any degree of accuracy what was the course of the illness, and that speakmg 
from memoiy, he gives the ordinary symptoms of biliary colic, with the single 
addition that the Kumar passed motions consisting of blood-stained mucus 
with a little free blood, it is difficult to understand on what material 
Dr Denham White formed tl^ese opimons His opinion and the opinions of 
the other experts in the case are much less helpful than they might have been 
owing to the manner in which they were examined These doctors may 
reasonably be regarded as experts in medical matters, but they are not neces- 
sarily experts in appraising the value of oral evidence They are competent 
to give expert opinion on a given set of facts, but they are not necessarily 
competent to determine from a mass of contradictory evidence what those 
particular facts are Therefore, their opmions as to the’ significance of the 
prescriptions made and of the symptoms that are known to have occurred 
are entitled to respect But any opinion expressed by them, based on a 
perusal of the oral evidence of a witness and without a clear statement of 
the facts which they consider to have been established, seems to me of little 
value For this reason I find it difficult to attach much importance to the 
evidence of Dr Denham ,White to which I have referred above 

After careful consideration of all the medical evidence in the case, I do 
not think there is any good reason to doubt that Dr Calvert diagnosed 
biliary colic and treated Ramendra Narayan Roy accordmgly, and that the 
symptoms which occurred on May the 8th were due in part to biliary colic, and 
possibly in part to the purgative Ex 51 (a) 

j , f f I 

Mr Chatterjee for the plaintifi drew our attention to the evidence of 
Satyendranath Banerjee regarding the change of bedroom after dusk on the 
evening of May the 7th and argued from this that Ramendra Narayan Roy 
must have been rolling about in agony in his bed on that mght From this, 
we are asked to hold that the agony and rolling which induced the conspirators 
to move Ramendra from' his bedroom to a bed on 'the floor of an' adjoining 
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room must have been due to the arsemc poisoning If that were indeed the 
case, then the change must either have been made after mid-night if it is to 
fit in with the plaintiff’s version, or have been made in anticipation of the 
agony to come With a fine disregard of his client’s evidence, Mr Chatter] ee 
also drew our attention to the evidence of Satyendranath Banerjee to the 
effect that the attendants went to bed that night at abbut 10 pm and slept 
peacefully till morning Mr Chatterjee treated us to a vigorous denunciation 
of the heartlessness of these scoundrels who paid no attention to the screams 
r of agony of Ramendra Narayan Roy and left him unattended till morning 
We were then asked to consider the evidence of Dr Asliutosh Das Gupta and 
hold that a messenger was sent to Dr Calvert at 4 or 5 am to report that 
the patient was much better and to obtain the prescription Ex 51 (e) I shall 
refer to these versions when discussing the theory of conspiracy 


INCONSISTENT FINDINGS OF TRIAD JUDGE 

The learned trial judge is rather inconsistent in his findings on rtiig 
subject At one place m his judgment, he indicates that nobody suggested 
that if arsenic got into Ramendra Narayan's system on May 7th and led to 
the symptoms found on May the 8th, that arsemc must have come from the 
pills of the prescription Ex 51 (a) But later the learned judge observes 
“But so long the bare possibility that he [te, Dr Asliutosh Das Gupta) 
gave this 'medicine hke a quack and was fnghtened at the result, remains, 
I cannot find that he did it wilfully to cause death’’ The learned tnal judge 
was not satisfied that there was a conspiracy to kill, nor even a deliberate 
attempt to murder Ramendra Narayan Roy yet at the same time the learned 
judge held that the telegrams sent during the course of the illness were 
deliberately false, that the watery stools with blood were deliberatelv hidden 
from Mr Calvert and thereby tie latter was prevented from applying the 
proper treatment, and Dr Calvert was subsequently induced to write a 
letter full of falsehoods and to give a dehberately false certificate of d e a th. 
I am unable to reconcile these findings The learned counsel for the plaintiff 
who based the whole of the rest of his argument on the findmgs of the judge, 
challenged this finding and argued that there must have been a conspiracy 


ADDEGED CONSPIRACY TO MURDER 

Let us, therefore, consider the possibility of there having been a deliberate 
conspiracy to murder Ramendra Narayan Roy. by . adifimstmne Sic 
poisoning In favour of the theory of deliberate arsenic poisoning^ we have 
the evidMce of the plaintiff as to the administration of the poison I have 
shown above tiiat I consider this evidence worthless We have further the 
s^ptoms of the 8th of May which are apparently consistent with Tease 

( 

telegas, ““ obituary notice which appeared m the newspaper on 

May Jlth, and If the letter of Satyabhama Debi in 1917 is considered cmdusive, 
it was not believed by the family to be the cause of death 
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REFUTATION OF THEORY 

Against this we have the considered opinion of Dr Calvert who was, an 
extremely able physician^ and who had the advantage of seeing the patient 
before the serious symptoms developed and who must-have heard from the 
patient himself the symptoms which manifested themselves previously 
Dr Calvert's evidence is confirmed by his letters and his certificate, unless 
these are ‘ deliberately false, there was a proposal to inject morphia, which 
cannot be reconciled with the plaintifi’s version It is also difficult to account 
for the change of bedroom in a way to fit in with the plaintiff's version It 
seems to me that unless Dr Calvert was knowmgly writing false letters and 
giving a -false certificate, the theory of conspuracy is untenable, and Dr Calvert 
had no reason to do so — ^unless of course he was bribed But the most con- 
vincing refutation of the theory is obtained by merely setting out the conduct 
of the conspirators step by step on the assumption that there was a conspiracy 
Thus, we are requested to believe that Satyendranath Banerjee, Dr. Ashutosh 
Das Gupta and Mukunda Gum conspired together to murder Ramendra Narayan 
Roy by administenng a single fatal dose of arsenic They waited before 
putting their plan into effect, until Ramendra had some illness requinng the 
attendance of an outside physician of great reputation They then called in 
two doctors, VIZ Dr Calvert and Dr Nibaran Sen Gupta, and demonstrated 
that there was nothing much the matter with Ramendra Narayan Thereafter 
they gave the poison If we are to accept the plaintiff’s times, they persuaded 
their victim to change his room for no reason apparent at the time^ and in 
anticipation of the agony he was about to suffer Next mommg early, at 
4-0 or 5-0 A M when the poison began to take effect, one of them ran off to 
Dr " Calvert with the false news that the patient was feeling much better, 
in order to get a simple medicine for dyspepsia When all the well known 
symptoms of arsemc poisoning had appeared, they sent off a false telegram to 
Jaidebpur to the effect that Ramendra was feeling better and was contem- 
plating returning home Thereafter they called m Dr Calvert and Dr Nibaran 
Sen to see the patient while he was still alive, and might possibly have been 
saved, and shewed these doctors some at least of the blood-stained fceces and 
at the same time sent another telegram to Jaidebpur revealing the symptoms 
which might raise suspicion They were fortunate enough not to arouse the 
suspicions of Dr Calvert or Dr Nibaran Sen, so as soon as these doctors left 
the house at dusfc^ they called in another doctor. Dr B B Sarkar, to see the 
patient Even his suspicions were not roused Then next morning, they 
brought in a fourth 'doctor— Dr Fran Knsh'na Acharj^^a— with a request that he 
should see 'the patient, but when Dr Acharyya arnved, they refused to let 
him uncover the body Not cbntent with these persistent attempts to arouse 
suspicion, they sent one of their number to Dr Calvert while the facts were 
still fresh in his mind, to ask him to wnte a letter to Jaidebpur, full of the 
most obvious falsehoods Then two months later they wrote to a stranger 
in ' Darjeeling asking hita to get a false certificate of death from Dr Calvert, 
mentioning as the cause of death, a disease (biliary colic) which is rare in 
young "men and' T^hich very rarely indeed ends fatally— and this in 
spite of the fact that they had revealed in their telegram to Jaidebpur the 
symptoms of arsenic poisoning, and in spite of the fact that according to the 
finding of the trial judge (a finding which is based on no evidence whatever) 
they had sent information to the newspaper to the effect that the death of 
Ramendra Narayan Roy had been caused by fever accompanied by loss of blood 
and pam m .the abdomen i 

Such conduct I IS so unnatural and unreasonable that no court could readily 
belifeve it occurred , , j ! . 
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POSSIBI/B MOTIVES 

In considenng' whether there was such a conspiracy, the possible motives 
of the conspirators deserve examination The learned counsel appearing for 
the plaintiff has laid great stress on the evidence that Bibhabati Deyi, wife of 
Ramendra Narayan Roy, came of a family of very limited means , and he argued 
that Bibhabati Devi’s brother Satyendranath Banerjee was so .affected by 
' this marriage of his siker to 'a 'very wealthy bndegroom, that he virtually 
abandoned his studies and, spent his days in idle luxury as a guest of his 
brother-in-law The suggestion' was made that Satyendranath Banerjee 
became so enamoured of a life of ease and luxury that he must have planned 
to remove his brother-m-law and secure that brother-jn-law’s estate fpr himself. 
Letters from his mother sheyr that Satyendranath Baiierjee spent more time 
at Jaidebpur than she approved of, and they indicate that the mother dreaded 
the effect, on a boy who had his own way in the world to make, of the 
luxury of the Bhowal family It is easy to exaggerate the importance of 
these letters, and to my mind they do not prove anything more than the 
natural anxiety of a moiher who had her son’s real welfare at heart It^ may, 
however, reasonably be argued that the possibility of acquiring great wealth 
might have attracted Satyendranath Banerjee and induced him to conspire 
to murder his brother-in-law But this motive could hardly have weighed, 
with the other alleged conspirators— Dr Ashutosh Das Gupta and Mukunda 
Gum They were servants of the Bhowal Estate, they were more likely 
to benefit materially if Ramendra Narayan Roy lived to enjoy the estate than 
if the mcome of the estate went to an absentee landlord living in Calcutta. 
No motiye ,for them to join in any conspiracy has been so much as suggested 
Presumably the theory is that they were won oyer to Satyendranath ,Banerjee’s 
views by some promise of future payment Satyendranath waa then a person 
of no means , he could not make any immediate cash payment as an , induce- 
ment If the conspiracy succeeded, Satyendranath Banerjee could not hope 
to obtain any money from the estate for some months Yet we are asked 
to believe that these people relied on a promise of payment in the future, 
and committed the crime from which Satyendranath Banerjee was to profit, 
while he remained safely in the background In this connection it shojild 
be observed that according to the plaintiff’s version, it was Dr Ashutosh Das 
Gupta who prescribed and administered the poison and who withheld the 
bloody motions from Dr Calvert’s inspection, and it was Mukunda Gum who 
sent the false telegrams No criminal act seems to be assigned to Satyendra- 
nath Banerjee himself If suspicion was aroused, it would fall on others but 
not on him It is also significant that no suggestion is made that either 
Dr Ashutosh Das Gupta or Mukunda shewed any signs of having acquired 
w'ealth, nor did they apparently jom forces with Satyendranath Banerjee, 
after the party returned to Jaidebpur from Darjeeling In otlier , words, 
though Satyendranath Banerjee has prospered and prospersed exceedingly, 
owmg to his sister’s widowhood, there is no reason to beheve that any of the 
other persons who are supposed to have taken part in the conspiracy has 
prospered m any way 


CONCLUSION 

I am convinced that there could not have been any conspiracy to murder 
Ramendra Narayan Roy, and, therefore, that there was no reason why Dr 
Calvert should write deliberately false letters or give a false certificate For these 
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reasons I hold tha.t Dr Calvert must have diagnosed biliary colic and must 
have treated Ramendra Narayan Ray for that complaint, and I hold further 
that the symptoms which appeared on May the 8th must have been due to 
the biliary colic, aggravated possibly by the pills of the prescription Ex 51 (a)^ 
and that these pills were administered to Ramendra Narayan Roy in all good 
faith 


PROCURING OF CERTIFICAl'RS OF DEATH AND CREMATION 

i 

Before leaving this question of conspiracy I should like to deal with the 
suggestion that a false certificate of death was obtained from Dr Calvert and 
false certificates of cremation were obtamed from other persons, by Satyendra- 
nath Banerjee' 

On behalf of the plaintiff it has been suggested that all these certificates 
were obtained, by Satyendranath Banerjee 

In view of this argument it is desirable to examine with some care the 
evidence shewmg how these certificates were obtained It may be stated at 
the outset that there is no single witness who states that Satyendranath 
Banerjee took any steps to obtain the certificates, and there is no document 
which shews clearly that he did so 

Ex Z{120) {a) is a letter from Dr Calvert to Han Mohan Chandra and 
reads 

“Dear Rai Bahadur, 

I II I 

'Dr pal asked me to send you this certificate on completion Kindly 
acknowledge receipt I shall be glad to receive my fees in due course 

Yours faithfully, 

, J T Calvert” 

I ’ 

To this letter Han Mohan Chandra replied 


Ex Z[120) 


“Dear’ Sir, 

r 

f 

I thank, you for the Death Certificate of Kumar Ramendra Narayan Roy 
of Bhowkl 

I send Rs 32/- as your fee and shall be obliged if you will kindly send 
me a stamped receipt for the amount 

I 

Yours respectfully, 

' ’ H M C” 


This correspondence shews clearly that somebody from Jaidebpur com- 
missiohed Han Mohan 'Chandra to obtain ' the certificate from Dr Calvert 
There is, however, no letter from Jaidebpur to Han Mohan Chandra, and no 
direct evidence as to who commissioned hnn to obtain the certificate Our 
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attentaon was drawn to the following draft of a condolence letter which appears 
to have been sent by Han Mohan Chandra to Ranendra Narayan Roy, the 
elder brother of Ramendra — 


E« Z{126) 


"Darjeehng, 

11-5-1909 


“(My dear Ra] Kumar Bahadur) 

My dear Mr Sen, 

It is extremely to be regretted that (your brother) Raj Kumar Ramendra 
Narayan Roy Chowdhun of Bhowal has suddenly died I beg to offer my 
sincerest condolences to (you and) the femily of the deceased and earnestly pray 
God may give (you and the family) them strength and courage enough to 
sustain (yourselves) themselves m their cruel bereavement 

I am informed that it is the wish of (yourself and of) the wife of your 
much lamented deceased brother to do some work of public benefit at 
Darjeeling to commemorate the name of (your lamented brother) her deceased 
husband ^ ’’ 

I am just informed that Babu Mohendra Nath Banerjee has proposed to 
the wife of the deceased to give him some thousands of expenses for some 
of his purposes I beg to take the hberty of advising the eldest Kumar and 
the wife of the deceased and yourself not to give any money to Babu Mohendra 
Nath Banerjee for his purposes If the eldest Kumar and the wife of the 
deceased wish to do anything at Darjeeling to commemorate the name of the 
deceased, I should strongly advise (you and your deceased lamented brother’s 
wife) them to subscribe Rs 30,000/- for the additional building required at 
the Sanitanum 

As will be seen from the enclosed copy of the Committee’s Circular on the 
subject, if Rs 30,000/- is subscribed, the upper floor of the building will be 
named after (your lamented brother) the deceased Kumar and which I tTimlr 
would be the most prominent and the fittest memorial to commemorate his 
name 

I am going to call a pubhc meetmg at the Sanitarium to express sorrow 
at the death of the Kumar 

Trustmg all well with you, 

I remain. 
Yours smcerely, 
Illegible *’ 


{With Ex 317) 

"To the Private Secretary to the Maharajadhiraj Bahadur of Burdwan 
“My dear Mr Chatterjee, 

You are aware that Kumar Ramendra Narayan Roy Chowdhnry of Bhowal 
IS dead I wish to call a public meetmg at the Sanitarium Hall to express 
sorrow I thmk the fittest person to preside at the meetmg {struck off)" 

Particular emphasis was laid by Mr Chatterjee for the plaintiff on the 
figure of Rs 30,000/- mentioned m this letter, as this was the sum for which 
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Ramendra Narayan’s life was insured Mr Chatterjee asked us to draw the 
conclusion from this letter that Satyendranath Banerjee was promising the 
amount of the insurance money to these Darjeehng residents in return for 
their assistance in procuring false certificates 

In my opinion no such inference is justified In the first place, this letter 
IS not evidence of any ofier made by Satyendranath Banerjee It refers 
merely to gossip of which the writer had heard But, further than this, if 
it indicated that any proposal had been made by Satyendranath Banerjee, 
that proposal must have been made to Mohendra Nath Banerjee, the leader 
■of the party opposed to Han Mohan Chandra 

Han Mohan Chandra was m commumcation with Ramendra Narayan Roy, 
not with Satyendranath Banerjee If Satyendranath Banerjee took any 
steps to obtain the certificates, we might reasonably expect that he would 
approach Mohendra Nath Banerjee and not Han Mohan Chandra to get the 
certificates 

This draft read with letters Ea: Z(120f) (a) and Z{120) quoted. above 
suggests that it was not Satyendranath 'Banerjee who obtained the certi- 
ficates There is other material to confirm this conclusion The diary of 
Satyendranath Banerjee is silent regarding any steps taken by him at this 
time to obtain such certificates, though it refers to his other activities designed 
to safeguard his sister’s mterests At this period, Bibhabati Devi was hving i 
at Jaidebpur with her brothers-in-law and was shewing no inclination to join 
her brother Satyendranath Banerjee had, therefore, no nght to act on 
'her behalf There was also no reason at that time why the estate officers 
should not take the necessary steps in the matter 

Later Satyendranath Banerjee succeeded in persuading' his sister to conajp 
•over to his side It is admitted that this did not occur until the 4th of' 
November, 1909 

The entries in Satyendranath Eanerjee’s diary under dates November 
4th to November 5th are as follows 

“Stay at Jaidebpur — Sister wants Rs 8,000/- in lump sum from the 
Chief Manager and also the Life Insurance Policy and papers from Jogen 
She appoints me her agent with powers to take all kinds of papers and docu- 
ments from the Chief Manager on her behalf All important work requinng 
her signature will be postponed if I be not at Jaidebpur 

Choto Kumar comes to Dacca I stay the mght at Jaidebpur Kumar’s 
dnnking orgies at night, Ketu Dr ’s drunken dances ’’ [Ex 399{25 )) , 
and ' ' , ' 

' y 

“The mormng at Jaidebpur— photographic enlargements at Kumar’s 
studio Sister writes to Mr C C • Guilhland, Resident Secretary of the City 
of Glassgow Life Insurance Co that she is the only legal heir of the late 
Kumar Ramendra being a childless widow, and hence entitled to the payment 
of the sum of Rs 30,000/- for which Bnmendra’s hfe was insured Come 
to Dacca by the midday tram A letter from Sushil waitmg— he wntes to say 
that his father won’t lend money It is not his practice Burra Kumar will 
be m a great fix Labh Chand has sent in a lettei of Attorney demanding 
payment of about Rs 68,000/- and odd with mterest at 12 per cent withm 
7 dajrs 

15 As 
2 „ 

[Ex 399[29) [a)) 


n tram fare to Dacca 
Cooley both places 
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A letter from the Manager of the Estate, F W Keedham, to Ranendra 
Narayan Roy, dated 15th November, 1909 is to this effect — 

“My dear Ranendra Sahib, 

I have received a letter from the late second Kumar’s widow, saying that she 
has instructed her brother, Babu Satyendranath Banerjee, to lealise the money 
due on her late husband’s Life Insurance Pohcy made with the City of Glasgow 
Insurance Co She is evidently under the impression that tlie whole amount 
of the insurance money belongs to her, but this is not the case, as ‘the 
premium was always paid by the Estate, and accordingly I think she is 
entitled by law only to a 1 /3rd share of the same, as hen: to her late husband’s 
property, after deducting the loan of Rs 10,000/- (Rupees ten thousand) with 
the interests due on same, which was given to your late brother by the 
Insurance Co on his pohcy and which is entered in the list of the Bonded 
debts However, if you and Rabindra Sahib are willing to foiego your shares 
of this money in her favour, vnll you kindly let me have a note to this 
effect, and I will then do the needful, and apply to the Insurance Co for the 
money and will credit same to Srimab. Bibhabati Devi Choudhurani’s account, 
and she can draw the same whenever she wishes to do so All the corres- 
pondence is however with her, and I can take no steps until she return the 
same to me She also writes that she has made up her mind to take the 
succession certificate from the Original Side of the Hon’ble High Court I do 
not know who has given her this advice, as the certificate must be applied 
for from the Dacca and other judges of the districts in which you have 
properties and there are none within the jurisdiction of the High Court 

Will you kindly inform her about this, and I will also write to her, on 
receiving your repjy to this letter 


15-11-1909 


Yours very sincerely, 

F W Needham, 
Chief Manager,” 
[Ex 60) 


T-hese documents seem to me to indicate very clearly that steps had been 
taken by the estate officials m the first instance, and that the papers had 
been made over to Satyendranath Banerjee after November 4tli Mr Chatterjee 
drew our attention to the fact that the certificates first obtained were not 
accepted as sufficient by the Insurance Company and that a' further certificate 
of crematim was given by Satyendranath Banerjee and C J Cabral m January, 
1910 In this later certificate the age of Ramendra Naraj'an Roy was given 
as about 27 years exactly, as in Dr Calvert’s certificate, though, in fact 
Ramendra was only 25 at the time of his apparent death ^ 

It has been arped that this coincidence proves that the statement of 
age in Dr Calverts certificate must have been supplied by Satyendranath 
Banerjee It seems to me much more reasonable to suppose tliat Satyendra- 
nath Banerjee was aWare of the statements regarding the age of Ramendra 
in the earlier certificates and accepted those statements as correct 

The only other material on record to ttrow light on this matter is the 
absence of any entry in the accounts filed to shew that Dr Calvert’s fee for 
the certificate was paid by the Estate This single detail does not in my 
opinion justify the conclusion that Satyendranath Banerjee must have obtained 
and paid for the certificate of Dr Calvert, and the other evidence on record 
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-suggests that he did not do so I am, therefore, of opinion that there is no 
sufficient reason for holding that the certificate granted Dy Dr Calvert in 
July, 1909, was granted at the instance of Satyendranath Banerjee 


time of death 

. The next question to be examined is— When did the apparent death of 
Ramendra Narayan Roy take place? Was it at 11-45 pm as alleged by the 
defendants, or was it betu’een 7-0 and 8-0 p m as the plaintiff argues ? 


DEFENCE EVIDENCE OF DEATH AT MIDNIGHT 

All the evidence that came into existence before the arrival of the plaintiff 
m Dacca in the year 1921 goes to show that death occurred about midnight 
The obituary notice which appeared in the “Bengalee” newspaper of May the 
nth, 1909, stated that “the second Kumar of Bhowal breathed his last at 
about midnight” It is not knoun who was the correspondent who sent this 
message The learned trial judge has drawn the inference that it was inspired 
by Satyendranath Banerjee, but the only reason for this inference is the fact 
that the notice supports the defence version There is literally no evidence 
whatever to connect any one of the defendants with the despatch of this 
message 

Dr Calvert’s letter of condolence to the elder brother of Ramendra 
Narayan does not mention the hour of death, and indeed gives no indication 
whatever as to the time, but Dr Calvert’s certificate mentions the time of 
death as 11-45 PM Mr Chatterjee for the plaintiff drew our attention to 
the sentence in the certificate which reads “The attack became acute on the 
morning of the 8th and he died the same evening”, and asked us to accept 
this as proof that death took place shortly after dusk The suggestion was 
that the time of death was supplied by the person who obtained the certificate 
from Dr Calvert, and that this sentence was Dr Calvert’s contnbution based 
on his own recollection The entry 11-45 pm is m Dr Calvert’s own hand- 
writing The plaintiff’s version is that Dr Calvert was not present at the 
time of death and did not see the body after death If so, Dr Calvert could 
not have been writing ‘evening’ in the sense in which the plaintiff wishes to 
read it, from his own knowledge It seems to me much more probable that 
Dr Calvert after giving the exact time of death so far as he knew it, used 
the word ‘evening’ carelessly in this part of the affidavit I do not think 
that any inference can justly be drawn from this affidavit in favour of death 

at dusk 

y 

The letter written by Dr Calvert in 1921 in answer to a letter from 
J H Dindsay mentions that “the Kumar, however, did not recover from the 
collapse and died the same night” 

The other documentary evidence of that period is the diary of Satyendra- 
nath Banerjee The entry in this diary was not made until several days after 
the return of the party to Jaidebpur The entry reads 

“May 8th, Saturday, 1909 

' “Kumar Ramendra expired midnight, Darjeeling, “Step Aside” 4 doctors 
attended, one his family doctor Ashu Das Gupta 2 Rai Bahadur Nibaran Ch 

31 
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Ghosh 3 B B Sarkar, M D 4 I<t -Colonel Calvert They were all attending 
\ihen he died His last words to me a minnte before life was extinct were — 
“tell Ashu that I feel difficulty m breathing ” Bibha began to have fits The 
doctors melted away Only 2 nurses remained, Banff Khan was Inad Sent 
Behara for Sejomama who came at about 3 in the morning Message to 
Uttarpara and Jaidebpur Sent man to the Sanitarium for men to get the 
corpse removed for funeral ” 

The circumstances m which this diary was written will be considered 
hereafter, but it mil suffice to remark here that no convincing explanation 
has been offered why a false entry should have been made 


JUDGE’S reasons IN SUPPORT OF DEATH AT DUSK EXAMINED 

The learned tnal judge gave six reasons for holding that Ramendra 
Narayan Roy was taken for dead at dusk The learned advocate for the 
plamtifi has based his case on those six reasons and on the direct evidence 
of a witness named Ram Sing Subha This evidence and the learned judge’s 
reasons must, therefore, be examined 

Ram Sing Subha’s evidence did not receive at the hands of the trial 
judge the critical examination it deserved This witness is one of the most 
important of all the witnesses exammed by the plaintifi On his testimony 
the plaintiff relies for proof of a number of important facts It is necessary, 
therefore, to study his evidence and determine whether the witness is truthful 
and reliable, or whether, as the defence argue, he is obviously a perjured 
witness dehberately tutored to give false evidence The learned judge seems 
to have accepted Ram Sing Subha as a witness of truth— though with some 
hesitabon 


evidence of ram sing subha 

To appreciate the evidence of this witness it is necessary to go back to 
the Defamation case instituted by Dr Ashutosh Das Gupta in 1921 It is 
admitted that the prosecution in that case was conducted by the Bhowal 
Estate, and that the defence was financed by the plaintiff out of the subscrip- 
tions raised for him In that case the defence advanced a story that 
Ramendra Narayan Roy’s body was taken out for cremation at night, that 
the funeral party were driven away by a sudden storm and that Ramendra 
Narayan w'as rescued by sannyasis They went further and adduced evidence 
to shew that one Pengumche, a Lepcha, was missing from the Darjeeling 
hospital from the night of May the 8th and thev asserted categorically that it 
was the body of this Lepcha which was burned as the body of Ramendra 
Narayan Roy on the 9th of May The plaintifi was not a party to that criminal 
trial, and he cannot be held responsible for statements made or evidence 
given therem But in the year 1926, the plaintiff submitted a memonal to 
the Board of Revenue in which he accepted this story as true, and when 
J Lindsay was cross-examined this story was put to him as a well known 
fact 


Q Do you know that the books of the Victoria Hospital, Darjeeling, 
and the aunt’s evidence go to show that the dead bodv found 
covered in the morning at “Step Aside’’ was that of a stout and 
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fair complexioiied l/cpcha, named Pengumche who was a warder 
of the said hospital? 

A —No ” 

'Ihe story has since been dropped The learned counsel for the plaintiff 
informed us blandly that' he had not in fact given up this story, out he had 
decided not to offer evidence in proof of it, because the burden of proving 
whence the substituted body was obtained, did not he upon his client A 
more unconvincing explanation could scarcely be imagined The great diffi- 
•culty of obtaining a dead body to substitute in, place of the missing body has 
been one of the' mam obstacles in the way of the plaintiff's success It is 
simply mcredible that the plamtiff should ' have withlield evidence shewing 
how the substituted body was obtained, if that evidence would bear mspection 
The onlyi reasonable inference, in my opmion, is that the evidence offered in 
the Defamation case would' not bear inspection m the light of subsequent 
investigation into the matter 

Ram Sing Subha was the agent employed by the plaintiff to obtam the 
witnesses who deposed to the story of Pengumche m the Defamation case 
This fact alone would go a long way to shake his credit ' 

The witness was cross-examined regarding his previous activities, and 
he flatly denied having made any efforts to procure witnesses, but when 
confronted with his own letters and telegrams, had to admit that he acted 
as tadbtrhar 

There can be httle doubt that this witness procured false evidence in 
the Defamation case, and then falsely denied having done so 


A DBDIBERATR DIAR 

M I 

His evidence m the present case seems to mfe to bear clear indications 
that the witness is a deliberate liar An attempt was made in the lov/er court 
to prove that Bibhabati Devi was not allowed to attend her husband during 
his last illness, and that except for allowmg her a last look at the dead body 
at about 9-0 pm when it was being taken out for cremation, she was kept 
locked in her own bedroom 

Ram Sing Subha was induced to support this story His deposition 
runs 

“I was going every day for 10 or 12 days when one day I did not find 
the second Kumar Sala Babu said that he was ill and could not be 
seen I went next day That day also I did not meet the Kumar 
as Sala Babu said he was ill I asked him what the illness was Sala 
Babu said it was hill dysentery Next day I went to Bannockburee 
Garden — had to go to that every Saturday I was there till 2-30 
or 3 PM After that I went to the races at Lebong Parade Ground 
I was there a little over an hour and a half Thra I came home 
I took my meal Some 2 hours after I came home I heard cries and 
a row at the “Step Aside” I went to the “Step Aside” It was then 
7 or 7-30 PM I heard the crying going on — I got in and went upstairs 
I went to a small bed-room towards the chowrasta I found the second 
Kumar lymg on a mattress spread on the matting on the floor I - 
found him dead and people said he was dead The body w'as wholly 
covered, head to foot, by a white cloth In the room I found Dr B B 
Sarkar, Dr Ashutosh and Sala Babu They were seated on something 
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spread on the floor I was there for some 8 to 10 mmutes I 
exchanged no conversations with these three persons there Tliey 
were seated quiet I had heard below when coming upstairs that the 
Kumar had died The third room fiom the room in which the Kumar 
lay was a room with glazed doors I could see ihc Ram through the 
doors lying on an iron cot there, and ciymg aloud — very aloud The 
room in which the Ram was I found locked up from outside I saw 
the loch*‘ , 

but in cross-examination he deposed 

“In the room, marked A Rani lay locked up as I said The door lock 
was locked, there was no padlock I did not see if the key had 
been turned, but the door was shut “ 

It IS clear that he had no reason whatever for saying that the room was 
locked, and it seems to me equally clear that this was another piece 'of false 
evidence deliberately given 

But the most striking part of this witness’s evidence deals with the 
story of the abortive evening cremation He tries to^ suggest that he was 
informed of' the disappearance of the dead body from the burning ghat on 
the night of the 8th of May Thus he deposes 

"I returned home I went to bed I was feeling very sad After I had 
gone ofl to sleep, a Nepali boy servant of the Kumar woke me up 
The servant’s name I remember It was Sree I^al 'There was no 
clock in my room when I was awakened The boy said that there 
was some golmal, and asked me to come (Question objected) I did 
not go I did not and said that I could not go as I was tired and 
never mind what was happening I do not know if Sree Lai is living 

I did not met Sree Lai next day I mean I saw him next day 
in the kuthi but had no speech then with me 10 or 12 days later, 
I asked him why he had gone to call me ’’ 

It appears that in the Defamation case, he had been much more definite in 
his statements and had fixed the hour at which he had bfeen loused by his 
servant 

His cross-examination in this case reads 

"Q — ^Did you say in the Defamation case that the Nepah servant called 
you 3 or 3K hours after? 

^ — ^I was asleep and do not know how long after he came, but I might 
have said so 

Q —“About 3 or 3j4 hours after a Nepali servant of the Kumar went 
to me, woke me up and told me something’’ — did you say this 
in the Defamation case? 

A —I might have said so, but I don’t remember how long after he 
came’’ 

The absurdity of his story is seen from a further statement in hiS examina- 
tion-m-chief 

"15 or 16 days after the cremation I described arose a rumour 
Q — What was the rumour ? (Objected to Allowed for a purpose) 

A —That the second Kumar could not be cremated at night owing to 
rain and storm ” 
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This witness admittedly went to "Step Aside” on the motning of May 
the 9th, and made arrangements for a cot to be supplied, for carrying the 
corpse to the cremation ground Yet he asked no questions regarding the 
previous night’s cremation 

i I 

The whole story is too silly to ment serious consideration I am satisfied 
that this witness is wholly unworthy of credit, that he gave false evidence 
und was coached in the false evidence he was to give 

Mr Chatterjee advanced two arguments in favour of believing this witness 
As I have stated above, this witness procured the cot for the morning crema- 
tion, though Satyendranath Banerjee denied that he 'did so We are asked 
to hold that because the witness told the truth in one unimportant detail, 
he must have told the truth throughout This is 'a very unconvincing argu- 
ment The second argument urged m favour of the nitaess is that he was 
the first witness to mention the fact that Dr B B Sarkar saw Ramendra 
Narayan Rov dunng his illness 


VISIT OF DR B B SARKAR 

% 

This visit of Dr B B Sarkar is one of the incidents which has given nse 
to a good deal of argument It is admitted now that Dr B B Sarkar came 
to the house for the first time between 6-0 pm and 7-0 pm on the 8th of 
May and saw Ramendra Narayan Roy He seems to have examined the 
patient, felt his pulse, taken his temperature, etc , but he did not prescnbe 
any treatment The defence version of the visit is that Satyendranath 
Banerjee had gone out about dusk th'at day and had met his uncle Suryya- 
narain Satyendranath had explained to Suryyanaram how ill Ramendra 
Narayan Roy was and that Dr Calvert and Dr Nibaran Sen were in attendance 
Suryyanaram was himself in poor health and was being treated by Dr B B 
Sarkar, so he advised Satyendranath to consult Dr B B Sarkar Satyendra- 
nath yielded and Suryyanaram brought in Dr Sarkar Naturally as Dr 
Calvert was in charge, Dr Sarkar did not prescnbe any treatment 

The plaintiff’s version is that Dr Calvert and Dr Nibaran Sen had 
recognised that Ramendra Narayan Roy was dying and that nothing could 
be done to save him, so they had left him to his fate But Bibhabati Devi 
(though locked in her room and not permitted to see her husband at this 
stage) had driven Satyendranath Banerjee out to find another' doctor, and 
Satyendranath had brought in Dr B B Sarkar Their further case is that 
Ramendra Narayan died just after Dr Sarkar’s arrival, and this fact explains 
the absence of any treatment by this doctor They allege tliat it was Di B B 
Sarkar who pronounced Ramendra Narayan Roy to be dead 

For the plaintiff, it has been argued that the defence witnesses tned to 
suppress all knowledge of Dr B B Sarkar’s visit, and that as Ram Sing 
Subha was the first witness to refer to it, he must be a truthful witness The 
argument carries no weight with me It is obvious that the contents of the 
diary of Satyendranath Banerjee were known to the plaintiff’s advisers from 
the very begmnmg^of the case That diary refers to the fact that Dr B B 
Sarkar attended Ramendra Narayan Roy Therefore this fact was well known 
to the plaintiff’s advisers It is further obvious that the visit of Dr B B 
Sarkar had no special sigmficance, if the defence version is true It was 
natural for the defence witnesses to omit any reference to it, if they remem- 
bered it it would not be surpnsmg if they had forgotten the visit < j 
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None of the eatly witnesses for the defence were cross-examined about 
the visit, and the plaintiff’s version of the visit was not put to them The}' 
did not deny the visit, they merely omitted to refer to it Not a single 
defence witness— so far as I am aware— denied the visit when it was put 
clearly to him 

As the plaintiff’s advisers knew of Dr B B Sarkar’s visit from Satyendra- 
nath Banerjee’s diary, it was easy to instruct Ram Sing Subha to depose about 
it The mere fact that Ram Sing Subha was cross-examined about the visit 
does not indicate that the visit was disputed, it merely indicates that the 
witness’s truthfulness was questioned That is the less surprising when it is 
considered that even on this topic the witness’s evidence is obviously untrue 
Thus he tries to make out that Dr B B Sarkar was one of the physicians who 
treated the patient throughout As his evidence in cross-examination shews — 

"Q —Did you know then which doctors were treating the Kumar, during- 
Thursday, Friday and Saturday? 

A — ^Nibaran Sen and Dr B B Sarkar 
To Court— This I heard bat did not see 
I heard it from servants I can’t name them ” 

This is nobody’s case and it is difficult to regard this as a bona fide mistake 
This witness was the agent for the owner of “Step Aside’’ and resided near 
that house he was the person who attended the needs of the tenants on 
behalf of his master He was likely to attend on the morning of the crema- 
tion to render assistance The mere fact that the witness did take part in 
the morning cremation and did depose truly about some unimportant details 
is no reason for overlooking the obvious lies he has told regarding other 
details I regard the witness as one whose testimony on contentious matters 
carries no weight whatever 

OTHER REASONS COURSE OF IDDNESS 

His reasons for believing tliat Ramendra Narayan Roy died between 7 
and 8 pm have been given by the learned trial judge at pages 355 to 365 
of his judgment 

The first reason given is that the course of illness points to death as near 
In my opinion the reason is quite unsatisfactory and inconclusive It is 
impossible to say with any certaintj' at what time the various symptoms 
upon winch the learned trial judge dwelt actually occurred There can be 
no doubt that there was collapse of the patient, that Ins body did get cold 
and that the body was rubbed with ginger powder before dusk The learned 
trial judge held that the evidence established that collapse occurred about 
mid-day I am not convinced by his reasoning, but it is not necessary, in my 
opinion, to decide whether collapse did or did not occur at that, time What 
IS more important is the fact that no doctor has been asked to give a|n 
opinion whether death, even assuming the hours of the symptoms recorded, 
was likely to occur or not, or was more likely to have occurred at dusk than 
at midnight It seems to me that nobody would hazard an opinion that 
because the patient began to get cold at a certain time death was more likelj 
to have happened, say, within two hours than after six hours It is true that 
we have no reason for holdmg from the symptoms alone that deatli could not 
have occurred at dusk, but we have also no reason for holding that death at 
'dusk was more probable than death at mid-night All the witnesses who were 
present in the house have asserted on oath that death took place at mid-mght. 
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In the year 1921 Col Calvert wrote his letter Ex Z{127), m reply to the 
letter of J H Lindsay Mr Chatterjee arguing on behalf of the plaintiff 
has contended that this letter shows, honest memory and has further contended 
that it proves that Col Calvert was not present at the death of Ramendra 
Narayan Roy, and he has argued further that Dr Calvert must have left the 
patient about dusk after giving up all hopes of the patient’s recovery The 
last but one sentence in that letter reads “On my last visit liis Bengalee 
medical practitioner was present, and arrangements made for the late Col 
Macrae, IMS, the I G C H , Bengal, to see him in consultation in the 
morning Col Macrae had been Cml Surgeon at Dacca and knew the family” 
This letter seems to me to indicate that Dr Calvert at all events did not 
anticipate that Ramendra Narayan Roy would die before the following morning 
If, as the plaintiff’s party contend, Calvert lef^ about dusk and did not see 
the patient again, he must have left expecting to see him on the following 
morning I am of opinion that the evidence on record with regard to the 
progress of the illness does not indicate that death at dusk Vas more probable 
than death at mid-night 


NO RBRLY TO BARA KUMAR’S TELEGRAM 

The second reason given by the learned trial judge is that no telegram 
was sent from Darjeeling in reply to the telegram of Ranendra Narayan Roy 
which was despatched from Jaidebpur at 3-10 pm standard and which was 
in these words “Very anxious Wire condition very often Treat with best^ 
medical help Wire immediately present condition ” It is argued that this 
telegram must have been delivered in Darjeeling at about 6 pm and that if 
Ramendra Narayan lived for any length of time after 6 pm, an answer stating 
his condition at that time would have been sent In my opinion, the argument 
IS inconclusive We do not know at what time the telegram was received, 
whether it was received in time for an answer to be sent that night, or 
•whether it was received at such a late hour that the party in Darjeeling 
considered it desirable to wait until the morning before replying It seems 
to me impossible to argue from the fact that no answer was sent to this 
telegram that death must have occurred before mid-night 


INFERENCE FROM DR B B SARKAR’S VISIT 

The third reason advanced by the learned tnal judge is in connection with 
the visit of Dr B B Sarkar to “Step Aside” on the night of the 8th of May 
It has been argued on behalf of the plaintiff that Dr Calvert and Dr Nibaran 
Sen had given up the case as hopeless and had left for home somewhere about 
sunset, and that thereafter presumably on pressure from Bibhabati Devi 
Satyendranath Banerjee had been sent out in search of another doctor Satyen 
has deposed that he went out about dusk on that evening and that by chance 
he met his uncle Suryyanarain near 'the Cliowrasta just before dusk and had 
a conversation with Suryyanarain about Ramendra’s condition He states 
further that it was his uncle who brought Dr B B Sarkar to the house, but 
he denies that it w'as he who asked Suryyanarain to bring a doctor The 
question put to him was “I am putting it to you that you asked Suryyanaiain 
Babu to bring a doctor because you knew that neither Dr Calvert nor Nibaran' 
Sen was at the “Step Aside” ?” It has been argued that Dr Calvert’s evidence 
shows that he Pr Calvert) was not at “Step Aside” when Dr B B Sarkar 
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was called m In the interrogatones for the examination of Dr Calvert 
question 14 reads “Did you know Rai Bahadur Nibaran Chandra Sen, 
Assistant Surgeon of Darjeeling m 1909’ If so, did he attend the Kumar 
during his last illness in Darjeeling’”, and the answer to that was, “Yes He 
did” Question 15 reads “Do you remember if any other physician attended 
the Kumar during his last illness ’ If so, can you name any Ihe answers 
are “I remember the Kumar had his own pnvate medical attendant who 
w'as present during his illness I can’t remember his name”, and in cross- 
examination he stated “He had his own physician with him and Dr Nibaran 
Chandra Sen of the Victona Hospital” Brom this evidence it is argued that 
Dr Sarkar must have come to the house at a time w'hen Dr Calvert was 
not present 

The evidence of the witnesses is conflicting Bibhabati deposed “When 
Suryyanarain came with the doctor, Drs Calvert and Nibaran were in the 
“Step Aside” I believe I have direct knowledge of that in the sense that 
they were coming and seemg the Kumar every now and then, and that was 
not possible unless they were in the house” Agam, in answer to the question, 
“I put it to you that you cannot deny on oath that when this doctor came 
Drs Calvert and Nibaran were not in the house?”, she answered, “I say they 
were in the house” 

She was asked, “Can you swear they were ?”, and she answered, “I did not 
see them seated in the house, but they were coming in so frequently that they 
must have been in the house” 


Dr Ashutosh Das Gupta deposed as follows “Dr Sarkar came at dusk 
or a little after dusk He came at about 8 pm Col Calvert was there when 
Dr Sarkar came Dr Nibaran Sen was also present then Wlien Dr Sarkar 
called. Dr Calvert and Nibaran Sen were in the room in which the Kumar 
was or m the next room I can’t say who called Dr Sarkar I heard after- 
WMds, I or 2 years ago, who had called them I do not remember from whom 
I heard it at Dacca or Jaidebpur I can’t say whether I heard it a year ago 
or two years ago I knew who had brought him Dr B B Sarkar examined 
Uie Kumar with his stethoscope and felt his pulse When he did so,n 
Dr Nibaran and Dr Calvert and I were present^^ 

It has been argued with some force that a junior doctor like Dr B B 
Sarkar could not possibly have examined the patient m the presence of or 
to the knowledge of a doctor of the standing of Dr Calvert Dr Calvert was 
one of the leading physicians in the province Dr Sarkar was an ordinary 
doctor with little or no practice It seems to me, therefore, that it is unlikely 
that Dr Sarkar examined the patient m the presence of Dr Calvert, and 
^’irther that the evidence of the witnesses taken as a whole indicates 
^ recollection whether in fact Dr Calvert was present 

when Dr Sarkar examined the patient It is an admitted fact that Dr Sarkar 
did not prescribe for the patient, nor did he interfere in any wav with the 
satisfied that it is impossible for Suryyanarain to have 
brought in his own doctor and for that doctor to have examined the patient 
and given an opinion to the relatives regarding his condition, even though the 

Zl ^ “"y have been donf at a 

fame when Dr Calvert was not in the room, but it does not follow that it 

was done at a time when Dr Calvert had given up the case Dr Calvert 
another room, it may be that this visit occurred after 
Dr Calvert had gone home for his dinner and before he returned after dinner 
It is impossible in my opinion to attach very great importance to the state- 
ment of the witnesses regarding the -exact time when each event happened 
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I do not think, therefore, that the visit of Dr Sarkar establishes that 
Dr Calvert and Dr Nibaran had given np the case as hopeless Mr Chatterjee 
drew our attention to the evidence of Bibhabati Devi regarding the result of 
Dr Sarkar’s examination The evidence is as follows “This doctor after 
examining the Kumar said, did he not, that the Kumar had gone past all 
hope” The answer was, "He did not say that in my presence” The next 
question put was, “Did you not cry loudly at or a little after dusk?” The 
answer was, “No When my mama talked to me after the doctor had examined 
the Kumar, tears came into my eyes, but I did not cry aloud” The learned 
counsel for the plaintiff has argued that this evidence of Bibhabati shows that 
Dr Sarkar announced to her that her husband was already dead and that she 
burst mto tears This interpretation seems to me wholly unjustifiable 

The diary of Dr B B Sarkar, £« Z{215), was produced by his widow 
Dr B B Sarkar is dead and was not available as a witness Under the head 
of 8th of May there is an entry, “Kumar of Bhowal some hours” This entry 
does not indicate that he was present at the death of Ramendra Narayan Roy 

TELEGRAM OF DEATH 

\ 

The fourth reason given by the learned trial judge for his conclusion as 
to the time of death is based on the fact that the telegram sent from Darjeeling 
to Jaidebpur announcing the death of Ramendra Narayan Roy has not been 
pioduced by the defendants There can be no doubt that a telegiam was sent, 
and Satyen’s diary contains an entry under date 8th of May to the effect that 
messages were sent to Uttarpara and Jaidebpur From the fact that this entry 
is under the date 8th of May the learned counsel for the plaintiff has argued 
that the telegram to Jaidebpur must have been sent before mid-night on the 
8th This argument is singularly unconvincing The first entry under this 
date reads “Kumar Ramendra expired midnight” The sentence preceding 
that regarding the messages to Uttarpara and Jaidebpur reads “Sent Behara 
for Sejomama who came at about 3 in the morning” This diary was not 
written until at least ten days or a fortnight after the 8th of May It seems 
to me quite impossible to draw any inference as to the time when this 
telegram was sent from the entry m the diary In his evidence Satyendra- 
nath Banerjee states that he did not see at any time the telegram sent from 
Darjeeling announcing the second Kumar’s death He admitted that the 
phrase ‘messages to Uttarpara and Jaidebpur’ in his diary meant telegraphic 
messages were sent, but he added that he could not say who actually wrote 
the messages The evidence of the other members of the Darjeeling party 
IS equally unsatisfactory The evidence of Birendra Chandra Banerjee in the 
Sripur case was that after the death on the night of death Dr Calvert sent a 
telegram to Jaidebpur reporting the death of the second Kumar In his 
evidence m this court he deposed "I do not know whether Dr Calvert sent 
a telegram to Jaidebpur that night I do not know whether any telegram was 
sent that night Dr Calvert was requested to send a telegram in my presence, 
and because of this request I believe a telegram was sent” Dr Ashutosh Das 
Gupta in his evidence was asked “Is it true Dr Calvert did not send any 
telegram to Jaidebpur?”, and he knswered, "I do not remember his sending 
any” From this evidence it appears that either the witnesses or the 
, Darjeeling party have no clear recollection regarding the sendmg of the 
telegram, or else they are dehberately suppressing information on "the point 

The telegram was delivered at Jaidebpur on the morning of the 9th of 
May It appears that after receipt of the telegram of the 8th of May Ramendra 
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Narayan’s younger brother Rabindra Narayan Roy had decided to go to 
Darjeeling to attend on his brother He had set out from the Rajban in 
tune to catch the 8-30 a m train from Jaidebpur station As he and his party 
were approaching the station, a peon dehvered to them a telegram announcing 
the death Thereupon Rabmdra Narajan and his party returned weeping 
There can be no doubt whatever t^at the telegram announcing the death 
was dehvered at Jaidebpur between 8 and 8-30 in the momuig of the 9th, 
That telegram has not been produced The defendants have offered an 
explanation for the non-production of the telegram They state that the 
telegram is no longer in their possession or at all events cannot be traced 


DEFENCE EXPI/ANATION FOR NON-PRODUCTION 

It appears that on the 5th of December, 1916, Saraju Bala Devi, widow 
of the eldest of the three brothers, wrote a letter to F W Needham, 
Manager, under the Court of Wards, at Jaidebpur as follows “Sir, my 
husband’s papers are lymg m a box or two in Private Secretary’s office, mj’- 
sen-ant Tana will pomt out the boxes to j'ou, the papers are required for 
the allocation purposes I have to request jou will kindly deliver the same 
to my servant Tana The papers have no connection with your Estate 
management, but they are Accounts, Vouchers, Receipts. Bills, Memos, so 
forth, what are required for allocation purposes You can keep a list of the 
papers if you like Yours faithfully, Sarajubala Devi ’’ {Ex 370) On this 
F W Needham passed an order directmg that the Private Secretary would, 
make a list of the papers Thereafter on the 10th of December, 1916, the 
Private Secretary Jogendra Nath Banerjee wrote to Saraju Bala Devi statmg- 
that he would have the hst and papers despatched as early as possible This 
letter is Ex 372 It appears that the letters were not despatched until 18th 
April, 1917, for we have a letter of that date from F W Needham to Saraju 
Bala Devi which reads "Dear Madam, ivith reference to your No 660, dated 
5-12-16, I have the honour to send by railway parcel all pnvate letters etc of 
the late eldest Kumar that were found m a box in Pnvate Secretary’s office, 
keeping a list thereof m my ofiSce as requested in your letter under reference. 
The railway receipt together with a copy of the hst is enclosed Please 
acknowledge receipt and oblige I remam, Y’ours faithfully, F W Needham, 
Manager ’’ {Ex 65) The defendants did not produce m court a copy of the 
hst retained by F W Needham It appears that the list sent to Saraju Bala 
Devi was produced m court during the exammation of the witness Ashutosh 
Das Gupta, but was returned to her through oversight Neither the origmal 
nor the copy was thereafter produced m the lower court, and the lower court 
was, therefore, not in a position to state w^hether that list contained any 
reference to the telegram The other telegrams sent from Jaidebpur during 
the illness were admittedly made over to Saraju Bala Deii We directed the 
Court of Wards and Saraju Bala Devi to produce their copies of this list, and 
ultimately the list which was sent to Saraju Bala Devi was produced in court 
before us That list has been examined and we find that there is nothing 
in the list to indicate that the telegram of death was, in fact, sent to Saraju 
Bala Devi 

After the appearance of the plaintiff in Dacca in the year 1921 J H. 
Lindsay, Collector of Dacca, wrote to Saraju Bala Devi a letter {Ex 55) in 
these terms • "Dear Madam, Kindly let me have m original for perusal, all 
the letters and telegrams m connection wuth the illness, death and cremation 
of the late second Kumar of Bhowal which passed between the first Kumar 



SUPPOSED TEXT OF THE TELEGRAM 


491 


of BLowal and the persons 'who went with the second Kumar lo Daijeehng. 
I am told that they are in your custody Yours sincerely, J H 1/indsay, 
Collector, Dacca ” In answer to this letter Saraju Bala Devi forwarded to 
J H Lindsay all letters and telegrams received by her, and when she deposed 
in this suit on commission she filed a hst of the telegrams which she had 
sent to J H Lindsay That hst is Ear 260 It contains all the telegrams to 
uhich reference has already been made in this judgment It seems,, there- 
fore, that the telegram announcing the death was not sent to Saraju Bala 
Devi in 1916 No reason why it should have been withheld at that time has 
been advanced, and I can only assume that it was not sent because it was 
not found among the papers of Ranendra Narayan Roy A reasonable inference 
from this correspondence would be that the telegram had been lost or mislaid 
before April, 1927 

The learned counsel for the plaintiff, however, has drawn our attention 
to the evidence of Sarada Prasanna Ghosh who was exainined on com- 
mission m this case Sarada Prasanna Ghosh was Wards Deputy Collector 
at Dacca from 1923 to 1925 The papers in the Collectorate connected 
with the appearance of the present plamfaff and his claim to oe Ramendra 
Narayan Roy were in charge of this gentleman He deposed that he as 
Wards Deputy Collector read the telegram about the death of the second 
Kumar coming to the eldest Kumar from Darjeeling But this is the transla- 
tion of his evidence which appears in the paper book “I, as Wards Deputy 
Collector, went through the telegram about the death of the second Kumar 
coming to the eldest Kumar from Darjeeling” Mr Chaudhun for the 
defendants has argued that the correct translation of his evidence is that 
he had read as Wards Deputy Collector the fact that a telegram announcing 
the death of the second Kumar had been despatched from Darjeeling I 
hesitate to say that this translation is not a possible translation of the state- 
ment of the witness, but it seems to me more likely that the translation given 
in the paper book ib correct and that the witness stated^ that he had actually 
seen the telegram That telegram is not forthcoming, and the inference has 
been drawn by the learned trial judge that that telegram has been withheld 
and has been withheld because its contents would not suppoit the defendants* 
case 


ORAL EVIDENCE! AS TO CONTENTS 

The other circumstances, however, have convinced me that this inference 
is not justified Both parties have given oral evidence as to the contents of 
the telegram For the defendants Pham Bhusan Baneijee, a distant relative 
of Rabindra Narayan Roy, deposed that he remembered the contents of the 
telegram and that it read "'Heart rends to wiiie Kimai expired last mid- 
night" For the plaintiff Sati Nath Banerjee deposed as follows “Next 
morning at about 8, Chhoto Kumar and I set out for the station to catch the 
9 o’clock train When we jyere in the east of the Post Office a man handed 
a telegram to Chhoto Kumar Chhoto Kumar tore the cover open and asked 

Cel’IfF (see what it writes) I saw it I read "Mep {oi‘ Mejo Kiimai , — 
J don't remember whether Mejo or Mejo Knmdr) expired this evening ’ This 

I distinctly remember I said to Chhoto Kumar c*t^ c?tC§ (All is over) ” 

In order to understand how the telegram came lo be delivered at 
Jaidebpur between 8 and 8-30 A m we called for the Post Office Guide' of the 
year 1909, and the same was produced in' court That Guide shows that 
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ordinarily Darjeeling Post Office was open for the receipt and despatch of 
telegrams from 7 hours to 21 hours on week days, from 8 hours to 10 hours 
and from 16 hours to 18 hours on Sundays whereas the Darjeeling Railway 
Telegraph Office was open for the receipt and despatch of telegrams from 6-30 
hours to 21 hours both on week days and Sundays The Jaidebpur Post Office 
was open for the receipt and despatch of telegrams from 7 hours to 9 hours 
and from 12 hours to 17 hours on wedc days and from 8 hours to 9 hours and 
16 hours to 17 hours on Sundaj's whereas Jaidebpur Railway Telegraph 
Office was open for the receipt and despatch of telegrams for 24 hours every 
dav, week day or Sunday Under tlie rules in force at the time ordinary 
telegrams could be received at the vanous offices dunng the hours mentioned 
above Rxpress telegrams could be received at any time for despatch, though 
if they were received after hours a late fee was required But telegrams were' 
only received after hours if the termmal office was open or its attention could 
be gained It was further provided in the rules that telegrams could not be 
received after hours at Railway Telegraph Offices even though late fees were 
offered, and that telegrams were not despatched to Railway Telegraph Offices 
after those offices were closed It is obvious, therefore, that if a telegram 
was sent from Darjeeling on the 8th of May, it could have been sent before 
9 pm: either from the Post Office or from the Railway Telegraph Office, but 
it could not have been despatched from either of those offices to the Jaidebpur 
Post Office on that night It would have to be despatched to the Jaidebpur 
Railway Telegraph Office If the telegram was despatched on the morning 
of the 9th of May which was a Sunday, it could have been despatched in the 
ordinary way from the Darjeeling Head Office after 8 am or before that hour 
on payment of a late fee, or from the Darjeeling Railway Telegraph Office 
after 6-30 AM Jaidebpur Railuay Telegraph Office was open for the receipt 
and despatch of telegrams, day and night, and it was the duty of the officer 
on duty at the telegraph office to deliver a telegram received by him as soon 
as possible ' 


HOUR OF RBCEIPT AT JAIDEBPUR 


In this connection it is interesting to read the evidence of one Niranjan 
Roy who deposed on behalf of the plaintiff in this case This witness is a 
Railway servant and deposes that he was a Signaller at Jaidebpur Railway 
lelegraph Office on the 9th of May, 1909 His evidence reads as follows 
I have no recollection but perhaps a telegram announcing death of Kumar 
came that night I could say definitely if I am shown a copy of that Such 
recollection as I have I am speaking from, as there was, I remember, a 
goimwl (row) at the station that the Kumar was dead I would be generally 
at the station even when off duty as my hasha was quite close” In cross- 
examination the witness stated “The golmal over second Kumar I spoke to 
or 10 PM It was a golvial among the staff No outsiders 
would then be present at that hour” The question was put to him, “Did 
you send for information at the Rajbari”? Answer was "No” The sugges- 
fron was th^ the telegram^ announcing death was received at the Railway 
Telegraph Office at abqut 9-30 or 10 p m on the mght of the 8lh of May In 
re-examraation a question was put to the same witness as follows “If a 
message had come, can you (sic) and if it was not sent to the Palace, can 
you explain why? (Objected to Allowed)”, to which he answered, “Possibly, 
not to upset the Rajbari There was no tram at mght for anybody going to 
Darjeeling The earliest tram would be about 8 o’clock next morning” The 
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learned trial judge has accepted the evidence of this witness as truthful 
evidence and has come to the conclusion that the telegram was received 
between 9-30 and 10 p M and was withheld by the station staff in order that 
the fainily might not be upset that night To my mind, this story is too 
fanciful I cannot believe that a telegram received before 10 pm would be 
withheld by the Telegraph Office in order that the family of the recipient 
should not be upset The Telegraph Rules require that a telegram received 
at the Railway Station should be immediately despatched by a messenger 
The position of the Bhowal family at Jaidebpur was such that it is certain 
that these instructions would be strictly followed in their case, and that there 
would be no neglect or delay in the delivery of important telegrams addressed 
to them I am satisfied that the evidence of this witness is false evidence, 
and I am satisfied that the telegram must have been delivered immediately 
after it was received, and that, therefore, the telegram was not received in 
Jaidebpur until 8 A M at the earliest It is the case for the plaintiff that the 
telegram was received at the Railway Telegraph Office The defendants have 
not made a de fi nite case whether it was received at the Railway Telegraph 
Office or at the Postal Telegraph Office It is true that one witness states 
that the telegram was delivered by a postal peon, but it seems to me that 
this IS a detail which he could not possibly remember and on which no 
reliance could be placed The fact that the telegram was received at 8 A M 
or within a few minutes thereafter suggests that it must have been received 
at the Jaidebpur Railway Telegraph Office, most of the other telegrams sent 
from Darjeeling to Jaidebpur durmg the course of the illness were sent from 
the Railway Telegraph office at Darjeelmg to the Railway Telegraph Office 
at Jaidebpur, and in view of the fact that the Railw'ay Telegraph Office at 
Darjeeling was open at 6-30, whereas the other telegraph office was not 
open till 8 A M , it seems at least highly probable that the telegram announc- 
ing death was despatched from the Railway Telegraph Office at Darjeehng 
somewhere about 6-30 am In view of the rules contained in the Post and 
Telegraph Guide, the telegram could not have been despatched from the 
Darjeeling Postal Telegraph Office after hours if it was despatched to the 
Jaidebpur Railway Telegraph Office, it could not have, been despatched after 
hours if it was sent from the Darjeeling Railway Telegraph Office Therefore, 
it seems to me that no telegram could have been sent on the night of May 
the 8th to arrive at Jaidebpur Railway Telegraph Office at 8 am on Sunday, 
May the 9th In other words, the telegram announcing death must have been 
sent some time in the morning of May the 9th If that is so, the telegram 
could not have read “Mejo expired this evening”, if he had ^expired on the 
previous day Moreover, if the telegram was not sent until the morning of 
May the 9tii, it was not sent until, according to the plaintiff, a substitute 
body had been obtained and a sham funeral decided upon and until after 
the conspirators had decided' to assert falsely that the death was at midnight 
These circumstances seem to me to indicate beyond all possible doubt that 
the telegram announcing death was sent on the mornmg of Mav the 9th 
and could not have supported the plaintiff’s case I hold, therefore, that the 
evidence regardmg the telegram of death far from supporfang the plaintiff’s 
case ' supports the case put forward by the defendants 


NO COOKING AT ‘STEP ASIDE’ THAT NIGHT 

Another reason advanced by the learned trial judge for holding that death 
occurred at dusk was that one of the witnesses asserted that no cooking took 



494 


BHOWAL CASE 


place that evening at “Step Aside” It is contended that it was because 
Ramendra Narayan Roy had apparently died that no cooking took place, 
The evidence nhether there was cooking or not is most conflicting Some 
witnesses say there was cooking, some sav there was not It seems to me 
impossible after this lapse of time for wtnesses to remember such a detail 
Whether in new of the serious condition of Ramendra Narayan Roy after 
sunset people delayed taking their meals until a late hour, and then owing 
to his death did not dine at all, or whether owing to their anxiety no meals 
uere prepared are details which it is impossible now to determine I am 
unable to decide from the evidence adduced whether or not there uas any 
cooking in “Step Aside” that night 


EVIDRNCE OF PROF S N MAITRA ' 

The most important evidence on which the leained trial judge has relied 
m order to come to his finding regarding death at dusk is the evidence 
of Mr S N Maitra, a member of the Indian Educational Sei vice, who deposed 
m this case on behalf of the plaintiff Mr S N Maitra was staying m 
Darjeeling during the summer vacation of 1909 He was staying in Lewis 
Jubilee Sanitarium from the third week in April to the third week in June 
He deposed that before 8 pji one night he got news of the death of the 
Kumar of Bhow'al His evidence is so important that it ought to be quoted 
m full “In 1909 I went to Darjeeling during summer vacation I went to 
Darjeeling during the long vacation— from 3rd week in April to 3rd w'eek in 
June In May, 1909, I w'as at Darjeeling I stayed at Lewis Jubilee Sani- 
tanum I vras there with my wife In May, 1909, I do lemember receiving 
news of the death of the Kumar of Bhowal I got this news in the evening 
•It must have been before I had taken my dinner That is, it must have been 
before eight I was m the Common Room of the Nnpendra Narain Hall 
of the Sanitanum There were several friends there I distinctly remember 
that there was a group attached to the National College One of them was 
Radha Kamal or Radha Kumud, who is now Professor at Lucknow — the elder 
of the two brothers, Radha Kamal and Radha Kumud Babu Haran Chandra 
Chakladar was also there There was another man whose face I remember 
There was probably one Nibaran Mukherjee, but of him I am not sure I am 
also absolutely sure of the National College group, but there was also a young 
man who was a Zamindar of North Bengal and another of East Bengal We 
Wrere seated in the Common Room when news was brought to us that some 
Kumar of Bhowal had just died, and the man who brought the news presum- 
ably made a request for men to carry the dead body to the burning ghat 
Of the request I am absolutely sure I did not go to the cremation ground 
I did not go and possibly because I was told that the burning ground was 
a long way down a steep hillside and there was no knowing when I was going 
to come back and my wife w'as there I felt an impulse to go with the 
party going, but did not ” 

Mr Maitra w^as a man of culture, of position and acknow'l edged probity 
His love of truth and the care he took to make sure that he always spoke 
the truth are well knowm The lesuned counsel on both sides entertained us 
with anecdotes illustratmg the care that Mr Maitra always took to ensure 
that his statements were truthful and accurate There can be no possible doubt 
that this witness gave evidence which he beheved to be strictly true But 
in order to determine whether his evidence can be relied upon, other circum- 
stances connected wath it must be referred to On the following Sunday, that 
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IS to sav, on the 16th of May, 1909, a public meeting was held at the hall 
•of the Lewis Jubilee Sanitarium to express sorrow at the sudden death of 
Raj Kumar Ramendra Narayan Roy of Bhowal That meeting was attended 
by Mr S N Maitra Mr S N Maitra was a gentleman in great demand 
JLS a vocalist at public meetmgs, and on that occasion Mr S N Maitra was 
persuaded to sing After having sung one song he was cheered and encored 
Mr Maitra was at first reluctant to sing the second song, but his reluctance 
-was overcome The reason for his leluctance and the manner in nliich it 
nas overcome appears from the evidence of Hiralal Roy, another witness 
•examined on behalf of the plaintiff This witness deposed as follows *T 
remember the condolence meeting Professor Maitra was there and Dr 
Mukherjee was there and perhaps Mr Rakshit also At this meeting Professor 
Maitra sang 

"Q — ^What was the effect of that ? (Objected to Allowed) 

A — There was a request for more songs — by claps and by words also 
And he sang one or two more songs Dr Maitra did not straight- 
way agree to sing 

Q — ^Why’ (Objected to Allowed) 

A — Because he had conscious (conscientious) objections 
To Court — ^This he did not say at the meeting 

How were his conscientious objections got over? (Objected to 
Allowed) 

It was suggested that the 'Raj family might contribute some- 
thing to the Samtarium Mr Maitra's objection was that he did 
not know the Kumar and that Kumar did not bear good 
reputation ” 


A FREAK OF MEMORY 

It is interesting to note that though Mr Maitra deposed that he remembers 
a man coming with the news of the death of Ramendra Narayan Roy, he 
had completely forgotten the condolence meetmg on the following Sunday 
He had completely forgotten the fact that he had sung at the meeting In 
fact, he said, “My mind is a blank with regard to this meeting, yes, perfect 
blank unaided by the mmutes, but I recollect that I did attend some meetings ’’ 
Mr Maitra, as I have stated before, was a man of culture and a resident of 
Calcutta, interested in intellectual subjects, ■ whereas Ramendra Narayan Roy 
was a man of Eastern Bengal, a man who shunned society, judging from 
Mr Chatterjee’s description, he was an unlettered oaf who spent his days 
■with stable boys and his nights with harlots It is obvious that there could 
have been no community of interest between him and Mr S N Maitra It 
appears from the evidence that the latter made no note about this particular 
incident, that he had no interest in Ramendra Narayan Roy before the 
incident, that he had no reason to suppose that anything strange happened 
in connection with the reported death of Ramendra Narayan Roy, and that 
he had no reason to think of this inadent again, until many years later It 
was a matter in which he was not m the least interested The same witness 
was questioned whether he remembered the time of the day or the circum- 
stances under which the deaths of people in whom he was personally interested 
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were reported to him, and he said frankly that he did not remember It is 
obvions, therefore, that the nature of the news given to him was not such 
that he vas bound to remember It is obvious that be was not particularly 
interested in the person of Ramendra Narayan Roy that he should remember 
the news, and it is obvious that he had no reason to thmk of this incident 
for many years after It has been assumed m the course of the arguments 
that vhen a witness of undoubted honesty deposes regarding past eients his 
evidence must necessarily be accurate It is assumed in the argument that 
a person of ^Ir ilaitra’s acknowledged probitj' would state that he did not 
remember an incident, if, m fact, he did not remember it accurately But this 
seems to me contrary to every daj expenence It frequently happens that 
people of undoubted honesty, when attempting to reconstruct incidents from 
the distant past, reconstruct them quite wrongly, and often describe incidents 
of which they have no knowledge or describe mcidents of which they ha\e 
knowledge m a manner quite the opposite of the truth It is obvious that it 
was a cunous freak of memory that made Mr Maitra remember thi» particular 
inadent at all, and it does not seem to me to follow necessarily that his 
memory is rehable 


OTHER IVITKESSES OF MAITRA GROUI- 

Three other witnesses deposed m support of Mr Maitra Tnej are 
Dr Radha Kumud Mukherjee, Hiralal Roy and Nagendra Rakshit 
3Ir. Maitra was exammed on the 8th of June, 1934 The next member of this 
group was not examined until the 22nd of August in that year That witness 
was Radha Rumnd Mukherjee His evidence as to the arcumstances under 
which he deposed and how he came to remember the incident is interesting 
He deposed that a month before he was examined be understood that he 
would have to depose, but he apprehended trouble v'hen he read in the 
"Statesman” Pnnapal Maitra’s evidence, and again, he stated that he carefully 
noted that evidence on account of its possibihties for him 'Ihe reading of 
aat evidence refreshed his memory on this particular point He added that 
he took no interest in the Kumar of Bhowal either before or after the mcident 
R app^s further that after ilr S Is Maitra deposed and before Dr Radha 
Kumud Mukherjee and Hiralal Roy deposed, the two latter gentlemen met 
togetha and discussed the evidence they were about to give It is 
evidence of Radha Kumud Mukherjee that he learnt 
^e d^ils of the condolence meetmg m his discussion with Hiralal 
Roy. The evidence of these gentlemen is not, therefore, m my opimon, 
mdependent evid^ce Their memories were refreshed by a perusal, as stated 

of the evidence given by Mr. S K Maitra 
5 IS. Maitra s reputation of strict truthfulness was such that these 
witness^ would naturally accept his statement without question I do not 
^ witnesses as addmg any value to the evidence of 

^ ^ evidence is a testimony to their confidence in 

Mr S ^ Maitra s truthfulness and adds nothmg to the value of his evidence. 


HONEST BUT JHSTAKEN 

vr ^ be^e, there can be no doubt that the evidence of Mr S N 

Maitra and these other g^tlemen has been honestly given. It w as easy for them 
to make a mistake, and m my view, the fact that the madent which they 
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described •^^as one in which thej were not personal!} interested, makes it all 
the more probable that the}' were mistaken in their recollection It happens 
that there are cogent reasons for holding that these w'ltnesses have made a 
mistake S. N Maitra deposed that Haran Chandra Chakladar was one of 
the group of persons present at the Sanitanum when this news was gi\en 
Haran Chandra Chakladar is a wntness as honest and as respectable as any 
of those in the Maitra group, and he does not support their evidence He has 
deposed on behalf of the defence and has deposed to the fact that he attended 
the morning cremation He said nothing w'hatever about any person giving 
information of the death of Ramendra Narayan Roy as early as 8 p m on 
the night of the 8th May Furthermore, when Haran Chandra Chakladar 
deposed he stated that he shared a room at the Sanitarium w'lth Radha Kumud 
Mukherjee Haran Chandra Chakladar deposed on commission in March, 1931 
Radha Kumud Mukherjee was examined in court in 1934 and he did not 
contradict the statement Hiralal Roy, another member of the Maitra group, 
admitted too that Haran Chandra Chakladar was one of their party and 
admitted further that Haran Chandra Chakladar w'ent to the cremation of 
Ramendra Narayan Roy, and that he, the witness, knew this fact in May 
or June, 1909 It is perfectly obvious, therefore, that if anything extraordinarj- 
had happened, it must have been known to Haran Chandra Chakladar and 
also to these members of the Maitra group Vet none of these gentlemen 
heard of anj’thmg extraordinary in connection w’lth the death of Ramendra 
Narayan Roy None of them heard of an abortive attempt at cremation on 
the night of the 9th None of them heard of the disappearance of the body 
from the cremation ground, and none of them heard that a second cremation 
procession was necessary In fact, so far as they were aware, there was 
nothing unusual m the death and cremation of Ramendra Narayan Roy If 
their evidence is accurate, they must have heard of the evening cremation 
procession and its failure, and of the morning cremation procession The fact 
that they did not do so seems to me to indicate very clearly that they were 
mistaken m their present recollection 


JUDGE’S WRONG METHOD OF APPROACH 

In deahng with this matter the learned trial judge has argued that in 
view’ of the evidence of these witnesses and in new also of certain other 
circumstances, the ^ apparent death of Ramendra Narayan Roy must have 
occurred at about dusk on May the 8th and, theiefore, ft ere must have been 
an evemng cremation In my opinion, this is not fte best method of 
approaching the problem These gentlemen were not interested in Ramendra 
Narayan Roy They did not go to his cremation They did not do anjrthing 
as a result of fte message which they said they had heard There was no 
conduct of their own which they might reasonably remember, and they 
had no reason whatever to keep m mind this particular inadent These 
gentlemen, for the most part, forgot the only part that they themselves took, 
namely, their attendance at the condolence meeting, and m fte case of S N 
Maitra, the fact that he sang thereat A cremation is a public affair, that of 
a wealth} man who certainly behaved as an independent prince and, therefore, 
a person of great consequence would necessarily be accompamed by con- 
siderable display When the morning cremation took place, there was 
admittedly considerable display Armed orderlies went at the head of fte 
procession with arms reversed, crowds collected and fte body was taken to 
the cremation ground with cries of 'JuirihoV, 'hanboV , and coins w’ere 
scattered In other words, every attempt was made to attract attention, and 
32 
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we might naturall}' expect that there would be the same publicity at the 
time of the evening cremation Such being the case, one might reasonably 
expect convincmg evidence of the fact that an evening cremation took place 
"We have every reason to expect the evidence of persons who saw that crema- 
tion and of persons who took part therein In my opinion, the argument 
should, therefore, be on these lines If an evening cremation is proved to 
have taken place, it must follow that the evidence of S N Maitra and his 
•companions is not only honest but accurate If, on the other hand, it is shown 
that no evening procession took place, it must follow that the evidence of 
these gentlemen is incorrect Because if there was no evening cremation, 
there was no reason for the fabrication of false evidence as to the time of 
■death, and consequently, no reason for refusing to accept the time given in 
the obituary notice of May the 10th, the time mentioned in Satyendranath 
Banerjee’s diary written up sometime dunng May, 1909, or the time given 
in Dr Calvert’s certificate of death given in the month of July, 1909 As 
will appear later in this judgment, I am satisfied that there was, in fact, 
no evening cremation, and consequently, I am convinced that the evidence 
of S N Maitra and his companions, honest though it is, is inaccurate 


KALIDAS PAD’S BVIDENCB 

In this connection the learned trial judge has referred to the evidence 
of Ealidas Pal and Madhusudan Mukherjee The evidence of JKalidas Pal 
is interesting Kalidas Pal deposed on commission for the 'plaintiff in 
August, 1931 He stated that he was residmg at the old Cutcherj' Building m 
May, 1909 and that at about 9 or half past nine one night men on behalf 
of Ramendra Narayan Roy came and gave the death report and asked for 
Brahmms to carry the body to the cremation ground He adds that neither 
he nor his friends were willmg to go, and further, that all of his friends 
stated, "it IS absolutely impossible to go to the cremation ground at that hour 
of mght Please come to-morrow” The witness proceeded to say that he did 
not go on the following day, but that his friends all went on the following 
day It IS obvious from his evidence that when the news was given to them 
it was too late to go to the cremation at night, that they contemplated that 
the cremation would be in the morning and that the fnends of this witness 
all went to the morning cremation Yet neither he nor his fnends had any 
reason to believe apparently that there was an attempt at cremation on 
the evenmg of May the 8th It seems to me clear that the witness must 
have been mistaken as to the time when the information was ^ven to him 


MADHUSUDAN MUKHERJEE 

As regards the evidence of Madhusudan Mukherjee I am of opmion that 
no rehance can be placed upon it This witness deposed that he was living 
,at Bhutia Busti Villa at Darjeeling at that time and that -with him in the 
Villa weie residing Anukul Chatterjee and others The witness states that 
just a httle after dusk he received the news that Ramendra Narayan Roy 
was dead and his friend Anukul Chatterjee went out at 7 or 7-30 p m Anukul 
returned sometime dunng the night, perhaps midnight, or in the early hours 
of the morning, drenched from head to foot The suggestion is that Anukul 
had accompanied the evenmg cremation procession and had been caught in 
the ram The witness had no conversation with Anukul Chatterjee after he 
returned * 
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In the first place, it seems to me extraordinary that anybody who had 
attended a cremation procession and had been driven away from the cremation 
by storm and ram and had returned to the cremation ground when the ram 
was over to find that the dead body was missing, should then return home 
and not take the trouble to narrate to his friends and relatives the details 
about this unusual and extraordinary occurrence In the case of this witness 
we have another reason for not acceptmg his evidence It appears that m 
July, 1921, shortly after the present plaintiff had appeared and claimed to 
be Ramendra Narayan Roy, a Sub-Deputy Magistrate came to the witness 
and questioned him about the events m Darjeeling The witness admits 
that he was questioned and his statement was taken Unfortunately, the 
actual statement given by the witness was not available The defence produced 
what purported to be a copy of that statement Naturally, the witness was not 
m a position to say whether that copy was, m fact, his statement or not 
But the foUowmg question was put to him “Did yon say ‘Probably before 
noon the procession started I don’t remember, but one of my fnends Anukul 
Chatterjee smee deceased who joined the procession came back to our house 
probably at dusk or just before dusk’?” Answer “I don’t remember I am 
not prepared to deny it ” It seems to me that if the recollection of the 
witness IS correct, he must be m a position to say definitely whether in 1921 
he gave to the Sub-Deputy Magistrate a story so completely at vanance with 
the story now given It seems to me that the witness is afraid of denying 
the original statement made before a Sub-Deputy Magistrate After careful 
consideration of the whole of his evidence it seems to me that this witness is 
not a witness of truth These are the only witnesses upon whose evidence the 
learned trial judge has rehed for this part of his finding 

ABSENCE OF PRESCRIPTION FROM DUSK TO MIDNIGHT 

In deahng generally with the question of death at dusk t^ie learned trial 
judge has referred more than once to the fact that no piesciiption appears to 
have been made by the doctors between the hours ,of dusk and 11-45 pm, 
and he seems to have argued that because there was no prescnption, the 
patient must have been apparently dead I must confess that I am unable 
to understand this hne of argument It is perfectly clear from the evidence 
on record what were the symptoms and what was the condition of 
Ramendra Narayan Roy in the half a dozen hours preceding his death A 
number of medical witnesses have been examined by both parties in this 
case It has not been suggested by a single doctor, so far as I am aware, 
that any medicine should have been prescribed to deal with those symptoms 
which was not in fact prescribed It has not been suggested that any prescrip- 
tion other than those made might reasonably have been made to meet with the 
conditions which the doctors had to face The fact, therefore, that no new 
prescnptions were made after dusk does not indicate that the patient must 
have been dead All the materials which the doctors required in deahng 
with the case were already at their disposal 

I 

ALLEGED EVENING CREMATION 

We are led, therefore, to consider the evidence regarding the alleged 
evenmg cremation The case made out on behalf of the plaintiff is to tins 
effect Ramendra Narayan Roy was taken for dead at about 7 pm At once 
people were sent to the shops to procure matenals necessary for cremation 
These matenals, fuel, ghee, sandal wood etc , were sent to the new cremation 
ground Thereafter, messages were sent to the Lewis Jubilee Sanitarium, to 
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tlie old Cutchery Building, to Bliutia Bnsti Villa and to olhet places where 
Bengalee gentlemen were residing in Darjeeling, calling for assistance in 
carrying the body to the cremation ground At the same time information 
was sent to Mahendra Nath Banerjee, the Government Pleader of Darjeeling, 
and as a result, his wife Kasiswari Devi went to “Step Aside” at 8 or 9 PM 
to comfort Bibhabati 


PLAINTIFF’S VERSION 

At about 9 pm Bibhabati, according to the plaintiff’s version, was allowed 
a last look at her husband’s body and the body was then earned off in proces- 
sion to the cremation ground We are not concerned at present with the 
loute taVpTi from “Step Aside” to the Cart Road But from the Cart Road 
the way lies down Ferndale Road, Conservancy Road, then Victoria Road 
and at last the old Sudhir Kumari Road down to the old cremation ground 
Judgmg from the map of Darjeeling w'hich has been made an exhibit in the 
case, Z{350), the old cremation ground is situated about five hundred feet 
below the level of Cart Road The old Sudhir Kumari Road was a narrow 
difficult road with no bmldings on either side at that time, and the old crema- 
tion ground was merely a small level area on the steep hillside, far distant 
from any residence In the year 1907 a new cremation ground had been opened 
which was situated still further down The approach at that time was by 
the old Sudhir Kumari Road, passing the old cremation ground and thence 
by a narrow path to a place about two hundred yards distant from the old 
cremation ground and about fifty feet lower down the hill At the new crema- 
tion ground there was a building and an appropriate structure on wdiich a 
funeral pyre could be built The old cremation ground had been officially 
abandoned, but it is not clear that people had ceased completely to use it by 
the year 1909 On either side of the pathway between the old ani the new 
cremation grounds was situated the vegetable garden of Mr Morgenstern, 
and his house and some of the buildings were situated at some distance above 
the old cremation ground It is not clear from the evidence of the plaintifi’s 
witnesses whether a httle rain had begun to fall before the party reached the 
cremation ground or whether it was still fine up to that stage The case is that 
the party halted at the old cremation ground and commenced to look for a site 
where they could take the dead body The body had been placed upon a 
khat covered with a sheet, and the sheet had been tied to the khat to prevent 
the body slipping as the party came down the hill The khat with the body 
still on it and the sheet still tied, was placed on the ground, while the funeral 
party decided on the exact site of the funeral pjie At this cntical moment 
the storm burst and rain came down in torrents All the members of the 
party fled and took shelter m distant places The storm continued for some 
considerable time, and not until the sky had cleared and the ram had ceased 
did the funeral party return to the cremation ground They then discovered 
that the sheet had been untied and the body removed from the khat and taken 
awuy They immediately searched m all directions for the body but without 
success The party finally gave up the search and started back towards 
“Step Aside” 

It is the plaintiff’s case that between the time of the abandonment of 
the search, and 6 or 6 o’clock in the morning some other body was procured 
bv Satyendranath Banerjee and his companions, and this othei dead body 
was earned back to “Step Aside” and kept there in a room downstairs until 
morning, and this dead body was earned in procession in the day time of 
May the 9tb, was taken to the new cremation ground and there burnt to ashes. 
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' STORY HOW FAR PROBABLE 

Before discussing the evidence offered in proof of the evening cremation 
it seems to me desirable that the story itself be examined ivith a view to 
•decide how far it can be regarded as a reasonable and probable storj It 
should be remembered that the new cremation ground had been in use 
since 1907, that is to say, for two years from before this incident The old one 
had been ofl&cially abandoned, but there is evidence to show that it had been 
used on occasions after 1907 and possiblj up to 1909 There was a shed at 
the new cremation ground, but there was no shed at the old cremation ground 
According to the evidence on record, the funeral requisites— fuel, ghee, etc , — 
had been sent to the new cremation ground and not to the old one The 
shed at the new ground was nearer to the old ground tlian any other place 
in which shelter from the rain could be had It has been argued on behalf 
of the plaintiff that the road between the two cremation grounds had not 
been made and was virtually impassable There is evidence to show that a hill 
stream or jhora ran between the two grounds, and there is some evidence on 
the side of the plaintiff to Show that m going from one cremation ground to 
the other one had to get down into this jhora It has been argued before us 
that this pathwaj'^ \ias perfectl}' impassable at mght At the time when i\e 
visited Daijeelmg there was nothing to indicate that the jhora constituted 
an obstruction and there was then no difficulty in passing from the old crema- 
tion ground to the new one It may easily be that the road was not in as good 
a condition in 1909 as it was when we visited But the fact remains that the 
new cremation ground had been in regular use since 1907 The only approach 
to the new cremation ground was by the road past the old cremation ground 
The new cremation ground was in fact used for the morning cremation on May 
the 9th, 1909, and there is evidence of one witness for the plaintiff that a rick- 
shaw was taken to the new cremation ground on the morning of May the 9th 
From these circumstances it is obvious that the road to the new cremation 
ground, though possibly difficult, was by no means impassable even at night 
It might be reasonably argued that a cremation party taking a dead body 
at night would have stopped at the first convenient place and earned out the 
task of bummg the body, particularly if the night was fine and the requisites 
for cremation were available at that spot It is, however, difficult to under- 
stand how such a part)*^ could choose the old cremation ground with its lack 
of shelter and lack of ordinary facilities when the weather was threatening, 
if indeed rain had not actually fallen It is all the more extraordinarj' nhen 
it IS / remembered that the funeral requisites had been sent (according to 
the evidence) to the new cremation ground The funeral party consisted, 
to some extent, of residents of Darjeeling who were familiar with the tiio 
cremation grounds and who knew the way to both It is obvious that if 
the party arrived at the old cremation ground and found none of the materials 
for cremation at hand, the question would at once arise whether these 
materials had been sent to the new ground and somebody wx)uld be sent to 
that ground undoubtedly If that had been done, it is surely obvious that 
the party would have then continued their way to the new' ground and earned 
out the cremation at that place In the circumstances it is difficult to under- 
stand why the cremation party should have halted at the old cremation 
ground as alleged and spent some time there looking round for a convenient 
site on w'hich to bum, the body without anv materials for the ouming It 
might of course be argued that this was merely foolishness on their part, 
and that wffien people are faced with sudden emergency they do often behave 
foolishly, and, therefore, this conduct tliough foolish is not so impossible 
as to discredit their story 
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PROCURING OF ANOTHER DEAD BODY 


But tliere are much greater difficulties in the uaj of acceptance 
of the plaintiff’s account of this night’s happenings The latter part 
of the story is much less easy of acceptance than the earlier part An 
essential part of this story is that after the funeral party discovered that 
the dead bbdy was missing and could not be found on search, they set out 
to produce from some unknown place .mother dead bodv and carried it all 
the way up the hill back to "Step Aside’’ and placed it in a downstairs room 
in that house in order that it might be taken out again in procession on the 
follow'ing day The only motne suggested for this cxlraordiiiar} conduct 
IS that the persons who had taken out the bod\ on the night of Jfav the 
8th and who had to abandon the body of Ramendra Narayan Roy became 
so apprehensive that they would be censured for their conduct on their 
return to Jaidebpur that they decided to do soinclhing to avoid scandal and 
to avoid rebuke Even if it be granted that such a motive was likely to 
influence the persons w’ho took part in this occurrence, the alleged conduct 
seems to me the least satisfactory way of achieving thtir end The} might 
easily have returned to “Step Aside’’ and simpE stated that tliC} had burnt 
the body, though they had not done am thing of the sort If it can possiblv be 
arg'ied that the people of Jaidebpur would not hear an} gossip from Darjeeling 
or would not hear of the rumours current in Darjeeling, such a story was 
likely to obtain credence in Jaidebpur On the other hand, if the people in 
Jaidebpur were likely to hear the rumours cunent m Darjeeling, no possible 
conduct on the part of the funeral part} could sene to prevent the people 
in Jaidebpur learning about an abortive attempt at crenialioii and the abandon- 
ment of the dead body A second method by which thev might attempt to 
avoid criticism and censure was to bum the empty Uiai and to report that 
they had in feet burnt the body It is interesting to note that the stor}' was 
actually put forw-ard at one time in a pamphlet published by the supporters 

pamphlet is entitled "Bhowler Katha 0 
^ S“°^yasi , and in It we find the statement, "Wien Uie ram and storm 

cremation ground could not find the dead 
trady of the Kumar any more Thereafter it is said thev went away setting 

f ^ these people felt that the burning 

If sufficient and that it was essential to burn a body, 

4e af\oXtr£ cr’ 'V’® understand why they should not 

cremation ground that night and burn it at once No 

“steV^’’ 

ffismvirr bec^sT^rnTy T n thVll^rf 

leaT"g;p AsSe" 'vho did not 

another dead body for that of the to any proposal to substitute 

been admitted by^£ ^intS’s naSJ 'nl 

which cannot be questiraed that Bibhabah proved by endence 

misconduct at that pSla^hnfe^^^ 

displayed all the ordmary signs of gnef Tt 1 ^ 

taken back to "Steo Aside" that if a bodv was 

would have to be offered to' her and^lS^isk conduct 

insisting upon seeiife again the /ina.? t ^ould have to be run of her 

Bibhabati, the other LrSers of the LsSold at "Ste^" Asd^" 
easily have desired to look again on the face S ^ 

tbe case, the risks in takfng thr^norbrek^o^ 
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enormous and no useful purpose would be ser\ed therebj. It is conceded 
that there is strong superstition in this country against taking a body back 
into the house from which it has once been taken out for the purpose of 
cremation It seems to me, therefore, that the motive for taking a substituted 
dead body back to “Step Aside” is most unconvincing 


ALMOST AN IMPOSSIBILITY 

Furthermore, it is to be considered what opportumty rjiese peisons 
had to decide on such a scheme The earliest hour at which the dead body 
of Ramendra Narayan Roy could have been taken out from “Step Aside” for 
cremation on the night of the 8th May was 9 pm It is the definite case of 
the plaintifi’s party that Bibhabati was allowed a last look at her husband’s 
dead body at about 9 pm on that night The way from "Step Aside” to 
the cremation ground was long and difficult It would have taken at least 
an hour and probably much longer The party could not possibly have 
reached the cremation ground before 10 or 10-30 pm at the earliest Some 
time must have elapsed at the cremation ground before they fled The 
evidence with regard to this incident and with regard to the rescue indicates 
that the storm which dispersed the funeral party lasted for some considerable 
time The evidence further shows that these people took shelter at some 
considerable distance from the cremation ground It is obvious, therefore, 
that the funeral party could not have returned to the cremation ground after 
the storm was over much before midnight Then drenched and miserable, 
these unfortunate people searched on the hillside for the missing body It 
IS obvious that if ^ey were so horrified at their own conduct in abandoning 
the dead body that they were prepared to contemplate such a serious cnme 
as to procure a dead body of some other person or to disinter a body from 
some grave, they would not abandon the search for Ramendra Narayan 
Roy’s body until they had done their best to discover it Such being the 
case, it must have been 1 am or later before there could be any occasion 
for them to consider what they were to do in view of the fact that their 
search for the body was unavailing What could have induced these persons 
at that hour of the night to imagine that they could get another dead body 
to substitute in the place of the one they had lost? They were strangers 
in the locahty, and there is no reason to suppose that they knew where the 
burial ground was situated Dead bodies do not lie about in public places 
and are not ordinarily available on demand How could these people imagine 
at that hour of the night that they could at once procure another dead body? 
and whence could the dead body be obtained? If the dead body was one 
which was still m the house of Ins relatives, it could not be imagined that 
the relatives would abandon the body or allow it to be taken without opposition. 
If they took a body under such circumstances, the fact would immediately be 
made known and the object of taking it would be defeated Is it conceivable 
that these persons would know ivhere the graveyard w'as to be found? or 
that they could defile themselves by handling a corpse which they had 
disinterred from a grave merely for the purpose of avoiding censure and 
rebuke on their return to Jaidebpur? It seems to me that the whole story 
bristles with improbabilities, and the story is so nearly impossible that it could 
not be believed except on absolutely unimpeachable evidence 
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ALLEGED RAIN AND SIORM 

It IS obvious from the plaintiff’s account that one of the most important 
questions in this case is whether or not there uas any rain at the cremation 
ground on the night of May the 8th It happens that Darjeeling is rather 
unusually well provided vnth centres at which there are rain gauges and at 
which records are kept At St Paul’s School which is situated about three 
quarters of a mile to the south east of the old cremation ground, there -was 
a rain gauge from vhich the figures for the Government records were taken 
At St Josephs’ College which is situated about miles to the north of the 
old cremation ground another rain gauge which w'as read by one of the 
Fathers in that College who was a student of Meteorology and who kept 
records of the rainfall In addition, lecords were kept at the Municipal Office 
which IS about half a mile distant from the cremation ground in a direction 
to the north and east therefrom A fourth record was kept at the Lloyd 
Botanical Gardens wdiich was in a north-easterlj direction from the old crema- 
tion ground It happens also that Dr B B ’ Sarkar whose diar has been 
proved in this case made a note each daj in the diarj regarding the weather 
Dr B B Sarkar Ined in a house on Cart Road almost due east of the 
cremation ground 


governjient weather reports 

The materials aiailable from all these Sources do show wdiat was 
the weather at Darjeeling on May tlie 8th and the davs before 

thf OoiLitnn? T "'•s included m Bihar for the purpose of 

Uie Go\ eminent weather report As appears from E« Z{329), the Govern- 
ment weather report for the 24 hours ending 8 am on Saturdaj Mav the 8th 
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tin. head Gaietal appears the phrase, “There has been practicallv no ram 
except in Assam, where further local falls ma> occur before to-morrow” 

I he record shows that at Darjeeling the rainfall was ml the barometer w'as 
rising and the temperature was 6 3° m excess of normal C that daf^ 
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f ^ that rainfall was nil, the barometer was still ricimr the 

im iro™ depee "■ 'fth the pretmuo 
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usual,” and under the head General there is the remark, "Assam reports 
ram at several stations More may possiblj be there before to-morrow 
'Conditions similar to yesterday are hkely to hold over the two Provinces, and 
the humidity, already below normal, may decrease still further” The figures 
for Darjeeling show that the rainfall was ml, the barometer was still rising and 
the maximum temperature was 5 6 degrees in excess of normal, the maximum 
day temperature was 5 degrees less than the maximum recorded on the 
previous day 

For the 24 hours ending 8 am on Tuesday, the 11th of May, the record 
shows "Bengal — Clear or slightly clouded sky is leported Both da}' and night 
temperatures are in excess and the humidity is rather variable Bthai — ^The 
sky IS clear except at Darjeeling where it is overcast Mean temperature is 
in excess and the air is much drier than usual towards the west” Under 
the head General appears the remark, “Rain was fairly general in Assam 
yesterday and more is possible to-day Rain is also not unlikely in Eastern 
Bengal and on the Orissa coast” The figures for Darjeeling show that the 
rainfall was nil, the barometer had fallen slightly, the maximum temperature 
uas stiU 3 5 degrees in excess of normal but 2 degrees lower than that 
recorded on the previous day 


ST JOSEPHS’ AND ST PAUL’S REGISTERS 

The St Josephs’ Register is Eat Z(148) The method of maintaining the 
register at St Josephs’ was different from that observed at St Paul’s The 
same period, namely, 8 am to 8 am was chosen for the purpose of keeping 
a record, but the record under the head of any particular date at St Josephs’ 
represents rainfall from 8 a m on that particular day to 8 a m on the following 
>day, whereas the record at St Paul’s under a particular date refers to the rain 
from 8am of the previous day to 8 A M on the day on which it is recorded , 
that IS to say, if we take May the 8th, as an example, if any ram is show'n 
in the St Josephs’ record under the date Maj the 8th, that lain will have 
fallen between 8 am on May the 8th and 8 am on May the 9th w hereas 
if ram is shown in the St Pauls’ record under date May the 8th, that 
ram must have fallen between 8 am of May the 7th and 8 am of May 
the 8th If this difference m the method of recording the readings is borne 
in mind, the apparent differences betw-een the records can easilj be explained 
The St Josephs’ record is Ex Z{148) That record shows rain under date 
May the 1st, May the 2nd and May the 3rd, no ram under dates Maj the 4th, 
5th, 6th, Tth, 8th, 9th, 10th and 11th, and then ram on May the 12th and 
successive days The maximum temperature at St Josephs’ increased steadily 
from May the 1st up to May the 8th, and then fell steadily -unfal May the 15th 


MUNICIPAL RECORD TAMPERED 

The Municipal records unfortunately have no lalue for us m this suit 
The defendants obtained a certified copy of the Municipal record, and that 
certified copy showed ram on May the 1st, 2nd and 3rd, no rain between 
May the 4th and May the 12tli, and then ram again on May the 13th and 
subsequent days After the defendants had obtained their copy, the plaintiff 
applied for and obtained a certified copy of the same register When their 
copy was prepared, it was discovered that the entry after May the 3rd had 
been tampered with, that the figure lepresenting the date had been scratched 
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out, and had then been overwntten, that a line had been struck through 
it and the figure 13 had been written over it The plaintiff contended that 
the original figure was some figure other than 13, and that this register was- 
tampered with by somebody on behalf of the defendants who had attempted 
to mnlrp. the original figure look like 13, and having failed, had crossed out 
the entry and written “13” above it The defendants, on the other hand, 
contend that the onginal figure was 13, and that somebody on behalf of the- 
plamtiff tampered with the record and tried to erase the figure 13 and substitute 
the figure 8 in its place When he failed to do so in such a manner that 
suspicion could possibly be averted, he crossed it out and wrote 13 on thfe 
top in order to convey the impression that the record had been tampered! 
with by somebody on behalf of the defendants Arguments haie been placed 
before us by both the learned counsel, each suggestmg that the record must 
have been tampered with b}- somebody on behalf of the other party There 
are arguments in support of both the versions, but it seems to me impossible 
to say with any certamty what the onginal entry was or at whose instance 
the record was tampered with This record, therefore, must be ignored, and 
no inference can be drawn from it 


BOTAMCAI/ GARDBKS REGISTER 

The Botanical Gardens register is Ex Z{207) The register shows that' 
there was ram on 3Iay the 1st, 2nd, 3rd and 4th, no ram from May the 6th 
to May the 13th, and ram on May the 13th and subsequent days The learned 
counsel for the plamtiff has argued that no rehance should be placed on the 
Botanical Gardens register m view of the evidence as to the manner m which 
that register was kept 

The register was produced by Bahadur Singh, a Chaprasi of the Botamcal 
Gardens Summonses had been served upon the officer m charge of the 
Gardens to produce the document , and he had sent the same through Bahadur 
Singh to the court Bahadur Smgh deposed that readings -nere sometimes- 
taken m a shp by the Sahib, if he happened to be absent from the Gardens 
He would subsequently enter the figures on the shp m the book The evidence 
of this witness and the record shows that the Botamcal Gardens record 
uas rather carelessly kept and it cannot be held to be conclusive But it is,, 
at all events, significant that this record shows no indication of any ram 
on May the 8th or 9th, and however carelessly the record was kept, it was 
kept at a time when no dispute had arisen regarding this particular period. 


DR B B SARRAR’S DIARY 

In the diary of Dr B B Sarkar, Ex Z(2IS), we find that for May the 8th 
and May the 9th he noted that the weather was bright On May the 10th 
there was slight drizzling 

The entries in the records, therefore, show that there was no ram at any 
of these vanous places m Darjeelmg on May the 8th or May the 9th We 
have still another record which is relevant for the purpose of the present 
enquiry, and that is the extract from the supplement to the Calcutta Gazette 
which is Ex Z(246) ^ It shows no ram at Sihguri between May the 6th and 
May the I2th, no rain at Darjeelmg between May the 5th and May the 12th, 
no ram at Ralimpong between Maj the 5th and May the 10th, no ram at 
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Mongpoo between May the 5tli and May the 13th , no ram at Kurseong between 
May the 6th and May the 12th, and no rain at Pedong on May the 8th, 9th 
and 10th In other words, according to this record in a number of stations 
clustering round Darjeeling no ram was recorded on May the 8th, 9th and lOtli 

All these records show a steadily nsing barometer, and a wind from the 
north, east or north-east 


FATHER PEEL’S EVIDENCE 

The defendants examined Father Peel, one of the masters of St Josephs’ 
College, who was a student of meteorology and who had studied meteorological 
conditions in Darjeelmg for many years past Father Peel deposed that the 
meteorological records of tliat period indicated that the monsoon had not 
set in at Darjeelmg and that pre-monsoon conditions were then prevailing 
He said that his experience based on observations from 1916 onw'ards was 
that when ram occurs m Darjeelmg during the prevalence of pre-monsoon 
conditions, that ram will certainly be recorded either at St Josephs’ or at 
St Paul’s There may be ram at St Josephs’ and not at St Paul’s, there may 
be ram at St Paul’s and not at St Josephs’, but if no rain is recorded at either 
place, it IS almost certain, according to this witness, that no ram fell in 
Darjeelmg during that period The witness has further stated that in con- 
sideration of the details given m the Meteorological Chart and m view of the 
figures to which I have referred above, it is clear that there was a spell of 
dry weather between May the 7th and May the 9th, and that no rain fell at 
Darjeehng We have been asked to reject the evidence of this witness on 
the ground that weather prediction is notoriously uncertain This argument 
omits to notice that Father Peel’s evidence was not wholly weather prediction 
He gave his opinion as to the conditions that prevailed from a consideration 
of the recorded figures and the Government Chart both before and after the 
date m question In other words, he interpreted the data which the Meteo- 
rological authorities were m a position to provide It is one thing to predict 
from present conditions what the future is likely to be, but it is a totally 
different thing to state from a consideration of the conditions all round a 
particular place before, during and after a specified time what must have 
happened at that particular place at the specified time It seems to me 
unreasonable to reject Father Peel’s evidence in toto It seems to me that 
his evidence taken with the materials derived from the records at St Josephs’ 
and St Paul’s and confirmed by the Botanical Gardens lecord and by Dr 
Sarkar’s diary indicates that there was probably no ram at Darjeelmg on May 
the 8th, and there was certainly not a heavy storm which spread all over 
Darjeehng, and reached Lebong, as some of the witnesses say 

In support of his conclusion that there might easily be ram at the old 
cremation groimd in spite of the fact that all the records available show 
that there was no ram in Darjeehng at that time, the learned trial judge has 
referred to the evidence of witnesses like Dr MacGilchrist, Dr Calvert and 
Mr Rankin to show that it is a common occurrence for rain to fall at 
one place in Darjeelmg at a time when it is fine at another place Such a 
phenomenon is not uncommon m other places also But we are not now 
concerned with the simple quesfaon as to w'hether ram had fallen at one 
moment at one place, while it w'as fine in another It often happens that a 
storm passes over one spot before it reaches another spot The problem 
before us is not whether ram might have fallen at one place when it was 
fine m neighbouring places The problem is whether it was possible that a 
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violent storm could come up the valley from the west or the south-west and 
deposit ram with such violence at the cremation ground as to drive away 
the funeral party in utter confusion, and yet that not a drop of ram and not 
a trace of storm should reach any point 500 yards beyond that cremation 
ground The places for which we have records showing complete absence 
of ram are St Josephs’ to the north, the Botanical Gardens to the north-east, 
Dr Sarkar to the east and St Paul’s School to the south-east In other words, 
a line of observation posts shows that no ram reached a spot half a mile 
beyond the east of the cremation ground It seems to me incredible that a 
storm so violent as is described by the plaintiff’s witnesses should come to 
a sudden termination before it proceeded half a mile beyond the cremation 
ground 

The learned judge in his judgment has a remarkable passage at page 376 
of the paper book He says, “I find, however, as much as 2 41 inches of rain 
on the 5th, 4 98 inches on the 6th, 5 77 inches on the 7th, 3 36 inches on 
the 8th, 1 17 inches on the 9th May, 0 21 on the 10th, 0 79 on the 1 1th, 
2 10 on the 12th May m Jalpaiguri District which is at the foot of the 
Himalayas, and must include the valleys near Darjeeling, and certainly 
Sihguri It looks kalhatsakhi (Baisakh lamstorm) indeed with wind towards 
the North” I have not been able to discover from what source the learned 
trial judge obtained these figures It may be that the figures have been 
obtained from some Gazette But even if that is so, the argument is fallacious 
The learned trial judge seems to have overlooked the fact that in a Gazette 
if rainfall is recorded at Jalpaiguri, it does not mean that the rain has fallen 
in equal amount over the whole of Jalpaiguri District Jalpaiguri town, where 
I presume the rain gauge ivas, was situated at a considerable distance from 
Darjeeling, and ram at Jalpaiguri town does not indicate ram all over Jalpaiguri 
District and certainly does not indicate ram at Siliguri or any place near 
Darjeeling As I have pointed out above, the Gazette records show lhat 
there ivas no ram at Sihguri betu'een May the 6th and May the 12th The 
deduction, therefore, made by the learned judge from the figures for Jalpaiguri 
that there must have been ram at Siligun and possibly also in the foothills 
near Daijeehng is contrarj to the eiidenqe and is wholly unjustified 


FAKIR ROY’S EVIDENCE 

The learned trial judge relied upon one other piece of evidence in aniving 
at tins conclusion The evidence referred to is the evidence of a witness 
named Fakir Roy Fakir Roy is a witness who was examined by the defen- 
dants on commission m October, 1932 This witness had been cited as a 
uitness for the plaintiff, and one of the witnesses for the plaintiff had stated 
that this witness had taken part m the evening cremation procession There- 
upon the defendants had questioned the ivitness and obtained from him a 
statement showing clearly that he had not taken part m the evening crema- 
tion They, accordingl)', summoned this ivitiiess in order to prove that he 
had not done so They examined him, and he deposed m favour of the 
defendants and stated definitely that he had never gone to the cremation 
ground for burning the dead body of the second Kumar of Bhowal In cross- 
examination this witness w’as asked ‘‘Do you remember j’our having had 
any talk with Anukul Chatterjee about the Kumar of Bhowal before your 
seeing the procession of wdiich you spoke (Objected to)” Answer — 
Whether it w'as before or after — ^that I do not remember, but that Anukul 
Babu told me that he went to burn the Kumar the night before For that 
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reason he felt pain in hands and feet and all over his body I think Anukul 
Baba told me this” Again, he stated "There were rain and storm at 
Darjeeling in the evening just preceding the daj on which the procession, 
of which I spoke, was held ” Question "Whether there were storm and 
rain at night? (Objected to)” Answer "Methinks, there w’ere rain and 
storm from dusk till 9 pm at night” Then says, “I think it was just like 
the Kal Baisakht (ram and storm occurring in the month of Baisakh), in our 
part of the country” The witness was re-examined by the defendants’ 
advocate The re-examination was in fact cross-examination designed to show 
that the witness w'as an untruthful witness In his re-examination he gave 
the following evidence "Did Anukul Babu say that the body of the Kumar 
was burnt after it had been taken to the cremation giound’ (Objected to) ” 
“He said that he went to cremate tlie dead body, but he did not tell whether 
he did cremate it or not” "Did he tell you anything of the sort that the body 
was left on account of rains and storm? (Objected to)” "No, he did not 
say anything of the sort ” "Did he tell anything of the sort that the dead 
body could not be burnt? (Objected to) ” "No, I did not hear anything of the 
sort ” "Did Anukul Babu tell you anything about the exact time when he 
started with the dead body from the “Step Aside” ? (Objected to) ” "I do 
not remember ” "You said that a Deputy Magistrate took down your state- 
ment, and you stated further that you enquired of the Deputy Magistrate why 
he took down your statement What did >ou come to know’” “Taking down 
my statement, he said that if my evidence was required, I w’ould have to give 
it ” "Did you tell the Deputy Magistrate about jour interview and talk w'lth t 
Kasiswan Devi which you stated m your deposition before the Commissioner? 
(Objected to) ” “Yes, I did ” "You spoke of Kal Batsakht m your cross-exami- 
nation In which month or months does the Kal Baisakht take place ?” "From 
the end of March to the 1st week of May ” "When there is ram and storm 
of Kal Baisakht, does it take place all over Darjeeling? (Objected to) ” "Yes, 
it takes place all over Darjeeling ” "Because the death of the Kumar took 
place during the Kal Baisakht time, j'ou said that there was ram and storm 
from the evening till 9 o’clock at night on the night preceding the day of 
the procession, or after such a long time you clearly remember that rams 
and storm did actually take place on the night preceding the daj' of the 
procession? (Objected to) ” "I have no recollection Because it was the season 
of Kal Batsakht, you said that there might have been rams and storm on 
the night preceding the day of the procession ? (Objected to) ” "Yes, it was 
because it was the season of Kal Batsakht " It is obvious from the evidence 
of this witness that he had no clear recollection whether there was lam on 
the mght of May the 8th or not The re-exammalion' may be open to 
criticism But it does, m my opinion, shew that the witness is utterly 
unreliable and untruthful If this is an untruthful witness, as seems to be 
the case, it should be remembered that he ivas first approached by the 
plaintiff’s men, and his statement in cross-examination is as likely to be the 
result of suggestions from them as his statement in re-exammation is likely 
to be the result of suggestions from the defence counsel It seems to me 
that the evidence of this witness is certainly not so commcing and so reliable 
as to justify the court m drawing an inference contrarj^ to the inference 
suggested by all the contemporaneous independent evidence 

CONCLUSION NO HEAVY RAIN AND STORIM 

In my opinion, it cannot be stated with certamtj’ that not even a shower 
fell on the cremation ground, but it can be said with fair certamtj that 
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there was no such heavy stonn at Darjeeling on that night as would dnve 
the funeral party away and compel them to abandon the body 

It should be remembered m this connection that the old cremation 
ground was at a considerable distance from any human habitation 'The 
members of the household of Ramendra Narayan Roy were strangers to 
Darjeehng They could not know the neighbourhood in which the cremation 
•ground was situated They went there at night, according to the plaintiff’s 
case, when the skv was overcast, if it was not actually raimng They went 
down a deserted hillside at dead of mght, along a diflScult path where there 
was no sign of habitation near about There was no question, therefore, of 
their withdraw'mg a few yards from the cremation ground to take shelter 
while the storm passed If they fled, it meant they fled to a considerable 
distance leaving the body It seems to me extremely unlikely that anything 
short of a very violent storm could compel them to behave in this way This 
evidence regardmg rainfall at Darjeehng is a strong mdication, therefore, that 
the plaintiff ’s story of the evenmg cremation cannot possibly be true 


ORAD EVIDENCE ON PLAINTIFF’S SIDE 

The plamtiff examined 28 witnesses in all to prove that the evenmg 
procession actually took place The evidence of these witnesses has been 
exammed with great care and has been cnticised by the learned advocate 
for the defendants on many grounds It is obvious that when witnesses 
depose after such a lapse of tune as m this case, discrepancies m details 
and as regards the actual tune at which the mcidents occurred have no 
particular meaning The witnesses had no reason to remember the incident 
for 10 or 12 years after it occurred It was not until the plamtiff arrived 
m Dacca in 1921 and there w^as consideiable excitement regardmg his claim 
to be Ramendra Narayan Roy that the witnesses to the mcidents m Darjeelmg 
had any occasion to think of those mcidents and to decide exactly what 
happened In the circumstances, even the grossest contradictions m detail 
would not be sufficient to discredit the witnesses 


HOW TO TEST SUCH EVIDENCE 

On the other hand, it is not possible to check the evidence of wntnesses 
by^ ascertaining to what extent they agreed with each other There can be 
no doubt that m this case false witnesses have been procured and false 
evidence has been given on one side or the other, if not on both sides 
The only w^ay m which we can check the evidence of these witnesses is to 
consider whether they are the persons who would be likely to take part m 
such a funeral procession, whether their alleged conduct at the fimp is 
natural or probable conduct, whether their alleged subsequent conduct is 
reasonable and natural conduct, and whether the manner m which their 
evidence has been obtamed is straightforward and above board 


BELATED DISCOVERY OF THE WITNESSES 

When the plamtiff presented his memonal to the Board of Revenue in 
December, 1926, he stated that Mr Dwarka Nath Chakravarty had been 
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pleased to hold an enquiry into the matter extending over tu'O jears, and 
Mr Dwarka^Nath Chakravarty had examined the gentlemen marked with 
asterisks m the following list and many others including persons who were 
with the Kumar at Darjeeling and who attended the funeral We have also 
a definite statement in a letter written over the signature of Rani Satyabhama 
Devi to J G Drummond, Collector of Dacca, on the 29th of July, 1922 to the 
effect that “Babu Surendra Nath Mukherjee, B L , an educated and a 
respectable gentleman of Dacca, had gone to Darjeehng and made enquines 
about the alleged cremafaon ” It is clear, therefore, that in 1921 or 1922 
enquines had been made at Darjeeling, and if the statements in this docu- 
ment are to be believed, evidence had been procured regarding the alleged 
■cremation of Ramendra Narayan Roy We have every right to expect, 
therefore, that the witnesses examined on those occasions should be produced 
before us and their evidence offered to us for our assistance We find, 
however, that with one or two notable exceptions, all the witnesses examined 
on behalf of the plaintiff in the present case to prove his story of the evening 
•cremation have been procured within a month oi two before their evidence 
was recorded, with the exception of one or two, the remaining witnesses were 
not discovered by Mr Surendra Nath Mukherjee, nor was their evidence 
placed before Mr Dwarka Nath Chakravarty before 1926 


OTHER FEATURES OF THE EVIDENCE 

Another striking feature of the evidence is that none of the witnesses 
assert that any of the friends and relatives of Satyendranath Banerjee or 
nny other member of the Darjeeling party attended the evening cremation 
It IS an admitted fact that Shyamadas Banerjee is a close relative of Satyendra 
Nath Banerjee, brother-in-law of Ramendra Narayan Roy, and that Shyamadas 
Banerjee was residing at the time in the old Cutchery Building at Darjeeling 
It IS admitted that Rajendra Nath Sett was a great fnend of Satyendranath 
Banerjee and was residing at the time in the Lewis Jubilee Sanitarium 
It IS admitted that these two gentlemen received a call to assist at the 
cremation and that they went to the mormng cremation It is not even 
suggested that they went to any cremation procession on the evening of 
May the 8th Again, it is admitted that the sons of M N Banerjee, Govern- 
ment pleader of Darjeeling, were boys who were accustomed to assist strangers 
in difficulties and who frequently assisted on such occasions as cremations 
It IS admitted that Kasiswari Devi, the wife of M N Banerjee, was a lad}' 
who was always ready to help any Bengalee who was in difficulty at 
Darjeeling Her generosity and sympathy was so well known that it has 
been conceded in this case that she would certainly have gone to the assistance 
of Bibhabati as soon as the news of the death of Ramendra Narayan Roy 
reached her ears It is, therefore, almost certam that the sons of M N 
Banerjee would have rendered assistance at the cremation of Ramendra 
Narayan Roy, if they were free to do so There is evidence on the side of 
the defendants that one at least of these sons assisted at the morning crema- 
tion This evidence has been questioned and contradicted by other witnesses 
examined on behalf of the plaintiff, but nobody so far as I am aware has 
suggested that these sons of M N Banerjee rendered any assistance on the 
occasion of the evening cremation 

One of the striking features in the evidence in this case is that nobody 
asserts that the people who would naturally have assisted on the occasion 
of the cremation of Ramendra Nara}an Roy Chowdhury took part m the 
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evening procession Furthermore, with the exception of two or three 
witnesses, those who deposed that they attended the evening procession were 
not personally invited to do so They were people who joined the procession 
either out of curiosity or sympathj without any peisonal interest in the matter 
Mr Chatterjee on behalf of the plamtiff has argued that the people of 
Eastern Bengal have such a passion for cremations that they are eager to 
join any cremation procession that they may see, whether tlie persons whose 
body is to be cremated is known to them or not It seems to me that if 
there were any truth whatever in this assertion, it would still be difficult 
to believe that such enthusiasm would not be dulled on a cold Darjeeling 
mght at 10 P M when ram was either threatening or already falling, and the 
cremation ground was situated at a considerable distance along a difficult 
road 

The learned trial judge has not discussed in any detail the evidence of 
the witnesses who deposed to the evening cremation Beyond stating that 
two of the witnesses are persons of repute upon whom reliance could be 
placed, he contents himself with giving a list of the other witnesses who* 
deposed to the procession, and remarks "I do not propose to go through the 
evidence in detail They would not be believed if death at dusk was not a 
fact, and if that was a fact, there would be no reason to disbelieve them 
I propose to refer briefly to the evidence of these witnesses, and it will be 
apparent from that reference that the learned trial judge’s reluctance toi 
place any reliance on their statements was perfectly justified 


PADMINI MOHAN NEOGY 

The witness on whom the learned judge chiefly relies is one Padminf 
Mohan Neogy This gentleman was a sub-editor of the “Bengalee” who was 
on leave at Darjeeling and was staying at Eewis Jubilee Sanitanum He 
deposed that one day at dusk a man came and said that the Kumar of 
Bhowal was dead and that men were wanted to help in the cremation He 
stated that he was one of 7 or 8 who thereafter went to “Step Aside” with 
him to assist It is interesting to note that nobody else from the Sanitarium 
has been examined as a witness, and none of those 7 or 8 who went from the 
Sanitarium has been named The witness proceeded to state that when he 
reached “Step Aside”, he found the dead body on a charpot downstairs 
Immediately after their arnval the procession started with the body to the 
cremation ground Tlie witness himself left the cremation ground as soon 
as the party had arrived there with the body, apparently because the weather 
was threatening He returned to the Sanitarium and no ram fell dunng his 
return journey He stated that the ram came a little after “we reached the 
Sanitarium, how long after I cannot say ” 

"Q — Give us an idea 

A — Within an hour 

Q — ^Would you try to be more approximate ? 

A — ^I remember the rain commenced before I went to bed ” 

If this witness’s evidence is to be believed, the party taking the body to the 
cremation ground arrived there at night, half an hour or an hour at least 
before there was any ram In other words, they had time to make the 
pyre, place the body thereon and set fire to it It is obvious that people 
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would not waste time o\er such a melancholy business in the middle of the 
night, and it is obvious that they could not have wasted half an hour at 
the burning ghat w’lthout setting fire to the dead body In other words, 
if the evidence of Padmini Mohan Neogy were accurate, fire would, in fact, 
have been set to the body before the ram came down The reason this 
witness gives for attending the funeral at that hour of the night is also 
singularly unconvincing The witness is a Kayastha by caste and he realised 
that Brahmins w'cre necessary for carrymg the dead body He stated “I did 
not probably ask w'ho the bier-bearers w’ere I was not a* Brahmin, but still 
went as I understood that bltadralognes W’Ould do, as enough Brahmins might 
not be available, and also because I expected a grand feast, the deceased being 
a big man ” This explanation is singularly unconvincing Even had the 
witness thought that the services of non-Brahmins would be required if the 
number of Brahmins was insufficient, he must have realised long before the 
procession reached the cremation ground that the services of non-Brahmins 
would not, in fact, be required Further, his statement that he went because 
he expected a grand feast seems to me merely ridiculous, m view' of the 
further remark that he did not enquire whether an} such feast was held 
But the thing that convinces me above everything else that the story of this 
witness cannot be true is the fact that he did not hear at any stage tliereafter 
that the body was not cremated He deposed as follows “I stayed on at 
Darjeeling for 10 or 12 days after tlie incident I had no reason to believe 
during these days that the Kumar had not been cremated Nor any reason 
to believe that he had not been dead I did not come to know of any funeral 
procession the next morning of the second Kumar of Bhowal ” I am unable 
to believe that a newspaper man living m a building in which there were 
people who resided and took part in tlie morning cremation would be unaware 
of such a strange incident as that deposed to by the witnesses to the evening 
cremation If, in fact, the body had disappeared and the relatives had been 
compelled to have a second procession on the following morning, this fact 
would have been known to all the Bengalee gentlemen in Darjeeling and 
would not have escaped the know'ledge of the sub-editor of a newspaper I 
am satisfied that the evidence of this gentleman cannot be accepted 


OTHER WITNESSES OF PDAINTIFF 

The other witnesses examined on behalf of the plaintiff, wdio deposed 
to the fact that they took part in the evening cremation procession are 

Sitanta Kumar Bagchi, 

Kiran Mustaphi, 

Bisesw'ar Mukherjee, 

Jatindra Chandra Chakravarty, 

Indra Shmg Satn, 

Chandra Singh, 

Manmatlia Nath Choudhury 

In addition to these, six witnesses have deposed to the purchase of fuel 
for the purpose of cremation on tlie night of May the 8th They are 
Durgaprasad Baishy, 

Laksmi Chand, 

Mahammad Ashraf Alam, 

Kedar Nath Pande, 

Bhakatbir Ro}*, 

Jangbir Sinha Karky 


33 
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A number of other witnesses have deposed that thev saw the evening 
procession but did not accompanv it. They are : 

Ranjit Singh, 

Dhanjit, 

Lai Ch^d Panwala, 

Santa Bir Shing, 

Bhangi Ranth, 

^asiruddin Ahammed, 
llahammad Abdnl Snttar 

'Another gronp of witnesses have deposed that they heard of the evening 
procesSiOn, but they did not actually see the procession or join in it. They 
are 

Surendra Chandra Roy Chowdhuiy, 

Gins Chandra Ghose, 

Aswim Rumar Sen, 

Aladhusudan Alukheriee 
Jnanendra Rath Baneriee, 

Sailendra Rumar Rnsan, 

Alatilal Ganguh, 

Sushila Sundan Devi, 

Mohammad Ali Hossain. 

Still another witness, Jadn Lai Mulhck, heard of the death of Ramendra 
Rarayan Roy on the night of May the Sth He did not even hear of the 
fnneral procession 

Throughont the judgment, particularly in dealing with the evidence of 
the witnesses examined on behalf of the plaintih, the learned trial judge 
has referred to their standing in society and to their respectability as a 
ground for accepting the evidence of witnesses Unfortunately, in tliis case 
the mere fact that a man is a person of positron and of independent means 
is not a sufficient ground for acceptmg his evidence. Many persons who are 
of this description have been examined on both sides, and many of diem 
must have given false evidence The evidence of all witnesses, whatever 
their position, requires exammation before it can be accepted as being either 
truthful or accurate A typical example of the nature of the evidence given 
with regard to the evemng cremation is the evidence of a group of witnesses 
who all happen to be related to each other They are . jatindra Chandra 
Chakra varty, Sailendra Rumar Rnsan, Matdal Ganguly and Sushila Simdari 
Devi 


JATIRDRA CHARDRA CELARRAVARTY’S GROUP 

Jatmdra Chandra Chakravarty had two brothers Basanta Rumar 
Chakravarty and Bejoy Chandra Chakravarty Their sister was Sushila 
Sundan Devi who is the mother of Sailendra Rumar Rusaii. 

Alatilal Ganguly is a connection by mamage of Jatindra Chandra 
Chakravarty 

The story is tliat two persons came to the house of Raj Rumar Rusari 
with the news of the death of Ramendra Raravan Roy. Basanta Rumar 
Chakravarty and Beioy Chandra Chakravarty were then living in that house 
Jatindra Chandra Chakravarty and Basanta Rumar Chakrava^ on receipt of 
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-the news set out for “Step Aside” to assist in the cremation, and in fact, 
went with the cremation procession to the cremation ground Wlien the rain 
•came they fled and took refuge in the slaughter house near at hand When 
the rain subsided, they returned to the cremation ground and found that the 
body was missmg They then went home and told the other persons in 
the house what had happened Sailendra Kumar Kusari saw them on their 
return and found they were soaked to the skin, and heard about their 
experiences at night Matilal Ganguly deposed that he was informed of the 
death of Kamendra Narayan Roy at 7-30 or 8 o’clock that night, but that he 
did not go to assist in the cremation, because he was not in the habit of so 
doing On the following day he heard what had happened 

It IS curious that m the year 1921 the defendants during the course of their 
enquiry obtained statements from Bejoy Chandra Chakravarty, one of the 
brothers of Jatindra Chandra Chakravarty, and also from Matilal Ganguly It is 
not disputed that Bejoy Chandra Chakravarty gave a statement, and the state- 
ment produced by the defendants as his statement shows, if true, that he was 
absolutely ignorant about any cremation at night It is curious tliat he 
should now be the person who did not attend the cremation ceremony, and 
that his two brothers should have gone and left him in entire ignorance 
Sailendra Kumar Kusari was then a boy of 12 or 13 It is strange that he 
should remember the occurrence as he now pretends to 

Matilal Ganguly was exammed by Hiranlal Mukherjee, Deputy Magistrate, 
on the 3rd of July, 1921 He now states that he was ill, if not unconscious, 
nt the time when he was examined, and that he does not remember what 
statement he made But inspite of his lapse of memory, he still maintains 
that whatever he said to Hiranlal Mukherjee was truth His statement to 
Hiranlal Mukherjee is as follows {Ex Z 252) 

“I was in Darjeeling in May, 1919 I only heard of the death of the 
second Kumar of Bhowal I did not know his name I was not 
present at the death or with the funeral procession or at the cremation 
of the Kumar While the Kumar was in Rockwood some years before, 
I went with other boys to collect subscription for our football club 
We waited outside and saw a fat man sitting on a couch inside the 
room One of the boys told us, he was the Kumar I did not mark 
his features at all as I was very young I cannot say when the funeral 
procession started, or when the cremation ended, or w'hat cremation 
ground w'as used, or which route was followed by the procession I 
cannot say whether there was any ram or storm during the procession 
or the cremation I do not know when the cremation took place, or 
if there was any ram or storm on the previous night I have no 
knowledge as to the persons who were present either at the death 
or with the funeral procession or at the cremation I have no 
knowledge whatsoever of any facts connected with the illness, death 
or cremation of the Kumar I only heard of the death, that is all ” 

The statement contradicts his present evidence in toto, and if that statement 
was honestly made, it proves that his present evidence is wholly unreliable 
As I have said, Matilal Ganguly admitted in his cross-examination that he 
had made a statement to Hiranlal Mukherjee, and the only explanation he 
offered was tliat he was so ill at the time that he did not know what he said 
It IS interesting m this connection to read the cross-examination of Hiranlal 
Mukherjee It reads "QuasUon—iA the time j-ou recorded the statement 
had jou anj suspicion that the people looking after the defendants’ affairs 
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were ■ maVitig one person personate another ? Answer— 1 don’t understand I 
had no suspicion that they were palming off some body on me as Matilal 
Ganguly Questional put it to you that on looking at the, signature on 
Ex Z (252) you cannot but realise that it is not the signature of Matilal 
Ganguly Answer— Matilal Ganguly signed it in my presence The signature 
here reads M It Ganguly I did not scrutinise the signature after it was 
wntten m my presence Qwestton— You realise you were too young in 1921 
to protect yourself against defendants’ agents’ Answer— No answer 
Re-exo/minutton — I knew Matilal very well when I recorded his statements 
He was an assistant under me ” 

In -new of the fact that Matilal Ganguly had already admitted that he 
had been examined by Hiranlal Mukherjee and in view of the fact that 
Matilal Ganguli was an assistant in the office under the control of Hiranlal 
Mukherjee, a more reckless and unpnncipled cross-examination it is difficult 
to imagine 

Sushila Sundari Devi in cross-examination stated 

"I heard the next day of a funeral procession of the Kumar, but 
then it was faked, I heard, as the body was a body taken from the 
Victona Hospital All this I heard The body was a dead body, 
I heard 

I 

Q — ^You heard this on the day following the night on which your 
brothers returned from sasan — did you? 

A —1 heard it next morning This too was m everybody’s mouth at 
Darjeeling” 

In view of the fact that no body else pretends that the story of a substituted 
body being burnt was current at Darjeeling on May the 9th and in view of 
the fact that the plaintiff’s party have now abandoned the false story of a 
body being taken from the Victoria Hospital, it seems to me clear that this 
lady IS rather reckless in her untruths 

PROCURED EVIDENCE 

Jatmdra Chandra Chakravarty, the only one of the party who pretends 
that he joined the procession, deposed as follows “On the day I heard 
the second Kumar had been cremated, I heard his body had been earned 
to the sasan I heard that day that the body was taken with a procession 
from chowrasta, and I thought, though I did not hear it, that it was coming 
from the “Step Aside” I did not enquire how the corpse could come to 
the Step Aside” or to the chowrasta I did not enquire where the corpse 
was found Nor when found or by whom I did not enquire I did not 
enquire how it disappeared, as this fact I knew”, and later in cross-examination 
he states In 1921 I heard the Kumar had come back, I was at Darjeeling 
I did not discuss the matter with other people as all had read the papers 
I did not tell anybody that I had gone to cremate the Kumar, as I dared 
not talk about matters offending a Raja, but the inmates of my house knew 
of course It seems to me that the latter explanation is merely silly, and 
Ins statement that he made no enquiries is so unnatural that it suggests 
strongly that he had never heard that the body was missing It is interesting 
to note tliat this witness is one ^of two witnesses who assert that he took 
shelter during the storm in a slaughter house which did not exist It is clear 
from this evidence that this group of wutnesses has been procured bv the 
plainfaff’s men and that their evidence has no value whatever 



ALLEGED CONDUCT AT S.4S/1N 


517 


FALSE STORY OF SHELTERS 

There has been cross-examination of the witnesses regarding their conduct 
when the ram storm occurred at the cremation ground on the night of May the 
Stli, and particularly with regard to the place wherein thej are supposed to have 
taken shelter during the height of the storm To appreciate this evidence 
it IS necessary to bear in mind the physical features of the locality near the 
cremation ground In approaching the old cremation ground m 1909 a large 
part of the journey was along the old Sudhir Kumari Road On the top of 
that road, that is, the end of the old Sudhir Kumari Road furthest from the 
■cremation ground, another road or road track branched off in a northwesternly 
direction to the site of the old slaughter house The present Mahomedan 
bunal ground is near the site of the old slaughter house Starting from 
the angle between the track leading to the site of the old slaughter house 
and the old Sudhir Kumari Road, there commences a deep ravine which 
winds dorni the hill towards the west and ultimately joins the Bryngwyn 
Jhora If, therefore, any one on the site of the old cremation ground desired 
to go to the old slaughter house, he would either have to descend into the 
deep ravine and climb up the other side m order to reach the slaughter house, 
or else, go up the hill the whole length of the old Sudhir Kuman Road until 
he reached the junction with the slaughter house road, and then go down 
the hill again From the top of the old Sudhir Kuman Road to the site of 
the old cremation ground there is now only one building on the side of the 
road That building is the new slaughter house, and it is to the south of the 
•old Sudhir Kumari Road, that is, on the left hand side as one descends That 
old slaughter house was not m existence m the year 1909 


NON-EXISTENT OLD SLAUGHTER HOUSE 

The following letter (Ea: Z 556) shows that the old slaughter house was 
■demolished sometime before the 22nd of June, 1909 It is a letter from the 
Vice-Chairman of the Darjeeling Municipality to the Sanitary Commissioner 
for Bengal requesting him to help with a design and plan for a slaughter 
house It reads “Sir, As the land below the slaughter house shpped at 
tlie last heavy ram endangering the said house, it was demohshed, but as a 
new house is to be built soon, I have the honour to request that jou mil be 
good enough to help us mth a design and plan of a slaughter house early 
to enable us to proceed with the work accordingly" It is not clear from 
this letter that the old slaughter house had been demolished before May, 1909, 
but in the argument before us it has been assumed that the demolition had 
occurred before the date of Ramendra Narayan Roy’s cremation The site of 
the present slaughter house was formerly part of Mr Morgenstem’s garden 
which was land belonging to the Municipality and leased out to Morgenstern 
The letters 'Exls Z 556(5) and Z 356(8) show that tlie site of the present 
slaughter house had not j^et been taken back by the Municipahty from Mr 
Morgenstern and was still, in Jlay, 1909, and indeed up to July, 1910, part 
of Mr Morgenstern’s garden It "has been admitted that the new slaughter 
house was not, in fact, erected on the present site until long long after May, 
1909 It IS clear, therefore, that persons w'ho fled from the cremation ground in 
Maj, 1909, could not have sheltered in the new' slaughter house, and it is 
inconceivable that thei could have gone to the site of the old slaughter house, 
eien if the old slaughter house was then in existence Mr Chatterjee on 
"behalf of the plaintiff has argued that Darjeeling must have had a slaughter 
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house at that tune, and that, therefore, there must have been a temporary- 
slaughter house somewhere and these witnesses probabl}* sheltered m that 
temporarv slaughter house From the evidence on record there is no reason 
whatever" to believe that any such temporary slaughter house existed, and 
there is certainly no reason to beheve it existed on the side of the old Sudhir 
Kumari Road The land to the south of the Sudhir Eumari Road was then 
Mr Morgenstem’s garden which had not been taken back by the 3Iumci- 
pality, and, therefore, could not have been used at that time as the site of 
a temporary slaughter house The northern side of Sudhir Kuman Road is 
on the very brink of the deep ravine to which reference has already been 
made It seems to me clear that there was m May, 1909 no slaughter house 
on the road between the old cremation ground and the mhabited buildmgs to 
the north to which people could have fled for shelter 


XO SHEDS TO SHELTER IN 

In this connection it is desirable to note that some other witnesses have 
stated that they took shelter in a shed m Morgenstem’s garden Morgenstem 
was examined as a witness by the defendants and deposed that there was no 
such shed at that described by the plaintiff’s witnesses His evidence is that 
"m 1909 we had a number of glass houses and conservatones m our vegetable 
garden, no sheds or huts ” Later, however, in answer to a question from court 
he states that they had some servants’ quarters by which he meant quarters of 
mails, servants and syces, and these were situated about 20 or 30 yards to 
the north and west of his residence 

They were m the direction to the east and south of Sudhir Kuman Road 
These quarters were made of corrugated sheeting and plam sheetmg Some 
of the witnesses who deposed that they fled from the cremation ground have 
stated that m their flight they went up the Sudhir Kuman Road, and then 
leaving the road, they went by a hiU-track or cliorehatar until they came- 
to a shed Among these is Eoran Alustapbi This gentleman describes the 
shed as a shed near the slaughter house But it is obvious that he could 
not have gone to any shed which was near the slaughter house The learned 
judge m his judgment has stated that the sheds m which these witnesses 
sheltered are precisely the huts to which Air Alorgenstem referred in his 
evidence I am unable to believe that the hving quarters of mabs and 
servants could be the sheds described, or that these people could take refuge 
in such bving quarters without kno^'ing that they were dwellmg huts and 
without the knowledge of the mmates of those huts The inference drawn 
by the learned trial judge seems to me wholly unjustified, and the evidence 
on record goes to show that there were in fact no such sheds for the witnesses 
to shelter m as the witnesses alleged 


UX'CONATNXING EATDENCE OF OTHER WITNESSES 

The evidence of the other witnesses to the evening cremation seems to 
me also wholly nnconvincmg It is not possible to say from their evidence 
thai they are necessarily untruthful, but the conduct they ascribed to 
themselves and the manner m which they deposed is whollv unconvincing 
For instance, Kiran Alustaphi, one of the witnesses who stated that he 
^ftended the cremation procession and returned to the cremation ground to 
find that the body was missing, deposed that he heard snbseqnently that the 
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body had been cremated But he asked us to believe that he never made 
any enquiries as to what had happened to the corpse, or where it was found, 
or how it came to be cremated on tlie following day In fact, he deposed as 
though the missing of a corpse from the cremation ground was an everjday 
occurrence w'hich was not likely to be discussed and talked about 

Manmatha Nath Choudliury deposed that he received a call on the phone 
from Sanjib Laliiri to assist in the cremation It is obvious that Sanjib 
Laliin was not in a position to send a telephone message to this witness, and 
the witness must be making a mistake in this particular detail Tins is a 
witness who from his own statement was in the habit of assisting at crema- 
tions in Darjeeling, and yet he asserts that the new cremation ground was 
not used until the new Sudliir Kuman Road was built In this respect his 
evidence is obviously untrue, as the new' cremation ground came into use 
from 1907 and the new Sudliir Kuman Road was not built until four or five 
years later The witness states that he helped at two or four thousands of 
cremations, and yet he is uncertain whether he attended the cremation of 
such a famous person as sister Nivedita at Darjeeling I cannot imagine 
anybody paying any serious attention to the evidence of this particular witness 

Chandra Singh is a hillman and is one of tliose who stated that he 
sheltered in the non-existent slaughter house He stated that when he heard 
of the death of Ramendra Narayan Roy he went upstairs at Step Aside to 
see the body, a statement which I cannot believe His explanation for accom- 
panying the party to the cremation ground seems to me singularly uncon- 
vincing 


PURCHASE OF FUNE^HD REQUISITES 

With regard to the purchase of fuel, the case put forw^ard by the plaintiff 
IS that one Mahammed Ashraf Alam was returning from the races at Debong, 
and that when he reached “Step Aside”, he heard the sound of weeping He 
entered the compound and met Sarif Khan, tlie orderly of Ramendra Narayan 
Roy, in the compound He there learned of the death and was going away, 
when Sanf Khan called out to him to wait, as the Babu wanted to purchase 
the funeral requisites Thereupon Md Ashraf Alam accompanied the Bengalee 
Babu and two servants to the shop for the purchase of fuel and other 
requisites The witness stated further that an hour or an hour and a quarter 
later he saw the funeral procession pass He stated that as the number of 
upcountry Mahomedans in Darjeeling w^as small, he picked up an acquain- 
tance w'lth Sanf Khan and was fairly intimate with him He stated further 
that on the following day in tlie evening he heard that the body had dis- 
appeared from the cremation ground He also heard that another bodj had 
been taken out for cremation on the morning of Jlay the 9th Yet he stated, 
“When I heard next day in the evening that body had disappeared, I did 
not think it important enough for me to go and enquire of Sanf Khan ” 

A number of witnesses from the shop also deposed to Ashraf Alam’s 
arrival for the purpose of bujung funeral requisites The manner in which 
they gave their evidence and the manner m which they were procuied as 
witnesses are highly suspicious 

Kedar Nath Pande is one of these witnesses He deposed “Before the 
last Piijas I heard that I would have to depose One Atul Rov met me, 
I did not know him before He asked me how old I was, how long I was 
at Darjeeling, and asked me if I knew' about the death of Raja of Dacca I 
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told him I knew something, and did not tell him more I did not tell him 
that I knew nothing, or what I have said to-day, but I said I could depose 
what I knew ” 

Another of this group, Durgaprasad Baishy, gives a similar, rather foolish, 
explanation He says “A Babu came and saw me during the Bujas It 
was durmg the holidays in the month of Kowar He said, I would have to 

depose at Dacca, and paid my expenses He did not ask me what I knew, 

except if I knew of older times He did not ask me what I knew ” 

Another of the witnesses to the purchase of fuel is Jangbir Sinha Karky 
He IS the son of the person from whose shop fuel etc , n as said to have 
been purchased He deposed that at the time when the people came to 
make the purchase he was reading m the of&ce room He was a boy of 
14 or 15 years at the most He had never heard of the Kumar before He 
was engaged m his studies, and he had nothing to do with the transaction, 
and he did not tell anybody what he knew In cross examination he 

deposed “I have not been telling people that the Kumar’s people 

purchased firewood from my shop I made my statement to my pleader 
jesterday, and before that, a few days before the last Puja holidays, Di Atul 
introduced me to a gentleman from Dacca and I told him this And not 
before that to anybody ” 

The evidence of these witnesses taken as a whole suggests that they are 
untruthful and they have been procured to depose falsely 


WITNESSES WHO SAW THE EVENING PROCESSION 

The learned trial judge seems to have oeen impressed with the evidence ^ 
of Nasiruddm Ahmed This witness states that he saw the body being taken 
out on the night of May the 8tli In cross-examination he deposed as 
follows “Next day I came out of my house at 8 or 9 am and went to 
the Bazar which is quite close I returned home after an hour or one hour 
and a half after That morning I heard a cry of Ivanbol This I heard 
before I w’ent out of my house I heard it at 8 or 9 A M from my house 
I came out of the house A man with me at the time asked whose body it 
was I did not know the men in either procession, and can’t say if they 
w’ere the same The man w'e asked was a Babu He said "It is the body of 
the Kumar of Bhowal ’’ We did not ask how it happened that the body had 
been taken at night and wns being taken again in the morning Next daj’^, 
Monday, when I heard about the body missing, I did not mention that I 
had seen the second procession of the Kumar ’’ This conduct seems to me 
so unnatural that I am unable to place any reliance on the evidence of such 
a witness 

Two of the witnesses have given rather remarkable evidence They 
are Santa Bir Shing and Bhangi Rauth Santa Bir Shing is one of those 
persons who saw’ (as he alleged) the evening procession and also the morning 
procession, but w’as not sufficiently interested to enquire how the same body 
could be taken out twice for cremation But the interesting part of his 
evidence w’as his attempt to prove the presence of sadhus at the cremation 
ground , He deposed as follow's “I had gone home and taken inj tea and 
smoked, and then I went out, got to the Bazar where sadhus used to be I saw 
the sadhus and sat near them till 8 or 8-30 pm Then the sadhus rose 
and left the place, and I left too and I went to mj’ home, and the sadhus 
went ahead of me up to Femdale Road, and at that point I parted from 
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them and went towards mj home, they went their wa\ towards the sasan ^ * i- 
Before this day I had gone w’lth the sadlius up to the sasaii on 2 or 3 dajs 
On the da3 I came home, parting from tliem, I had my meal and smoked and 
chatted and was seated when I heard a crj of haubol (crj- of Han) near the 
MaJgodam (Railway godown) It was then 9-30 or 10 PjM I suppose, but I 
can’t saj' exactlj' I stepped out of the house and saw a dead bodj being 
borne along I descended on seeing it A party of 20 or 25 men were 
going along Thej were Bengalee Babus m dhuti The} had burning 

lanterns among them I asked one of the procession, 'who is he ?’ He said 
“The Raja of Dacca is dead’ ’’ In cross-examination, however, he makes it 
clear that he had been with the sadhus onl} to the new' cremation ground 
This obiiously did not suit the plaintiff’s version, and an attempt was made 
to get him to alter this statement m re-examination, but there, again, he 
leamrmed his statement that he went with the sadhus to the new sasan onl}, 
and not to the old 

Bhangi Rauth is another witness who introduced sadlius at the cremation 
ground He deposed that he and tw'o companions went with another sadhu 
to the iiew' cremation ground on the night of May the 8th and sat there 
smoking ganja They saw’ coolies arrive with fuel for the cremation of 
Ramendra Narajan Roy and they saw the approach of the funeral procession 
Rain then came and everybody fled The w’ltness and his companions are 
supposed to have fled away to the north, leaving the sadhu sitting at the 
new cremation ground He deposed tliat on the night in question he saw' 
three sadhus at the old cremation ground smoking ganja Darsan Das, who 
IS alleged to be one of the three sadhus, said that none of them smoked 
ganja and that thej were not given to that vice The w’ltness said nothing 
about any cave m w’hicli the sadhus are supposed to ha\e hidden, though, 
if his stor} was true, he must ha\e run aw’ay past the cave and at least haie 
had the opportunity of seeing the sadhus in that caie 


EVIDENCE WHOLLY UNRELIABLE 

We have examined the ei'idence of all these witnesses to the evening 
■cremation w'lth the greatest care, and w’e are of opinion that the learned judge 
w'as right in the view he expressed tliat nobody would believe their evidence, 
miles; there were independent reliable evidence to show' that Ramendra 
Narayan Roy had died in the eiening of May 8th and that his body had been 
taken out for cremation that night The evidence adduced is wholly unreliable, 
and the eiidence regarding the absence of rain that night and the fact that 
a body was taken out for cremation the following morning are strong indica- 
tions that no cremation could possibly have taken place on the night of 
JMav the Sth 


STORY OF RESCUE 

The next question for our consideration is how and b} whom the plaintiff 
could ha\e been rescued from the cremation ground B^ore setting out the 
story of rescue as it was ultimate!} put forward by the plaintiff’s witnesses, 
it IS desirable to examine the earlier statements put forward b} and on 
behalf of the plaintiff and to consider what was the extent of plaintiff’s 
knowledge regarding the rescue The plaintiff’s case has been throughout 
that he lost consciousness on the morning of Ma} the Sth and tliat he 
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did not recover consciousness until some days later, that he had no personal 
knowledge of what took place at the cremation ground, and that, therefore, 
he could not give out from that knowledge any details regarding the rescue It 
was, however, his further case that he wandered the length and breadth of 
Northern India with his rescuers from the day of his rescue until some time 
in the year 1920 


PI/AINTIFF’S STATE OF KNOWLEDGE ABOUT ALLEGED RESCUE 


One would be mclined to assume that durmg the course of his wanderings 
he must have heard from his rescuers the full details regarding this very 
romantic and very unusual experience That he had some conversation Avith 
his rescuers on the point is clear from his own evidence In his examination- 
in-chief he said 'T had an idea how I had come to be among these people 
(sannyasis) This idea I came to 'have after I had taken the maniia ( sjf > 
(verse sacred to any religious order) After I took inantia I had a talk with 
my gum regarding this matter” Question “Are you m a position to tell 
the learned judge what your own idea of the matter was after this ’ (Objected 
to, allowed) ” Answer “The idea I got was that I was found in a wet 
condition at Darjeeling sasaii (cremation ground)” From this it is clear 
that he had some conversation with his sannyasi companions and had heard 
from them some details at least regarding his rescue 


It may, however, be suggested that sannyasis are not as ordinary men, 
and, therefore, though ordinary people could undoubtedly have discussed this 
extraordinary occurrence from all angles, sannyasis being men who have 
no 'interest m worldly affairs would be quite capable of dismissing the 
occurrence from their minds and not talking about it again Granted that 
this might be so We have still to take into consideration the fact that 
after the plaintiff arrived in Dacca and decided to claim the estate of Ramendra 
Narayan Roy, he and his supporters arranged for his guru Dharam Das to be 
brouglit to Dacca for the purpose of supporting his case Even before this 
date the plaintiff’s agents had been examming witnesses for the purpose of 
ascertaining all the facts m connecfaon with the occurrence at Darjeeling, 
as the evidence of Fadmim Neogy clearly indicates It is obvious froin this 
eiidence, if evidence were necessary for the purpose, tliat the plaintiff and 
his advisers had already realised before June, 1921 the necessity of ascertammg 
exac j u lat lad happened at Darjeeling and of obtaining evidence to prove 
what had happened The plaintiff’s gum Dharam Das Naga stayed for several 
days m Dacca at the house of the plamtiff and was questioned by tlie plaintiff 
and the plaintiffs legal advisers It is reasonable to suppose that during this 
stay of Dharam Das m Dacca the details of the rescue of the plaintiff, if 

plaintiff or his legal advisers 
fiL Therefore, we have a right to assume that after August, 1921 

the plaintiff was veil aware of the details of the rescue, even if he uas not 
in a position to produce witnesses to prove those details After the departure 

plaintiff and Ins advisers 
^Ti ™^ 1 ^ nobody who knew anj^hing regarding the details of the 
rescue The plaintiff and Ins ad\isers did not meet any of the other sannyasis 
concerned, and according to the sannyasi uho has been examined as one of 
the rescuers, those sannyasis had kept the details to themselves, refusing 
to tell ani one what liad happened In other uords, whatever the state of 
Uie jplamtiffs knowledge or ignorance was in August, 1921 regarding the 
events in Darjeeling, Ins knowledge or ignorance remained exactly the same 
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when he himself came to depose in the jear 1933 These facts should be 
borne in mind when the evidence regarding the rescue is examined 


DIFFERENT VERSIONS STORY AS GIVEN TO LINDSAY 

The first piece of evidence we have on this topic is the statement made 
by the plaintiff to J H Lindsay on the 29th of Maj, 1921 In the note 
recorded by J H Lindsay at the time, the story was given in these words 
“That he recovered his senses in the jungle in the hills m the presence of 
one sadhii who has since been Ins gttiu, that the sadhu said he had been 
senseless for 3-4 days, that the sadhu told him that he had found him hing 
on the ground as if he had been thrown there and that his body was wet with 
ram as it had been raining before he found him, that the sadhu did not 
say whether he found him m the day or night” As I have stated above, 
the plaintiff m his deposition has denied the tnith of every word recorded 
bi J H Lindsay in his note, referred to above, but w-e have some confirma- 
tion that this was the story given him from tw'o sources 


STORY IN PAJIPHLETS 

We have in the month of June, 1921, a pamphlet published by the sup- 
porters of the plaintiff which is entitled "Bhowalc} Katha 0 Nabm Sannyast " 
In the pamphlet the story given is as follows “When the rain and storm 
ceased they on coming back to tlie cremation ground could not find the dead 
body of the Kumar any more Thereafter it is said they went awa> setting 
the empty pjTe on fire By chance a sannjasi of uncommon power finding 
a youth senseless, at the time of passing by that place, took him to his own 
hermitage and brought him round by nursing” The plaintiff m his owm 
evidence, as I have stated above, said that he got the idea that he was 
found in a wet condition at Darjeehng cremation ground 

If the plaintiff had not told J H Lindsaj that he was rescued by a 
sannyasi, it is curious that this statement should have found its way into the 
pamphlet issued by the supporters of tlie plaintiff within the month imme- 
diately following the plaintiff’s interview with J H Lindsay 


STORY IN DEFASIATION CASE 

In the Defamation case instituted by Dr Ashutosh Das Gupta against 
the son of the principal supporter of the plainhff on account of the allega- 
tions made in the pamphlet, "Faku Bcshc Piano Raja”, the defence 
examined two witnesses w’hose evidence is of some importance The 
first of these wntnesses is Jogesh Chandra Roy The second is Rabiiidra 
Nath Sanjal These witnesses did not depose to the rescue of Ramcndra 
Naraian Rov, but thej' deposed to the circumstances of his departure from 
Darjeeling some days after the alleged rescue Jogesh Chandra Roy deposed 
as follows “On following iMondaj Sala Babu and the partj left Darjeeling 
by the 9-44 A Jr down. tram, as no resen ed compartment is attached to the 
mail tram Ten or twehe days after, I saw the Kumar in the garb of a 
saunjasi, coming down Darjeeling in a train, with a sannjasi I recognised 
him to be the Kumar of Bhowal I was in the platform Rabindra Nath 
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Sanyal (D W 15) vras also in the platform The head of the Kumar was 

then shaven Probably his cloth had a border I knew the other sannyasi 

He was Aghori Baba I forwarded to the Kumar m order to speak to him, 
but (he) turned his face downwards At that time I was called by one and 
left the place There was rumour at Darjeeling that Aghori Baba picked' 
up dead bodies and was convicted once Hence we used to fear * The 
Kumar w'as commg down by the 9-44 am train with a sannyasi I was on 

duty then I was working in the platform From his complexion, eyes, lips, 
face I recognised him to be tlie Kumar of Bhowal I did not talk either with 
•the Kumar, sannyasi or his companion I did not notice them talking 

with any one I came to know Aghori Baba after my arrival at Darjeeling 

I don’t remember to have seen him at Darjeeling after I had seen him with 
the Kumar” 

Rabindra Nath Sanyal deposed “Ten or tuelve days after Sala Bahti's 
departure from Darjeeling, one day I saw the Kumar of Bhowal in the dress 
of a sannyasi in an old third class trolly carnage by the 9-44 (a m ) train 
1 saw him sitting there His head was clean shaved He had a gema dress 
and a kamandalu in hand I watched him for about 8 or 10 minutes from 
Q distance of 2 or 3 cubits I recognised him and observed him carefully 
I recognised him to be the Kumar of Bhowal whom I had seen in the platform 
some days back Another tall sannvasi was with him When he had gone 
for tickets I went near the trolly and observed the Kumar carefully I did 
not see the tall sannyasi before Wlien he was returning, I went to the 
Parcel office and told Ram Das aim Mohim Bhattacharjee and Bepin Behan 
Bhattacharjee, parcel clerks, that the Kumar of Bhowal was going, and if they 
would like to see him, they should come with me Bepin advised me not 
to associate myself with the affairs of big people, hence I remained quiet 
and did nothing When the tall sannyasi was absent, I cried out “You all 
■come and see the Kumar of Bhowal, the newly made sannyasi (src) ” At 
this the Kumar moved down his head showing an angry mood towards me 
Hearing my cries 7 or 10 Paliari coolies and tw'o of my peons came and 
saw him ” 

It IS clear from this evidence that the story m the Defamation 
case was that Rhmendra Nara>an Roy was then accompanied by only one 
sannyasi The story which J PI Lindsay says was given to him was also of 
one sadhu It maj be argued that the present plaintiff was not a party to 
the Defamation case, and therefore, cannot be held responsible for the 
evidence given in that case There would be some force in this argument, 
if it were not for the fact that copies of this evidence were appended to the 
memorial presented bj the plaintiff to the Board of Revenue on the 8th of 
December, 1926, and represented oy him to be true evidence It is clear, 
therefore, that in 1926 the plaintiff was still asserting that after his rescue he 
was accompanied bv one sannjasi only, and that that sannyasi was Aghori 
Baba In view of his evidence the storv now given is inteiesting 


VISIT OF DPIARAM DAS NAGA TO DACCA 

We must here digress in order to consider the visit of Dharam Das Naga 
to Dacca in the year 1921 

J H Lindsay learned at an early date either from the plaintiff himself 
-or from some other source that Bawa Dharam Das Naga was the giiiu of 
the plaintiff Accordingly, he deputed a police officer named Momtazuddin 
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to go to tlie Punjab in search of Dharam Das and to question the latter 
regarding his chela Sundar Das Jlomtazuddin uas given certain photographs 
to help him in his search but whether those were photographs of the 
plaintiff or not is one of the disputed questions in the case It is sufficient 
for our present purpose to observe that Momtazuddin succeeded in tracing 
Dharam Das Naga and persuaded the latter to make a statement before an 
Honorary Magistrate on the 27tli of June, 1921 That statement reads ‘T 
reside in Mauza Sansara, Tliana Ajnala m the district of Amritsar The 
photo shoun to me is of my chela Sundar Das At 'first ins name was Mai 
Singh and he lived in Mauza Aujla, district Lahore His paternal uncle’s 
son Narain Singh, who at present lives in chak No 47 in the district of 
Montogomerj', came to me with Mai Singh at Nankana Sahib That vas 
11 lears ago I then made him my chela Mai Singh's age was 20 yeara 
at that time Mai Singh had been brought up by his paternal uncle 
Mahanga (’) Smgli and Labh Singh of Aujal It is six years that Sundar 
Das has left me Sundar Das had cat-like eyes His complexion was fair 
I am his gtiiti I saw him in the Kumbha mela at Prayagraj 4 5 ears ago 
After that I have not met him The photo (Es PI) is of my chela Sundar 
Das” 

In the meantime, the plaintiff’s advisers had also thought of sending 
men in search of Dharam Das Sati Nath Banerjee, son-in-law of Jjotirmoyee 
Devi, was one of those who went to bring the gum, and he described the 
search made by them SufiSce it to say that the search was successful, and 
Dharam Das Naga was brought to Dacca bv the plaintiff’s adherents m 
August, 1921, and he remained m Dacca as a guest of the plaintiff for three 
or four days J H Lmdsaj, Collector of Dacca, heard of the arrival of 
Dharam Das and made arrangements to interview him in company nith 
P S Quarry, the Superintendent of Police, Dacca, who was an expert in the 
dialects spoken in the United Provinces and the Punjab On the 28tli of 
August, 1921, Lindsay wrote a letter to the Commissioner of the Division, 
reporting the arrival of Dharam Das and explaining the course he proposed to 
adopt It appears that J H Lindsay made some attempt to interview 
Dharam Das, but the latter left Dacca secretly without meeting Lindsay We 
have very little information regarding the activities of Dharam Das Naga 
while at Dacca, but we do know that he visited Ananda Roy, a verj’ senior 
pleader, who was one of the staunchest adherents of the plaintiff We also 
know that the gum did not make any public announcement in faiour of the 
plaintiff 


ALLEGED REASON FOR ABRUPT DEPARTURE 

The plaintiff asserts that the gum Dharam Das left Dacca after a stay 
of 2 or 3 dajs, “as the police were making gondogol and that he left for 
fear of the police ” Wlien cross-examined the plaintiff had to admit that he 
did not knou how tlie guru was oppressed by the police during his stay 
at Dacca All he could say uas that he saw police mounting guard outside 
the house, he did not hear them speak to the gum 

The statement that police were posted outside the house during the sta} 
of Dharam Das is also made bj Satinath Banerjee Jjotirmoj.ee Devi gives 
a much fuller account of the visit of the guru and” the reasons for his 
departure, viz —"I sau Dharam Das, guru of the plaintiff I saw him at 
Dacca probably in the jear ue came to Dacca It uas in Bhadra I sent out 
people to fetch him I had sent out Sagar, Tilohabir, a sadhu and Akhil Roj 
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They brought Dharatn Das to my basha (house) My son 'was then in the 
house and also the plaintiS Dharam Das saw me and the plaintiff and Budhil 
He saw us together He said somethmg I remember what he said He 
staj'ed at my house 4 or 5 days or 3 or 4 days He spent most of his time 
counting beads I did not see him or hear him speak to anybody except 
myself and the plaintiff 

"Q —Did Dharam Das ever say or suggest to you that the plaintiff was 
a Punjabee or that he was Sundar Das’ 

A —No Not in my hearmg or presence Dharam Das left for fear 
of the Magistrate and the police I saw Police loitenng near my 
basJia during his stay I knew why he was afraid of the Magis- 
trate He said somethmg as to why he was afraid of the Magis- 

trate He said this when I implored him to stay I asked 
Dharam Das about my brother He answered my questions He 
gave an account of the plamtiff from the beginning to the end 

when they came in touch and when they parted I asked him 

where he had got the plamtiff He answered that I asked under 
what circumstances he had got him He answered that I do 

not know where gunt Dharam Das is I have been making 

inquiries mto his whereabouts ” 

But m cross-examination she made it perfectly clear that there was in fact no 
oppression by the police Her evidence there reads 

“I don’t know what reasons Dharam Das had of being afraid of the 

police I did not ask him He said, 'the Magistrate has sent a letter 

to me, and therefore, I uill go away’ I did not ask him on what 
subject the letter was I don’t know if the Magistrate asked Dharam 
Das to see him The arrival of Dharam Das caused no (commo- 

tion) that I could see I did not see any outsider come to him He 
stayed ra a room upstairs and nobody had permission to go to him 
He stayed for 3 or 4 days I don’t remember if Mr Lindsay’s letter 
came on the day after his arnval Mr Lindsay’s letter is not in my 
possession I can’t say who read that letter I don’t remember 
whether he left that day or the day after” 

UPSHOT OF THE EVIDENCE CHANGE OF CASE 

It IS clear, therefore, that the legal advisers of the plaintiff had mterviews 
w'lth Dharam Das Naga, and that the latter left Dacca suddenly without 
gpving any public acknowdedgment of the truth of the plaintiff’s story, and 
it IS equally clear that there is no reason whatever to believe that the police 
drove him awny Moreover, with the exception of the vague statement made 
by Jyotirmoyee Devi, which has been quoted above, there is nothing on 
record to indicate that any further attempt has been made by the plaintiff 
or his adherents to secure the evidence on oath of this most important witness 
The following facts, therefore, emerge from this mass of evidence, and require 
serious consideration, viz ~ , 

For at least six years after his arnval in Dacca the plaintiff persisted 
in the story that he was rescued by one sannyasi and one sannyasi only 
then m 1933, though after submitting the memonal Etx J he had not come 
in contact with any person who was acquainted with the truth, he altered 
his story and made out a case of rescue by four sannyasis named Dharam 
Das, Pntam Das, Loke Das and Darsan Das 
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The pli}sical impossibililj of a rescue b} one man onlj ma} explain 
Ihe change of storj, and the fact that Dharam Das’ name is tattooed on the 
arm of the plaintiff as that of plaintiff’s gum compelled him to name this 
man as one of the rescuers These four persons are the onl}' people in 
the world who could prove the storj of rescue, if it reallj occurred Dharam 
Das has refused to support the story, and no coniincing explanation of his 
refusal has been offered 'Ihere is nothing on record to show that am 
attempt has been made to secure the evidence of Pritam Das or Loke Das 


STORY OF DARSAN DAS ALIAS GOPAD DAS 

Ultimateh, as the plaintiff was about to close his case, he put forward a 

sannjasi who had been well known for a dozen jears in Dacca district as 

Gopal Das and who had not been knowm to the outside world bi' am other 
name, and asserted that this man was his rescuer Darsan Das After describ- 
ing how he, Dharam Das, Pritam Das and Loke Das had visited Darjeeling 
and had sought out a convenient place at which to stai near the cremation 
ground, this witness described how they found a sort of cave which was 
■situated a few cubits from the old cremation ground In this ca\e thej 
used to spend their night The witness proceeded to gi\e the following 
storj 

"At Darjeeling while we were there took place a strange thing 
One daj, at night, after a prahar of night was past, we were seated, talking 
religious matters when w’e saw' cloud in the sky A little after, rain started 

falling in drops At that time we heard the crj' of [hartbol, 

haubol) Bawa Loke Dasji said, *Niku, get out and see* He was consider- 
ablv 111 } senior, and used to call me Niku I got out and saw’ a lot of 
people I saw’ the light from lanterns which were among those people 
ilabaji asked, ‘What do jou see’’ I said ‘A great many men’ He said, 
‘A great many men?’ ‘What could }ou do? Come m’ I got in The wind 

was blowing hard and the sky overcast ^1) We sat down to take 

the name of God It got late ( ) w'hen Babaji told me 
•‘There was a great cry of haubol outside but we don’t hear am thing now’ 

One sadhu should get out and see (’rt'8 <51^ C'Pl) I went out and saw 

that there was no wind (^’Tl (?rf^ )> but rain was falling ( CT 

I heard a sound in the saso ii I waited I heard a sound again I waited 
I heard a sound again Then I told the Babaji, ‘there is some sound’ He 

said, ‘What sound?’ I said ‘I do not know Please come out’ Bawa 

Loke Dasji came out and said ‘Where is the noise?’ ‘That side, east- 
wards’, I said (witness also moves his hand towards the east) Baban said . 

(Get the lantern quick >) I took the lantern out and the 

Babaji Loke Das said ‘Come w itli me’ ( Scj ) We tw o w ent to the 

sasan Loke Nath asked me to bring the lantern I shewed it oier a manja 
upon which was a man Babaji said ‘Hold the lantern thus’ (shows holding 
the lantern over the vianja ) I held it thus (shows) Babaji said, ‘I am 

opening it’ { ^ ) Babaji took off the cloth from the side of 

the head — lie pushed the cloth towards the foot after unfastening the cloth 
Underneath that was another cloth tied round the man by a rope like a 

(curtain rope) The upper cloth was fastened to the legs of 
the Jiiaitja Babaji pushed back the upper cover, and he opened also the 
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cover underneath Then Babaji put his hand over the man’s mouth (shous 
putting hand over mouth and nose) Then Babaji said ‘Niku, this man is 

living ’ He said ‘oimi M (Call m another sadhu) He, Toke Nath, 
stayed on and I went to call the other sadhu I said to the sadhus ‘Babap 
wants you’ So the tu’O other sadhus came with us Baiva Loke Nathji said 

(75t 1%^ ^ ^*1^ c^rtvst^ c^t 

(This man is alive, where will you take him to ? we have got little space for 
ourselves to live in, all right, take him with us) We left the clothes that 

had covered the body there, and Babaji said C?! C?t^ C?! 5®! 

(Ram is falling, take him quick) When we cairied the body, “the man’’ 
was shaking like this (shows) with cold and at* times uttering a sound like 

(faint groan) We took him downhill to where we were living Babaji 
Loke Das said ‘He is shaking with cold Take off his clothes’ He had 
gunji (banian) and other things and these were wet Babaji said ‘Put a dry 
cloth round him’ I did so Babaji said, ‘Put a (blanket) round him ’ 
Then Babaji Loke Das said, ‘Take him to the gliar below’, meaning a ghai 
further downhill which was there Babaji Loke Das said 'It is raining 
hard His cloth will get wet again Take a second blanket’ Then we four 
sadhus took the man — three of us held him as we proceeded — and Pritani Das 
uho was feeble-bodied carried the lantern and the clitmta (tongs) ahead 
We took him to the ghar hut it was locked up Bawa Loke Das said ‘It is 
raining You can’t get the kundt (key) here Open it by the chtmta By the 
chimta the chain was wrenched open, though the padlock was untouched 
We got into the room We had the lantern and found a manja inside 
Babaji Loke Das said, ‘Put the man on the manja We would be on the 
floor’ We put the man on the manja Babaji Loke Das said ‘Go two of 
j'ou and get the fuel and things from there and let two remain here’ These 
were brought We stayed on the floor, lighting a dhum on the floor We 
four people did not sleep dunng the night ’’ 


CLEAR INDICATIONS OF FALSE EVIDENCE 

The learned trial judge accepted this man’s evidence as truthful evidence 
on the ground that he was not broken down in cross-examination and that 
his story was a consistent one In my opinion, the evidence given by the 
witness bears every indication of being false endence In the first place, 
tliere is no reason whatever to believe that any such cave as w’as described 
b> the witness existed near the cremation ground at that time It is certain 
that if it existed, it has since disappeared leaving no trace J E Morgenstern, 
who lived at the “Rosary” and whose father at that time cultivated the Market 
Garden situated partly below the cremation ground and partly aboie the 
cremation ground, has deposed that so far as he knows there was no such 
cave at the place indicated Morgenstern was only a boy of 10 at the time, 
it IS true, but as a boy he was likely to wander all over tliat area and may 
be presumed to be w'ell acquainted with it It is also scarcely likely that the 
cave disappeared as soon as rescue had been effected It seems to me that 
the evidence of Morgenstern furnishes proof that the cave itself did not 
exist But we have another indication in the evidence of Gopal Das himself 
In his cross-examination Gopal Das giv*es the followung evidence “I saw the 
two sasans on the same dav' when I was looking about for a shelter On 
the sasan itself there was no hut or shelter or shed at either sasan I saw 
these further down Q You saw* any chappar or any shed or gliar on the 
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new sasaiil A No Q Any such cbappai, etc, on the new sasav so far 
as it IS flat? A None If there were any and these suitable, ue uould have 
stayed there I saw ghars further down towards the west Q How far off? 
A May be 200 or 400 yds ” 

As it IS admitted that there was a shed at the new cremation ground, 
It IS clear that the sann}asis, if they had been there, would have stayed at 
the new' cremation ground and not in this cave Lest it be supposed that 
they had not gone down so far as the new cremation ground, and, therefore, 
were ignorant of the existence of the shed there, it should be noted, first, 
that the new cremation ground is visible from the old, secondly, that 
according to this man’s evidence, at the time of the lescue they were 
acquainted with the hut at the blanket factory and knew the road to that 
hut lhat road or rather track passed by the side of the new cremation 
ground Therefore, if the sannyasis knew' the way to the blanket factory, 
they must have known of the shed at the new’ cremation ground In re- 
examination an extraordinary question was put to this witness, and a still 
more extraordinary answer given by him "Qnesiton You said there were 
no ghar and chappar there What do you mean by these — pttcca or kntcha ?” 
(Objected to Allowed) Answer "Kntcha ghars I thought, he meant” It 
IS obvious from his previous statement tliat there was no question as to 
whether the buildings were kutcha or pucca, and it seems to me clear that 
the witness had been coached to give this answer, and that the question was 
deliberately put in a leading form to get this answer 

Returning to the story of this witness, 1 find it difficult to 
believe that a person who had passed to arsenic poisoning would 
be able to moan with such vigour when ram fell upon him that 
his voice would be heard above the storm by a group of sadhuS 
in the cave in spite of the fact that he was w-rapped in a cloth from 
head to foot In this connection, the evidence given by the medical experts 
examined on behalf of the plaintiff should be borne in mind Both Dr 
MacGilchrist and Dr Bradley were asked whether if the case put forward 
by the plamtifi were true, and ram had fallen upon him at the cremation 
ground, his recovery would be expedited Their evidence m answer to thes6 
questions deserves consideration Dr MacGilchrist deposed as follows. 
Questwn “Suppose the patient had a collapse on account of arsenic poisoning 
and his body has been removed to the cremation ground and all this in 
Darjeeling, fully covered up from head to foot, could open air and a touch of 
ram bring him back to consciousness ?” Answer “If tlie dose was not fatal, 
time alone would do so It is only a matter of time” Question “Would 
open air and ram accelerate it?” Answet “It might accelerate evidence that 
he w'as alive to any one present, because the prescription contains a very 
large dose of strychnine which exaggerates reflex actions of the spmal cord, 
so that touching anybody with finger, or with a stick, or even a blast of 
wind might cause general convulsions, although the patient was stil’ uncon- 
scious Strychnine causes Opisthotonus— i c , the body becomes ngidly 
arched— if he lies on Ins back, the body might rest on the head and heels and 
tlie back in an arch” 


1 j Bradley deposed Question “Supposing the patient at Darjeeling had 
had a collapse on account of arsenical poisoning and his bodi taken there- 
cremation ground, would open air or the touch of* ram have the 
effect of revn mg him v- Answer “Not of itself Time, if it was not a fatal 
dose, would rei.ve him” Question “Would open air and ram accelerate 
e%udence of his being alive?” Answer “lliat is a different question Thim 
34 
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krychnme comes in I am assuming you have in mind that prescription" 
Question “What would be the effect of that ’’• Answer “A sudden dash 
of cold water would probably throw the body into convulsion 


It IS clear from the evidence of these doctors that they did not believe 
that the' shower of rain could have produced the effect described by Gopal Das, 
unless of course the patient was suffermg not merely from arsenic poisoning 
but from strychnme poisoning * 


STRANGE CONDUCT OF SUPPOSED RESCUERS 

A curious feature of the story of Gopal Das is his utter inability to explain 
why they took away the body from the cremation ground and made no attempt 
to restore the man to his relatives His evidence on this point reads as 
follows "It occurred to ns that the party who had brought him might come 
back, and for fear of that, we removed the man as quickly as possible— we 
have put our hand to the thing, and what would they say if they found us ? 

' -Question "Did it occur to you that these people had come to cremate him 
and would be glad if they saw ‘the man’ alive?" Answer “No We were 
glad we bad got him It did not occur to us that the other party would be 
glad " Question “It did not occur to you that these people might be 
friends and relatives and might be glad to find him alive and might also be 
pleased with you?" Answer "If they were like that, they would have 
nursed him better at home and not left him at the sosan" Question "Finding 
him alive you thought that they had come to cremate a living man?" 
Answer "We did not know whether they had brought him knowing he 
was dead or knowing he was alive We did not know " Question "It 
occurred to j'ou that there might be dusmam (enmity or wickedness) in their 
conduct?" Answei “Such a thought did not occur to us at the time” 
Question "Why were you afraid of their coming back ?" Answer "We did 
not know with what object they had brought him, and they might come and 
say ‘Why have jou brought him? Why have you touched him?’ and they 
might take us to task ’’ Question "You thought they would be angry if 
they found him alive?” Answer "We did not think if they would be angry 
or glad We were glad to have him and wanted to remove him ” 
Question "You thought they might beat you ?’’ Answer “They might put 
us to trouble, but we did not think what exactly they would do We only 
thought their coming would mean no good to us There was no time for ns 
four to take counsel then — at that moment all ue thought of doing was to 
remove liim as quickly as possible, there would be time for thought afteru'ards 
We did not think that the other party might snatch the man from us — ^no 
time to think all that Our object was to hide him and not to tell any body 
about him— we have got a dead man living, it was a satbastu (a blessed thing) 
and had to be cherished tenderly” 

A more unconvincing explanation of their conduct is difficult to imagine 
But having behaved in this extraordinary manner, the witness proceeded to 
say that thej had no interest in finding out the identity of the man they had 
saved The} made no enquiries in the Bazar as to who was taken to the 
sasan Thej' did not feel any interest in the matter at all This too seems 

to me highly improbable It seems to me, therefore, that the story as given 

by this vvutness is unconvincing, and it is essentially different from the 
meagre outline given by the plaintiff in his memorial, though, if his case 

IS true, he might have been aware of all the details by the time he 

submitted his memonal 
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SUSPICIOUS MANNER OF COMING TO DEPOSE 

But the most extraordinary part about this evidence is the manner in 
which this witness Gopal Das came to depose Gopal Das admitted that he uas 
known throughout Bengal and particularly in the district of Dacca for many 
years as Gopal Das He stated that the plaintiff knew him by both names 
Darsan Das and Gopal Das He stated that his guru gave him the name of 
Darsan Das, but within a few months of receiving the name he had persuaded 
the guru to allow him to be called Gopal Das This story is in itself 
unconvincing But no explanation is forthcoming why the name Gopal Das 
was not gi\en out by the plaintiff Gopal Das w’as a well known figure m 
Dacca He had been visiting Dacca for years He had even stayed in the 
house of Jyotirmoyee Devi at Jaidebpur within a year or two of the plaintiff’s 
appearance in 1921, and yet the plaintiff does not seem to have heard of him 
all these years The plaintiff did not mention his name as Gopal Das, and 
this man did not tell anybody that he knew the history of the plaintiff 
During the years that this witness was w’andermg about Eastern Bengal and 
more particularly in the district of Dacca, the plaintiff’s history w'as the 
subject of conversation in almost every house The witness himself must 
have heard of it and must have known of this happening, yet he says he 
made no attempt to see the plaintiff He was asked by Billoo, nephew of 
Jyotirmoyee Devi, a lot of questions about Ramendra Narayan Roy Billoo 
asked the witness if he knew anything about the plaintiff, and the w'ltness 
denied any such knowledge The only explanation he could give for^ this 
was that his own guru had warned him that he was not to go near the man, 
as he might get into trouble like Dharam Das, if he did, and further, tliat 
"My guru had forbidden me to tell anything about him He forbade me to 
disclose anything until he deposed and other people deposed, and he was 
established to be the Raja ’’ In view of this statement it is curious that 
he should depose that on his return to ‘Dacca in January or February, 1934, 
certain Babus approached him and told him to go and see him (the plaint'ff), 
and that there was no fear then, as there were lots of pleaders, and witnesses 
111 large numbers had been examined and that the evidence of the plaintiff 
was also over The explanation given by this witness of his silence between 
1921 and 1933 is unconimcing His denial of all knowledge of the plaintiff 
when questioned by Billoo and his suspicious change of name are all cir- 
cumstances to be view'ed with the gravest suspicion It i® a curious 
circumstance also that even as the plaintiff himself was unable to mention 
the name of any place in Bengal through which they passed after leaving 
Daneeling until they reached Benares some eight months later, so this 
witness too w'as unable to mention any place in Bengal through which they 
passed on the way to Benares Another curious circumstance is that this 
witness deposed that as soon as the plaintiff came to his senses after his 
rescue, they found his speech impeded In other words, this witness attempted 
to support the now abandoned theory that the plaintiff’s tongue was affected 
by some corrosive poison To my mind, the evidence of this witness is 
unconvincing in the extreme 


CORROBORATING 'WITNESSES UNCONVINCING EVIDENCE 

To support this witness three other persons were examined on behalf 
of tlie plaintiff Thej were Bejoj Krishna Gupta, Snsh Chandra Gupta Sarma 
and Girija Bhusan Roy The manner in which they were discoiered is 
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interesting Ginja Bhusan Roy seems to have been the first of the three to 
have been discovered by the plaintiff’s party He deposed on the Utli January, 
1934 His explanation as to the way in which his evidence was obtained is 
as follows "During Christmas holidays I understood I would have to depose 
I had told Babu Surendra Nath Mukherjee, pleader, about the incident I 
mentioned about a montli before in the course of conversation I had gone 
to his house after the offices opened after the Pujas I had gone to his son 
to see if he who is in charge of a godown of Messrs Martin & Co could 
buy any of my wood I went to him in Karlik, towards the first part of 
Kartik Surendra Mukherjee aforesaid is pleader at Alipore I don’t know 
if his son is called Dwigen Muklierjee I told Surendra Babu as he and a 
retired Sub-Judge were talking about Bhowal Kumar then To Court — ^The 
Sub-Judge’s name I don’t know, but he said he lived in Hansh Mukherjee 
Road and his house was at a place near Pandua, Hooghly ’’ 

Of the other witnesses Bejoy Knshna Gupta stated “I do not know 
anybody on the side of the plaintiff I never knew of them I have not 
got any summons One Monmohan Babu came to me in company of Ginja, 
Babu from Calcutta They came to me on Thursday last ’’ vSrish Chandra 
Gupta Sarraa deposed "A man residing at Bhowanipur whose name I don’t 
know asked me on Friday last to come and depose what I knew He said 
nothing else I said nothing else He bought a ticket to Dacca for me, but 
paid no other expenses He met me at 4 PM and I started the same day 
at 11 PM Nobody in plaintiff's side had met me before Bejoy Babu and 
Girija Babu travelled together with me I knew Bejoy Babu from before 
I saw him at Darjeehng " 


LOCATION OF BLANKET FACTORY 

I *■ 

The circumstances, therefore, under which these witneses were obtained 
are highly suspicious When they attempted to locate the blanket factory, 
their evidence was, most unconvincing Srish Chandra Gupta Sarma located 
the blanket factory as follows "Our karkhana was to the south of Kagjhora 
It IS 15 or 20 minutes walk from Kag3hora— one goes downhill, and after 
crossing the jhora uphill It is difficult to express the distance in miles 
' f 1 . 20 minutes too From Kagjhora to the karkhana there is a 

^ municipal road It is called 
ftarfeftana is m the Sedrabong Road ’’ He also states 
had tAp was known as karkhana (factory) Municipal tax 

Sista B?bu? imp » M “if "'Z ^ The gharZas in 

Sith f ^ description is consistent The area to the 

south of Kagjhora is called Sedrabong There was a road running through 
this area which was probably a kutcha road rmining tnrougn 

area^ S^nSf evidence to show that the 

This mav be so bur loosely described as Sedrabong 

area is described a<5 cipj u is no evidence whatever to show that this 

iad t s ? mere Ml i t described as a 

f i 1 f bill-track, and nobody seeing it could doubt it for a 
minute that it was not a municipal road If iht , 

taxes had to be paid for it, we might expit th^blw^f/ Z ’ 
in the municipal map and the blanket StnrJf ? 
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municipal records were produced to show its existence If this witness’ 
evidence is to be believed, the blanket factory must liave been situated to 
the south of Kagjhora far distant from the point at which it is now located 

The nest witness Ginja Bhusan Roy attempted to correct tlie mistakes 
made by the earlier witness, and to do so he gave the following e\traordinaiy 
evidence m exaraination-m-chief — "From Judge Barar to the karkhana we 
would go by tw'o wajs —One by going down from near Burdwan Raja’s 
house One descends from the Cart Road leaving Burd.van Raj house on one’s 
left Then one goes zigzag down lull along a \ery bad hill path and gels 
into another path, more zigzag, which goes up to the Power House On that 
path first comes our karkham, then Leather godown and Powder House, 
but these tw'O I had not gone dow’n and seen, but 1 had heard of them 
The road aforesaid w'hicli descends from the Cart Road is called chorabala 
One going along the chorabata had to cross a jhora It is called Kagjhora 
probably which has branches The Victoria Falls fall into the Kagjhora 
The jhora we had to cross was a small jhora The way to the Kaikham was 
now down, now up, and the karkhaMa relating to the Cart Road is down hill 
At the point w'here one gets into the zigzag road from chorabata were the 
houses of Gms '^Ghosh, Hemendra Babu and 2 or 3 other Bhadralognes and 
another, my mama’s whieh we sold (Shewm — map K S A 1) I see the 
plan The path / to / is the zigzag path I mentioned— the one to which we 
got from the chorabata The road was then ktttcha and in a bad condition 
The road appearing m the plan (?) in the east did not exist then It was 
made in 1912 or 1913 as far as I remember The house of Maharaja Burdw'an 
IS to the S W direction of the 'new* cremation ground’ in the map The 
grounds of the Maharaja’s house began from the Cart Road— (indicates that 
the house is S W of new cremation ground, beyond the area in the plan) 
The houses of Gins Babu and others w'hich I mentioned w'ere somewhere here 
(the part marked M) The karkhana was somewhere here (puts his finger 
on part marked N) 

"Another w'ay to our karkhana was this — Going down the side of the 
Railway station one goes along the road by the school and sanitarium and 
by the place where washermen w'ash clothes The place where the washer- 
men washed is marked ‘Laundry’ in the plan To the w’est to our Ivorkhana 
were terraced fields for growing maize, potatoes and vegetables We too had 
fields then cultivated by Ghaman Singh To the east of our karkhana were 
as far as my idea goes the quarter of a Saheb, the sasan, a few- terraced 
shelf-like fields, and there might have been a hut or two for w-atchmen 
watching the fields or poor men I usually went by tlie road by the house 
of the Maharaja of Burdwan ’’ 

The learned counsel for the plaintifi argued that the evidence of Snsh 
Chandra Gupta Sanna was in error in one respect onlj, that is, when the 
witness stated that the karkhana was to the south of Kagjhora, he meant, 
in fact, that it was the north of the jhora, and the learned counsel pointed 
out that the evidence of Ginja Bhusan was confirmation of this tlieoiy We 
have had the advantage of vnsiting this site The route described bj Ginja 
Bhusan Roy is a route w'hicli no man in Ins senses would lake, if he wished 
to go direct from tlie Judge’s Bazar to the place at which the blanket factory 
IS now’ sought to be located The area wutli which we are concerned is 
roughly tnangular in shape To the east is the Cart Road From a point 
near the Cart Road to the north-east there runs a deep jliora known as 
BrjTigwjTi Jhora, from a point to the south-east runs another deep big jliora 
known as Kagjhora These two jhoras meet far below the cremation ground. 
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The Cart Road, the Bryngwyn Jhora and Kagjhora form a triangle Inside 
this triangle are located the old cremation ground, the new cremation ground 
and the place at which it is now sought to locate the blanket factory 

The house of Maharaja of Burdwan is to the south of Kagjhora If the 
route described by Ginja Bhusan Roy were followed, then in going from 
a point situated half way along the base of the triangle to a point within 
the triangle, the witnesses first travelled along the base of the triangle to a 
point far outside the triangle, and then made their way back across one of the 
sides thus this way, at least twice as long as the diiect route from the 
Judge’s Bazar to the place where the factory is now located and infinitely 
more difficult I cannot believe that any man in his senses would go by this 
route I am satisfied that the evidence on this point given by Ginja Bhusan 
Road IS false evidence given with intent to reconcile the evidence ,of Srish 
Chandra Gupta Sarma with the evidence of the sannyasi Gopal Das Ginja 
Bhusan Roy contradicted Srish Chandra Gupta Sarma on the question whether 
the Site was within the muniapal boundanes Srish Chandra Gupta Sarma 
said that municipal tax was paid for the karkham Girija Bhusan says 
firmly that it was outside the municipal land and that it was situated within 
the lands of the Maharaja of Burdwan One officer of the Burdwan Raj Estate 
was cited as a witness by the defendants, and he deposed after reference to 
the papers of the Burdwan Raj that the Maharaja of Burdw'an had no land 
at that time or since in the locality in which it is now sought to locate the 
blanket factory We have been asked to disbelieve this witness, but no attempt 
has been made to prove affirmatively that the Maharaja of Burdwan had in 
fact any land, and I see no reason for supposing the evidence on the subject 
IS unreliable I am satisfied that these people had no knowledge of any 
blanket factory at the place at which it is now' sought to locate it, and I 
have very grave doubt whether any blanket factory ever existed there I 
regard the evidence of these three witnesses offered in corroboration of the 
evidence of the sannyasi Gopal Das as clearly false evidence It has been 
argued that Gopal Das has not broken down in cross-examination and that he 
has given a consistent story and that, therefore, there is no reason to dis- 
believe him To give a consistent story is not difficult, particularly when 
there is no other w^t^ess with whose version there must be agreement A 
breakdown over the topography of the cremation ground could be avoided by 
taking the witness to Darjeehng before putting him into the witness box, and 
it is obvious that the learned trial judge suspected that this precaution had 
been taken 


REASONS FOR REJECTING DARSAN DAS’ EVIDENCE ‘ 

The reasons for rejecting the evidence of this witness, apart from the 
apparent absurdity of the story he tells, are these — 

(а) The circumstances in which he was put forward suggest that he was 

not one of the men named by plaintiff as Ihe^ rescuers 

(б) When he was in Jaidebpur a year or two after the plaintiff’s arrival,. 

he heard the story of the plaintiff from relatnes of Ramendra 
Narayan Roy and was asked whether he had any personal know- 
ledge of the matter He then said frankly that he knew nothing 
about it The explanation offered for this conduct is singularlv 
unconvincing * 

(c) He asserted that he and his companions sheltered in* a cave which 
was m fact non-existent 
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(d) He admitted in effect that if the ca\e had Lcen there, they would 
not ha\e sheltered in it 

(c) The violent storm which is supposed to ha\e druen away the 
funeral part}' did not occur 

{/) The expert evidence is that if it had occurred, it would not have 
relived tlie 'corpse*. 

f^’) The alleged conduct of the rescuers in fleeing with the rescued man 
was so unreasonable and unnatural, that the witness could not 
understand it himself 

(h) They took the body to a blanket factory w-hich certainh did not 
exist at the place where the rescuer sought to locate it 


STORY OF RESCUF A FAWE ONE 

On a consideration of the evidence offered m support of the rescue of 
the plaintiff I am satisfied that the story given is a false stoiy and that no 
rescue was effected in the manner described bj these witnesses It is 
interesting to note that the leanied trial judge was not realK impressed with 
tins eiidence, for he says with reference to Gopal Das’ evidence that "his 
account reads like a fairy tale, and if the plaintiff needed it to c'tabhsh his 
identity, he would fail, for it can no more be found on this testimony than 
it can be found upon his testimony that he is the Kumar ** 


THE MORNING CREMATION 

The next question for our consideration is the evidence i ith regard to 
the morning cremation In this connection it should be remembered that it 
is an admitted fact that a body was taken out from "Step Aside" on the 
morning of May the 9tli and that bodi was burnt to ashes The plaintiff 
alleged that the bodj was brought out from a lower room, that it was kept 
coiered from head to foot so that nobody could see it, that it was taken 
to the cremation ground with a lot of unnecessarj display, and that at the 
cremation ground it was burnt without any of the ordinarj Hindu rites being 
obseri'ed It was alleged that the bodv was not washed, that no luukhagni 
was performed, that no ghee was smeared, that the body was still covered 
with the original sheet and that the body was burnt without am imntras 
being recited abd without any of the ntes which ordinanh attend a Hindu 
funeral 

On the other hand, the defendants alleged tliat the bodj was the body 
of Ramendra Narajan Roj, that it was brought down from an upper room 
in "Step Aside", that at the time when it was brought out of the house it 
was placed on a khat, that the body was exposed so that everjbodj might 
see it, that it was then earned in procession to the cremation ground where 
the ordinary ntes were performed, tliat the body was washed ana smeared 
with ghee, that mantras were recited and tliat mukhagn: was performed with 
due ceremony. 

To establish his version, the plaintiff examined 12 witnesses 
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DR. PE AN KRISHNA ACHARYYA’S EVIDENCE FOR PLAINTIFF 

Df these one namely. Dr Pran Enshna Acharyya, is not a witness to 
te H. «rely a wtaesa to the faet that he , tatted Jtep 

Aside” on the morning of May the 9th, in order to see the body O t e 
remaining 11 isitnesses. four are supposed to have accompanied the body 
to the cremation ground and to have been present during the cremation The 
remaming witnesses deposed that they saw the body pass in procession The 
evidence of these seven witnesses is of no great importance ana need not 
be considered m detail But the evidence of Dr Pran Krishna Acharyya and 
the evidence of the four witnesses who accompanied the body to the cremation 
ground requires careful consideration Dr Pran Krishna Acharyya deposed 
on commission on 27th December, 1930 His evidence is as follows ‘ 1 have 
no personal knowledge whether he is alive or dead I did not get any 
authonsed call for his treatment But a nurse called me in At that time 
he was either dead or dying The said nurse called me over there, saying, 
“Please come once and see” But I cannot say anything positively now as to 
what she said regarding the fact as to whether he was dead or was dying 
Then I went to the bouse (known as) “Step Aside” I was m the said house 
(known as) “Step Aside” that the Kumar used to stay I was staying at 
the premises No 3 Mall Villa There is no direct route, but if one goes 
straight, it would be about 109 yards It takes about 5 minutes to go there 
from my house It was about 6 o’clock in the morning, when I went to the 
"Step Aside” It was most probably in the month of May I well remember 
that It was in the month of May that the madent took place 


“2 —Did yon see him’ 

A — ^It IS very difficult to say I saw there a dead body in covered 
state I shall not be able to say whose dead body it w'as I tned 
to do, what it was the duty of a doctor to do, that is, to ascertain 
whether the same was a dead body or not I» tried to examine . 
the heart with stethoscope, and on my going near the dead body 
to examine the heart after removing the cover from it, the people 
who were there said, ‘This is the dead body of a Hindu and you 
are a Brahmo, so please do not touch this deatl body’ I do not 
know the people who asked me not to examine, nor did I take 
any information about them I do not know the brother-in-law 
(wife’s brother) of the second Kumar The dead body was com- 
pletely covered I distmctly remember that I could not see any 
portion of the body I cannot say whether it could be seen or 
not, if observed mmutely But so far as I remember the dead 
body was covered The dead body was on a bedstead This is 
my impression 

Q —Save and except seeing it covered with a clothing, do you remember 
to have noticed any other thing? 

A — ^I do not remember whether I noticed any other thing or not 
Even after seeing the said dead body I remained at Darjeeling 
for some dais To my personal knowledge, I know nothing as 
to whether the said dead body was cremated or not So far as I 
remember, I did not hear, anything as to whether the dead 
body was cremated or not, while I remained at Darjeeling Nobody 
asked for a death certificate from me ” 
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ANSWERS TO I/INDSAY 

It happens that this gentleman had given answers to a questionnaire ssliich 
had been sent to him by J H Lindsay in the year 1921 On the 13th August, 
1921, J H Lindsaj wote to Dr Pran Knslina Acliar3'ya as follo\\s "Dear 
Sir, A sannyasi has appeared here w'ho sajs he is the second Kumar of 
Bhowal, who died at Darjeeling on the 8th May, 1909 The statements of 
all persons who nere at Darjeeling at that time are being recorded I under- 
stand j'ou were there at that time Will yon kindljr record ansuers to the 
undermentioned questions and send the statements to me at an early date? 
Yours sincerely, J H Lindsay, Collector, Dacca", and that letter included 
a questionnaire On the 24th August, 1921, Dr Pran Krishna Acharyja sent 
an answering letter, and in that letter answered the questions semtim 

"'Q 1 —Were yon present in Darjeeling in May, 1909 ? 

A. L— Yes 

Q 2— If so, do you remember the death of the second Kumar of 
Bhowal— Kumar Ramendra Naraj'an Roy? 

A 2— Yes 

<2 3 — ^Were you present at the death or with the funeral procession 
or at the cremation of the said Kumar? 

A 3— I was present at "Step Aside”, the house of the Kuraai , a few? 
minutes after death I was not with the funeral procession nor 
at the cremation 

Q. 4 — ^Did you know the Kumar before? If not, did jou see the body 
after death? Please give a description of the bodj as far as 
possible 

A 4 — No Yes I have altogether forgotten Ins features 

5 5 — Can you say when the funeral procession started from tlie 
house of the Kumar? "Wlien did the cremation end? Which 
cremation ground was used and the route followed by tlie pro- 
cession ? 

A 5— No No No 

Q. 6 — ^Was tliere any ram or storm during the procession or the 
cremation ? 

A 6— Cannot say 

Q 7— If the cremation w'as in the morning, can jou remember if there 
was any ram or storm on the previous night? 

A 7— No 

Q 8— Can yon remember the name, with address, if possible, of any 
person who, to jour knowledge, was present either at the death 
or wuth the funeral procession or at the cremation’ 

A 8 — cannot say who was present at death I saw sons of Mr M N 
Banerjee, Goiemmeut Pleader, making arrangements for crema- 
tion 
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Q 9 — Can you remember any of the facts connected with the illness, 
death and cremation of the second Kumar? 

A 9 —Though I was the first medical man who arrived immediately after 
death, the relatives did not want to know from me if life 'was really 
extinct I remember this as it appeared to me a little strange ” 

For convenience I have amalgamated the questionnaire and the answers, 
placing each answer beneath the appropriate question In view of his evidence 
in court, the previous statement of this witness is of the greatest importance 
It cannot be suggested that Dr Acharyya was misled by the form of the 
questions put to him, nor that he was induced by the manner iii winch he 
was questioned to give incorrect answers His answers were given in a letter 
written by himself in the quiet of his own study, presumably after careful 
consideration of the several questions Dr Pran Krishna Acharyya was a 
gentleman of undoubted probity No body has suggested for one moment 
, that he was capable of giving false evidence There can be no doubt whatever 
that he answered the questions as truthfully as he could, and also that his 
evidence in court was honestly given and was believed by him to be true 


GDARINO CONTRADICTIONS IN RVIDHNCB 

Question 4 and its answers are very interesting Therein he clearly stated 
that he saw the body after death, but had forgotten tiie features It is 
impossible to reconcile that statement with his evidence in court (referred 
to above) where he says, “I saw there a dead body in covered state I dis- 
tinctly remember that I could not see any portion of the body’* 

The answer to the eighth question is also interesting It is clear that 
in 1921 his recollection was that he saw arrangements being made for the 
cremation, and that he saw persons making those arrangements whom he 
either knew or was subsequently informed to be the sons of Mr M N 
Banerjee, Government Pleader When he was cross-examined with regard 
to this statement, the following questions and answers were given 

2 ^^*it to refresh your memory Do you remember that the sona 

j making arrangements for cremation of the 

dead body? 

A —At the first point I did not know the sons of Mr Banerjee At 
the second point I did not notice any cremation arrangements ” 

thfleSS “y reply No 8 to 

that ^ ^ ^ M N Banerjee at 

so I “0 no/ th,ut Jw" then nor did I see them-I tliink this to be 

answer of mine Ihere is m the question ‘to your knowledge’ I came to 
hear later on that they were theie I wrote ‘saw’ for that reL/n ” It Sms 

in rnz/fSm recollection of the facts 

contradictions of the most S descr SorTo’ih'""" T T" 
witnesses are referring to an event of the dSLt L 
contradictions are still consistent wk abSutf &tf 
. witness J recollection, changes so completely as that of tlL w^ness Tt ,s 
impossible to attach much value to that recollection ' 


> 
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The learned counsel for the plaintiff has relied upon the evidence of 
Dr Pran Krishna Acharyya for two purposes, mz , firstly, to establish that 
the body which was taken out on May the 9th was kept in a loom downstairs at 
“Step Aside”, thus contradicting the defence witnesses on the point, and 
secondly, it is suggested that Dr Pran Krishna Acharyya was called in as 
a doctor not to help in the cremation, but with the object of securing from 
him a death certificate, if he was prepared to give one without examination, 
and with the object of obtaining his evidence to show that actually a dead 
body was taken out from “Step Aside” on that morning Dr Pran Krishna 
has no clear recollection of what message was given to him All that he 
remembers was that he was called m by a nurse to see a person who was 
either dying or dead, and that when he approached the dead body he was 
not allowed to touch it because he was a Brahmo, he was so annoyed at 
this treatment, that he left the house, and he remembers nothmg more His 
evidence does not indicate what was the message given ^ to him It is 
perfectly clear that he could not remember whether he was told that 
Ramendra Narayan Roy was alive or dead , He was not told whether the 
patient had died recently or died some time ago At one time we were 
under the impression that the plaintiff's case was that the person calling in 
Dr Pran Krishna Acharyya was the town nurse Jagat Mohmi Jagat Mohini 
who was examined as a defence witness denied having gone to call Dr 
Pran linshna Acharyya that .morning Ultimatelv, the learned counsel for 
plaintiff stated clearly that it was not his case that Jagat Mohini had gone to 
call Dr Pran Krishna Acharyya, but it was the other nurse who was then 
in attendance and, who had been called in the previous day to attend 
Ramendra Narayan Roy Jagat Mohtm was a Bengalee Hindu lady The 
other nurse ^as a hill woman She was not a Bengalee, and whether she 
was a Hmdu is by no means clear It is impossible, therefore,, to draw 
any conclusion from the statement made by Jagat Mohini when she called 
such witnesses as Basanta Kumar Mukherjee and Khetra Nath Mukherjee, 
as to the message which was given by the other nurse to Dr Pran Krishna 
Acharyya We have no knowledge at all of the message, and we are not 
justified in speculating as to its nature 


probability of his finding body downstairs 

It has been contended that Dr Pran Knshna Acharyya found the body in a 
room downstairs Dr Pran Knshna does not -say so Dr Pran Krishna does 
not say where he found the body The only justification for thinking he found 
the body in a room downstairs is that he says that he went to “Step Aside” 
somewhere about 6 in the morning According to the defence case the body was 
then inside the house It is also the defence case that until the body was 
brought downstairs Bibhabati remained m the room and clasped the body of her 
dead husband As Bibhabati did not see Dr Pran Ejrishna and as Dr Pran 
Krishna did not see Bibhabati, it is argued that the body could not have been 
upstairs as alleged, and if it was downstairs, it must have been in a room on the 
ground' floor I am not convinced by this argument As I have pointed 
out. Dr Pran Krishna has no clear recollection of anything concerning this 
visit except that ihe . went there, .that he was annoyed at not being allowed 
to touch the body being a Brahmo, and that he left In the circumstances 
I see no reason to assume that he found the body in a downstairs room If, ■'in 
fact, he found the body downstairs, if in fact he found that funeral arrange- 
ments were being made, it would seem that the body must have been not 
inside the house but in the compound In my opinion, Dr Pran Krishna’s 
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evidence does not justify the conclusion that the body was in a downstairs 
loom 


PURPOSE OF HIS VISIT 

It has been further contended that Dr Plan Krishna being a Brahmo 
could not have been called to assist at the cremation, and he must have 
been called in in his capacitj’ as a medical man It appears that a number 
of people -were sent out to get assistance in carrying the body to the crema- 
tion ground There is nothing to show that the nurse who, m fact, went to 
call Dr Pran Krishna, knev who he was I can see no reason for supposing, 
in the absence of all knowledge as to what message the nurse gave to Dr 
Pran Krishna, that Dr Pran Knshna was called in for any other purpose 
than to assist in the cremation I see no reason to assume that the person 
who called him knew that he was a Brahmo, and from the attendant curcum- 
stances I am unable to believe that he was called in in order to give a 
certificate without seeing the body The suggestion seems to me fantastic 
in the estreme, and I believe that in all probability through mistake he was 
called merely to assist in carrying the body to the cremation ground 


PDAIN'TIFF’S WITNESSES OF MORNING CREMATION 

The four witnesses who deposed to having accompanied the body to 
the cremation ground on May the 9th are Ram Sing Snbha, Khetra Nath 
Mukherjee, Basanta Kumar Mukherjee and Nalmi Kanta Chakravarty These 
witnesses have deposed m court, and they have supported the plaintiff’s case 
to the efiect that the body was taken covered up, that no body had an 
opportunity of seeing the body from the time it was brought out of the house 
at "Step Aside” to the time it was burnt, that no rehgious ntes were per- 
formed, that no mantras uere recited, and that the body was still covered 
when being burnt with the result that no opportumty was given to the 
funeral party to see whose body it was 


RECORDING OF PREVIOUS STATEMENTS AT DARJEELING 

Three of these persons made statements before a magistrate in the year 
1921 The learned tnal judge has conceded that the statement of Nalim 
Kanta Chakravarty m 1921 uas essentially different from his evidence in 
court, and has come to the conclusion that Nahni Kauta’s evidence cannot 
be accepted But he has come to the conclusion that if the truth were known 
as to the manner m which the previous statement was obtained, m all 
probability the apparent discrepancies might be reconciled 

With regard to the previous statements of Khetra Nath Mukherjee and 
Basanta Kumar Mukherjee, the learned tnal judge has said that He finds 
no matenal difference between the statements in 1921 and the statements 
given in this court I am unable to understand this finding of the learned 
tnal judge It seems to me that the statements of these two witnesses 
difier from their previous statements in very material particulars, as I shall 
show presently But before doing so, it is desirable to see how these previous 
statements were taken and to deal with the cnticisms-generally made legard- 
ing the taking of the previous statements 
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It appears that after the plaintiff had amved at Dacca and' pnt forward 
his claim a report was submitted to the Board of Revenue by the Collector 
and was taken by the Government Pleader, Sasanka Coomar Ghosh, in person 
to Calcutta Sasanka Coomar Ghosh met Satyendranath Banerjee in Calcutta, 
and the two of' them went to Darjeeling and consulted the Member of the 
Board there After that consultation, at the request of J H Lindsay, 
Collector of Dacca, a magistrate of Darjeeling was directed to take the 
statements of certain witnesses He took the statements of Khetra Nath 
Mukherjee, Basanta Kumar Mukherjee and Nalini Kanta Chakravarty and 
others The suggestion has continually, been made that the manner in 
which these statements were taken was such that the witnesses were misled, 
that if the questions had been properly pnt and if the witnesses had been 
properly allowed to answer them, they would have given a proper version 
The learned trial judge has accepted this argument It was,pomted out in 
the lower court that when S N Banerjee (Satyendranath Banerjee) went to 
Darjeeling, he was accompanied by a neighbour who happens to be a member 
of the Bar and who, as it happ^s, is a lelative of the Deputy Magistrate 
who was ultimately appomted by the Deputy Commissioner of Darjeeling 
to take the statements of certain witnesses The suggestion was clearly 
made in the lower court that this Barrister friend was taken for the purpose 
of influencing the Magistrate It seems to me from the judgment of the 
learned trial judge that this suggestion was accepted by him 'The suggestion 
was dropped _ when argument was placed before us, and it was conceded by 
the learned counsel for the plaintiff that no such motive could have operated 
on the mind of Satyendranath Banerjee m taking that Barrister to Darjeeling 


INSTRUCTIONS FROM SBCKeTARlT, BOARD OF RBVRNUB 

Our attention was drawn to a letter written by the Secretary of the Board 
of Revenue to the Deputy Commissioner of Darjeeling in which a request 
was made that the statements of persons named therein might be recorded 
by the Deputy Collector of Darjeeling The names of the persons to be 
examined and a description headed ‘The Story of the Sadhu', and lastly, the 
questions to be put to the witnesses are to be found in Ex 443 The letter 
and its enclosures are as follows 


Ex 443 

“My dear Goode, 

In continuation («c) with the appearance of a sadhu at Jaidebpur m 
the district of Dacca, posing himself as the second Kumar 'of Bhowal, 
I am directed by Mr Lees to write to you to have the statements of 
the persons named in the accompanying hst recorded by Mr Ray, 
Deputy Collector m Darjeeling 

I 

' I send you also a paper containing the story of the sadhu as 
well as a list of interrogatories to be put to the witnesses in this 
connection 


Yours sincerely, 
M L , 

7-6 



542 


BHOWAL CASE 


Serial No 
in file 


1 Babu Satcon Bose, Mibtary Secy 's Office, Darjeeling 

2 Babu Mohit Chandra Roy, Do 

3 Jnanendra Nath Snr, Private Secy ’s Office 

4 Babu Panchanan Maitra, Rev Deptt 

5 Babu Eanai Ram Mukherjee, General Dept 

6 Rai Sahib Hiralal Dutt, Military Secy ’s Office 

7 Babu Amnta Dal Mukherjee, P S R 's Office 

8 Babu Hem Chandra Ganguh, P "W Dept 

The above is the list of persons whose statements"' have to be 
recorded m connection with the Bhowal sadhu They are all of the 
Secretariat and are now in Darjeehng 

* The questions to be put will be found m the paper below 

Write to D C , asking Sasanka Coomar Guusjs, 

for record of these Government Pleader, 

statements by Mr Ray, Dacca, 3-6-21 

Dy Collector 

Illegible 

4-6 


THR STORY OF THR SADHU 

The sadhu says that he is the second Kumar of Bhowal— Kumar 
Ramendra Narayan Roy His story is that on the midnight of the 
8th of May, 1909, the doctors thought that he was deaii and declared 
m to be so The body was then removed to the burning ground 
where it was placed on the funeral pyre and before it was set on 
storms and rain came on which drove awav the attendants, 
teat the rams subsiding.the attendants returned to the burning ground 
but found that the body had gone, tiiey, however, set fire to tiie 
wood and returned home with the story that the dead body of the 
&mar had been cremated The story further is that when the 
a en an s a run away, a sannyasi who was close by came to the 
unera pyre, perceived that the life was not extinct, removed the 
body to his quarters and by the application of some charm the body 
was brought back to life 

The above story is considered absurd and untrue, and it is neces- 
sary to obtain the statements of persons (Bengalees) who were present 
in Darjeeling then to ascertain the leal state of things Some 
interro^tories are attached herewith indicating the line in which 
e wi esses are to be questioned The Kumar was a man of very 
fair complexion, of stout build, of strong physique, with browmsh 
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hair He was 27 years of age when he died m Darjeeling in a house 
called ‘Step Aside’ below the Mall There were with him at the 
time his wife, her brother, a few officers and some menial servants 
The r ainfa ll report of the time shows that there was no ram either 
on the 8th or on the 9th in Darjeeling 

QUESTIONS 

1 (a) Did you know the second Kumar of Bhowal? 

(b) Did you see the Kumar in hfe? 

2 Were you present at the death or with funeral procession or 
at the cremation of the body of the Kumar? 

3 Did you see the dead bodj'? Give a description of the dead 
body as far as you can recollect — what w^as the complemon, was he a 
thin or a stout man? Can you remember the colour of his hair, and 
any other descnption that you can remember? 

4 What was the weather like during the cremation— was it fair 
or was it rainmg? 

5 Were you present till the end of the cremation— was the body 
completely burnt ^ 

6 Can you remember any incident either at the house before the 
procession started or durmg the procession or dunng tlie cremation? 

7 Was anything done dunng the procession? 

(N B Whole rupees and small bits of com were scattered and 
given to the poor dunng the procession)” 


"STORY OF THE SADHU” 

It has been suggested that the object of including m this letter the story 
of the sadhu w’as that it might be communicated to the witnesses in order 
that their attention should be directed to the mommg cremation, and their 
minds should not be allowed to think of anything before midnight On 
consideration of this letter the learned tnal judge has observed as follow’S 
"It was never the case of the plaintiff— nobody had ever suggested it — ^that 
he had died at midnight, or that he had died, but was revived by a charm, 
or that anybody had burnt the wood without the body His case, as it is, 
and prma facie, is absurd enough, but if the Note is for the information of the 
witnesses — ^it is difficult to see for what else it w’as — ^it looks as though 
midnight as common ground would, it w'as expected, keep the mind from 
jerking back to anything behmd it, and carry it straight on to the mommg 
procession by the coins then scattered, stifling all stirrmg of memory, as 
regards the ram, by the ram record ” 

It is perfectly true that the plaintiff has never made out a case that he 
was supposed to have died at midnight But the learned tnal judge has 
overlooked the fact that in the year 1921 the plaintiff had not made out 
any case whatever regarding the events at Darjeeling He had obsen-ed a 
most remarkable reticence He had given no explanation of tliose events, 
or regarding his supposed rescue at Darjeehng His followers and supporters 
had not been equally reticent They had been publishing versions of the 
Darjeehng mcident broadcast Two of the pamphlets issued by them have 
been placed before ns, and from thpe pamphlets it is obvious that the 
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learned trial judge was wrong m saying that nobody had ever suggested 
that they had burned the wood without the body or that he was revived by 
a charm In the pamphlet entitled "Bhowaler Katha 0 Nabtn Sannyast’* 
^ 'S occurs the explanation “When the rain and storm 

ceased they on coming back to the cremation ground could not find the dead 
body of the Kumar any more Thereafter it is said they went away setting 
the empty pyre on fire”, and in the pamphlet, "Fakir Bcshe Praner Raja" 
Sf'I'fil ^^1) occur the words “Well arranged pyre is there, Ihe 
anxiety is great, setting fire to the empty pyre, say ‘Han’, ‘Han’ * * * * 
The Kumar 'came to senses by the influence of reviving verses and saw the 
great pious man by opening his eyes” 

NO ATTEMPT TO INFLUENCE WITNESSES 

Nobody has attempted dunng the proceedings in court to make the 
plaintiff responsible for this statement of the case But it should be 
remembered that in 1921 when the letter {Exhibit 443) was wntten, the autho- 
nties had to depend on statements such as those contained in the pamphlets 
referred to above, in order to ascertain what was the case of the plaintiff The 
fact, therefore, that in the story of the sadhu the authorities put forward a 
case which the plaintiff disowns is no indication that that story was put 
forward dishonestly, or was not believed by the authorities to be the storv ^ 
on which the sadhu relied It seems to me that there is no justification for 
the view that the story of the sadhu contained in Ex 443 was a deliberate 
perversion of what the authorities believed to be the plaintiff’s case As for 
the suggestion that the note was for the mformation of the witnesses, it seems 
to me that this is equally unjustifiable With due respect to the learned trial 
judge, it seems to me to be an act of common prudence to supply the person 
iipon whom the duty of examining witnesses is thrown, with a statement of 
the case according to both parties m order that he may frame his questions 
intelligently and appreciate the answers The fact that the case of the 
sadhu as it was understood by the authorities was set out in this letter 
does not justify the inference that that story was to be shown to the witnesses, 
nor that witnesses were to be deliberately misled in order that they might 
forget the truth In the course of the argument it has been suggested that 
as Satyendranath Banerjee and Sasanka Ghosh, Government Pleader of Dacca, 
were in Darjeeling at the time Mr N K Ray, Deputy Magistrate, took the 
statements of the witnesses, these gentlemen must have had some part in 
the proceedings and have influenced the witnesses who made the statements 
No definite misconduct on their part is alleged There has been an under- 
current of suggestion either that thej were present during the examination of 
the witnesses, or that the questions were put not merely m leading, but in 
misleading forms, or that these gentlemen took some other action as a 
result of which the witnesses were induced to omit all references to facts 
within their knowledge This argument is wholly unconvincing 

DISCREPANT EVIDENCE IN COURT 

The three witnesses whose statements were taken in 1921 by Mr N K 
Ray have been examined on behalf of the plaintiff They have given evidence 
in court which is materially different from their statements as recorded by 
Mr N K Ray They have offered explanations of the difference between the 
statements in 1921 and their evidence m court But at no stage did these 
witnesses attempt to explain the difference by ascribing misconduct to 
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Satyendranath Banerjee or to Sasanka Coomar Ghosh If there were any 
truth in the suggestion that Satyendranath Banerjee had seen these witnesses 
or deceived these witnesseSj or in the suggestion that Sasanka Coomar Ghosh 
had a hand in examining the witnesses and put misleading questions, the 
witnesses could have said so on oath They did not do so, and I am satisfied 
that we have no justification whatever for thinking that the statements of 
these witnesses recorded injjl921 were obtained by practising any deceit on them, 
or by questioning them in a leading form m such a way as to induce them 
to hide the truth I am satisfied that the statements made bv these witnesses 
in 1921 were as honestly made as those witnesses were capable of making 
Such being the case, it is desirable to examine the statements of these 
witnesses made in 1921 and "compare them with the evidence of the same 
witnesses taken in court in the present case 


KHETRA NATH MUKHERJEE« EVIDENCE AND PREVIOUS 
STATEMENT COIVIPARED 

• 

The first of these three witnesses to be examined in 1921 was Ehetra 
Nath Mukherjee who was then Head Bill Clerk of the Darjeeling Municipal 
Office He has since retired from service and adopted sannyas, and he now 
calls himself Swami Onkarananda Gm He deposed in court to the effect 
that one morning in May, 1909 Jagat Mohini, the nurse of the Victoria 

Hospital, came to the mess in which he was living and told him that 

Ramendra Narayan Roy had died on the previous night, and requested him 
to come and help in the cremation, and that, accordingly, he had gone to 
“Step Aside” and had found a body wholly covered up being brought out 
and placed on a charpoy He got the impression that the body was that 

of a tall fat man He stated further that the body was carried to the 

cremation ground in procession and that fried nee and rupees were scattered 
on the way He added that at the cremation ground the body was placed 
on the pyre still wholly covered, that neither the face nor any part of the 
body could be seen, that not a single Hindu rite was observed, not even 
a pinda (funeral cake) was offered, and that the body was burnt to ashes 
It IS interesting to compare this witli his statement recorded in 1921 That 
statement reads as follows “I have been at Darjeeling since 1891 Probably 
m 1909 Jagat Mohini Dasi, a nurse of the Victoria Hospital, informed me of 
the death of a Kumar of the Bhowal estate overnight This was early in 
the morning probably in this season I was asked by the nurse to attend 
the funeral of the Kumar as a Brahmin At about 6 or 7 A M I went to the 
house named “Step Aside”, where the death of the Kumar was said to have 
occurred On my an ml I found the dead body being brought out of the 
house The body was that of a stout, strong and fair-complexioned man 
We ihen earned the corpse to the cremation ground here forming a procession’ 
Wliole rupees, pice, khat, etc , were scattered by the Kumar’s people mcludino- 
his brother-in-law when the procession passed A Madrasi gentleman uas 
also among the procession as the Kumar’s attendant After the conveyance 
OT the dead body, Nathu Dome was about to take away the apparel of thd 
Kumar when a Kumar’s man wanted to assail the Dome I interposed but 
was told by the assailant that the dead body must not be touched by 
a Dome as it belonged to the Kumar of Bhowal At my request the 
desisted It was he who set fire to the face of the deceased. 

presence with fire wood, ghee 
etc, set on fire The weather was quite fair dunng the cremation There 
35 
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was altogether no ram or storm That day a sradh ceremony came off at 
the house of the Raja of Kakma at Kurseong I had been invited, but could 
not attend there owing to niy detention till the cremation was fully over 
in the afternoon of that day The Kumar's brother-in-law and many others 
attended the cremation The brother-m-law had a brojvn overcoat on and told 
me that the Kumar’s attendants who were present would get out of employ 
owing to the demise of the Kumar ” 


I 

materiai, diffurrnces 


From that statement it appears that he then remembered that the body 
was that of a stout, strong and fair-complexioned man In that statement 
he describes the performance of the mukhagm ceremony, and he mentions 
such an insignificant detail as the overcoat worn by the brother-in-law of 
the deceased and the statement of that brother-in-law that all the Kumar’s 
attendants who were present there would lose their service owing to the 
death cpf the •Kumar The learned trial judge sees no material difference 
between this statement and the evidence in couit To my mind the material 
differences are these There is no suggestion in the statement recorded 
in 1921 that there was anything unusual in this particular cremation There 
IS a clear indication that he found the dead body being brought out and 
that he saw the body at that stage There is no suggestion that the body 
was covered up in an unusual manner There is no suggestion that no 
religions rites were performed 


In the circumstances, to describe that statement as not differing m any 
material respect from the present statement seems to me incorrect In view 
of vlie evidence given by Dr Pran Krishna Acharyya I should have hesitated 
to describe the evidence of this witness in court as deliberately incorrect 
present recollection is different from liis recollection 
m 19 would not of itself indicate that on one occasion or the other he was 
making a deliberately false statement But the explanation given by this 
wi ess regarding the discrepancies in his previous statement seems to me 
to indicate clearly that a false explanation was provided for him, and that 
e m mg y and deliberately accepted that false explanation For instance, 

descnbmg how he got the impression that 
charpoy was that of a man taller than himself, he added 

^ (funeral pyre), the cloth covering 

the body moved exposing this part of the body (shows ribs a little below the left 

complexion of that part was (fairish)” In cross-examina- 

P/evious statement and questioned with regard to 
bodv” OuM^nn^ Aside” I did not see the complexion of the 

Answer ”I remember now 
that I had not seen the complexion, but I must have said I did speine- mv 

.e-mm,ned, and m 

todnaV^i™ >■“ saw a part rf the dead 

b dy at the sasan Did that give you an idea of the complSion of the man 

deoose? b^efore^N^K'~Pn yellowish shade When I 

This re esramitiafmn ^ ir^^ impression that the man was fair ” 
This re-exammation is most illuminating I am quite prepared to believe 

proeession%hey^ay no particular 

S m Sp I S that everything proceeds substan- 

tially in the way that they expect it to do They may, in fact, pay no 
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•attention to the features of the body exposed, and they may not care to 
notice what sort of a bodj is actually cremated I refuse to believe that a 
\Mtness after 25 years remembers such an insignificant little detail as the 
moving of a cloth and the exposure of a few square inches of the skm 
under the arm-pit , and I refuse to believe that from such accidental exposure,' 
any person at a cremation ground immediately builds up m his mind a 
picture of the dead man as stout, strong and fair-complexioned The explana- 
tion of this witness convinces me that the evidence given in court was 
intentionally and deliberately false 


BASANTA KUMAR MUZHERJEE EVIDENCE IN COURT 

The second of these witnesses to be examined in Darjeeling was Basanta 
Kumar Mukherjee, then offiaating Head Assistant in the Deputy Commis- 
sioner's ofSce, Darjeeling He was examined in court on the 17th August, 
1934, as a witness for the plaintiff He too deposed that one morning in 
the month of May, 1909, Jagat Mohini Dasi, a nnise of the Victoria Hospital, 
came to the place where he was hving and asked^him as a’ Brahmin to go 
and assist in the funeral procession of the Knmar of Bhowal He proceeded 
to state that on receipt of the news he went to “Step Aside”, amving at 
that house at about 8 am, and there he found a dead body already wrapped 
m cloth lying on a khat in the yard “The whole of the body was wrapped 
with cloth so that I could not see its face or any part of the body” He 
added that the body looked tall, not shorter than the witness, probably taller 
He then stated “We took the body of the Knmar to the soson— the body 
which was taken there It was placed on a partly formed chtla (pyre)— 
such chitas are kept there The body, wholly covered as before, was placed 
upon the chita (pyre), cloth and all Ordinanly, the dead body of a Hindu 
is bathed This corpse was not bathed Ghee was not rubbed over it, nor 
was it made to put on a new cloth The usual pindas (funeral cakes) offered 
before mukhagnt (puttmg fire first on the face of a corpse in cremating it) were 
not offered I have never seen any other corpse burnt in this manner— in 
the manner this was” 


PREVIOUS STATEMENT 

The statement in 1921 reads • "I have been working in the Deputy 
Commissioner’s office since 1902 About 12 years ago I was asked by nurse 
Jagat Mohini of the Victoria Hospital to attend the funeral procession of 
the second Kumar of Bhowal So I went to the house known as “Step Aside” 
at about 8 am After my arrival the dead body was brought out on a cot^ 
of the house covered with a cloth I accompanied the dead body to the' 
cremation ground here, but stood at some distance from the funeral pyre 
So I did not notice the face of the corpse to which fire was set by a young 
man who was found weeping bitterly The youth rolled on the ground crying, 
‘Did you bring me here to set fire to your face?’ An old Durwan was so 
much moved by mental anguish owing to the demise that he had to bq 
forcibly restrained by 4 or 5 men from jumping into the funeral pyre to 
put an end to his life with the Kumar The funeral pvre was set on fire 
While It was burning I left the place, so far as I remember, leaving a large 
crowd on the burning ground The weather was veiy fair on the day of 
the cremation There was no ram or storm, during the cremation which 
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must have been completed by 3 pm that day I had no occasion to see 
the Kumar during his life-time Pice, rupees, small coins, etc, were 
scattered during the funeral procession I don’t remember anything more 
particularly, except seeing a young lady said to be the Kumar’s widow 
weeping on the roof of the portico of the house from which the dead body was 
^■^Trpn to the burning ground ” It appears in that statement that he arrived 
at “Step Aside’’ before the dead body was brought out, and further that he 
was prevented from seeing the face of the corpse at the cremation ground, 
not by the fact that the body was still covered, but by the fact that he stood 
at a considerable distance In the statement in 1921 he did not say that the 
body was that of a tall man he did not say that there was anything 

suspicious in the circumstances he did not say that the body was covered 

from head to foot from the beginning to the end He did not say that all 
the ordinary funeral ntes were omitted He did say that in connection 
with this funeral he did not remember anything more than what he had 
stated, except seeing a young lady said to be the Kumar’s widow weeping 
on the roof of the portico of the house from which the dead body was taken 
to the burning ground It is obvious that this statement too varies consider- 
ably fr6m his statement in court When cross-examined, he stated that 
though all the customary funeral ntes invariably observed in the case of 
Hindu Bengalee Brahmins were not iierformed, still nothing in the proceed- 
mgs appeared in any way suspicious to him It may be that this witness’s 
recollection has changed since 1921 owing to the very vigorous propaganda 
that has been made since the arrival of the plaintiff in Dacca But in his 
evidence too there is one curious detail which suggests perjury His evidence 
IS that he did not see the body until it was lying on a khat, yet he expressed 
the opinion that the body looked tall, not shorter than the witness, probably 
taller, and the witness was 5 feet and 6 inches in height In this connection, 
it IS interesting to note that the plaintifi’s party have throughout attempted 
to show that the body cremated on the morning of May the 9th was that 
of a man much taller than the late Ramendra Narayan Roy If, as the witness 
says, he arrived at “Step Aside’’ at a time when the body was already lying 
on a khat, and the body was covered from bead to foot so that no part of 
it could be seen, it is incredible that he should have formed the impression 
that the body was that of a man taller than himself, unless it so happened 
that the dead body was that of a man most exceptionally taller Whether 
the witness’s evidence in court is honest or otherwise, it seems to me 
clear that his present recollection cannot be relied upon, and his evidence 
IS, therefore, of no assistance to the plaintiff 


NADINI KANTA CHAKRAVARTY 

The third of the witnesses to be examined m 1921 was Nahni Kanta 
Chakravarty The difference between the evidence of this gentleman in 
court and his statement in 1921 is so noticeable that even the learned trial 
judge was constrained to remark that the witness has been nghtly discredited 
by his former statement The learned tiial judge adds “The witness is 
gone, though the circumstances under which these statements were taken, 
what questions were put on the 3rd June, before the printed questionnaire 
had been framed, what things were put into their mouth, or what suggested 
as common ground, like the story of the sadhu’ I mentioned and sent with 
some questions framed on the 3rd June, are not known One thing, however, 
is plain That less than II days after the plaintiff declared his identity 
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the idea had occurred to get this ‘uncovering of the body’ from the witnesses, 
and to pm them down ” In my opinion, the suggestions contained in this 
comment are without justification If anything was put into the mouth 
of the witness, the witness could have said so He omitted to say so, and 
there is nb evidence whatever that anjithing was put into his mouth I 
agree with the learned tnal judge that the witness is utterly discredited 
But I cannot find anything from that fact to justify critiasm of the opposite 
party 

The fourth witness for the plaintiff who deposed that he actually 
accompanied the funeral procession on the morning of May the 9th is Ram 
Sing Subha whose evidence I have already discussed I am satisfied that 
this particular witness is a person on whose testimony nobody would dream 
of relying It follows, therefore, that so far as the evidence adduced by 
tlie plaintiff is concerned there is no reason whatever for supposing that 
the funeral on the morning of May the 9th was conducted in exceptional 
manner 


AI/I^RGRD DISCREPANCIES IN DEFENCE EVIDENCE 

The learned counsel for the plaintifi has drawn our attention to contradic- 
tions and discrepancies in the evidence given on behalf of the defendants 
with regard to the mommg cremation But he has not disputed the attendance 
at the cremation ceremony of most of the witnesses w'ho have so deposed 
He has not asked us to draw the conclusion that the •witnesses were not 
present He has merely asked us to mfer from these contradictions and 
discrepancies that no rites or ceremomes were performed He has pomted 
out that Shyamadas Banerjee deposed that there was no priest at the 
cremation and that one Sashi Banerjee, an accountant at Darjeeling, perhaps 
acted as the priest The evidence of Birendra Chandra Banerjee and 
Dr Ashutosh Das Gupta does not agree with that of Shyamadas in this 
respect Both of them said that mantras were read by Ambika Thakur, 
the cook, who was a member of the establishment of Ramendra Narayan 
Roy at Darjeeling It appears that when Birendra Chandra Banerjee 
deposed in the Sripur case, he stated that the cook Ambika acted as the 
priest and told the mantras In his evidence, in the present case, however, 
he asserted that two persons, Ambika Th^ur and a Babu residing in 
Darjeeling, read the mantras, and Dr Ashutosh Das Gupta supported him in 
this respect He stated "I distinctly remember the two purohits (priests) 
One of these I distinctly remember was our cook His name is Ambika 
Thakur I think The other pnest was a Wiadialogiie resident of Darjeehng 
He was a Bengalee ” In the Defamation case Ashutosh Das Gupta had 
deposed “There was a priest He was a Hindu I cannot give his name 
I saw him at Darjeehng before second Kumar’s death I cannot say w'hether 
the priest went to the place of cremation before or after us (Says after) 
He went with us I do not remember where I saw the priest before I saw 
him for the first time at our house at Darjeehng on the day of second 
Kumar’s death I cannot say if the priest was an up-country man or a 
Bengalee’’ 

performance of rites and ceremonies 

It IS conceded that there was no regular piofessional pnest present at 
the cremation If anybody ofiBciated as priest and recited the mantras which 



550 


BHOWAL CASE 


were to be repeated by the person who performed the mukhagni, that person 
was a Brahmin who was not a professional pnest In the circumstances, it 
seems to me not unnatural that persons utio were present at the cremation 
should have forgotten who functioned as the priest and should have given 
contradictory evidence on the subject Th'^ mere fact, theiefore,' that some 
witnesses stated that the priest was Sashi Banerjee and that some witnesses 
stated that Ambika Thakur recited the mantras, does not suggest to me that 
either of these groups of witnesses was deliberately' giving false evidence 
The only suspicious part of the evidence is the attempt of Ashutosh Das 
Gupta and Birendra Chandra Banerjee to reconcile the two stories and 
to assert now that two persons functioned as priests I believe this belated 
explanation is untrue But I do not think that the contradictions regarding 
the identity of the person who functioned as priest indicate that any of 
the other witnesses were giving false evidence m the matter With regard 
to the suggestion that rites and ceremonies were not performed, it should 
oe borne in mind that Satyendranath Banerjee and other men of Ramendra 
Narayan Roy’s party were young men less than 30 \ears of age and were 

all strangers to Darjeeling They had sought and obtained the assistance 

of a number of Brahmins and other gentlemen present in Darjeeling, and 
these strangers had accompanied the party to the cremation ground to assist 
m the cremation Many of these persons who did so assist must have 
been familiar with the ritual of cremation, and must have known what 
were the essential ceremonies and what was expected to be done on such 

occasions It is virtually admitted that nobody protested at the time that 

n ,n\Tfi!7i ° and that nobody interrupted and endeavoured 

0 .nsist that the proceedings be earned out with more respect to the Hindu 

to mrunlSv“i 4 . observance of Hindu rites It seems 

to me unlikely that a group of Brahmins would stand quietly by. while 

Sfiancrorth7‘?i'^/'’’'“^ ^ caremation ceremony in direct 

nf motesf from ceremonies The fact that there was 

hav? been if no? I °° interruption, convinces me that there must 

1 to nSs’n^^st? S 'ceremony, still sufficient observance 

Our attentir haS T n X ^^-abmins who assembled there 

?hat helrno^ L?hTh Chandra Banerjee 

It IS incumbent unJn Performing mukhagm, though he admitted that 
d6mg so Birendr^ furth! Performs mukhagm to bathe before 

i the world for ® It IS the custom in his part 

for cooking the /-mda^InTto do^S^?ft^ ^®ter 

nor did he bnne- wator for bathing, he did not bathe, 

to draw/ the inference thaf rh °f cooking the pmda We are asked 

Chandra Banerjee given 26 years ^fter thi ? evidence by Birendra 

justify any such inference, nw does the feS n 

witness for the defendants, omitted m ffis tidenrf 

to the ceremonies performed lustifv thl ^ X reference 

performed ’ ^ y the inference that no ceremony was 


JUDGE’S RRASOKS FOR DISBRDIBVING DRFRNCR VHHSION 

to the^ci?cSn"flm‘lert^^^ has come 

be made, that the morning cremation was performed withontX^obrivaScr 
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of any ceremony The first of the reasons given by the learned trial judge 
IS that it IS perfectly clear that not a soul had come at night after 9pm, 
to “Step Aside” He refers to the contradictory evidence of Shyamadas 
and Rajendra Sett as regards the time at which they received the call to 
go to “Step' Aside” and the time at which they got there, and has pointed out 
that their evidence does not agree with the entry in Satyendranath Banerjee's 
diary under head May the 9th I am unable to understand how this shows 
that the morning cremation was not properly perfoimed Whether these 
witnesses came at 1 a M or 3 a M or 6 a M may be a matter of dispute, but it is 
not disputed that in fact they went to "Step Aside” on the morning of May, 
the 9th and accompanied the body to the cremation ground No discrepancy 
as to the time at which they went to "Step Aside” can possibly indicate what 
took place at the cremation ground i 

The second argument advanced by the learned trial judge is one which 
I find still more dilEcult to understand It is tins that “the procession in* 
the mormng was made as public as possible, pice scattered, and reversed 
arms, and so forth, though this sort of thing is usually done in the case of 
rich people who die full of years, and not in tlie case of sudden, strange, 
calamitous death of a youth, however nch ” It should be remembered that' 
apart from the .widow Bibhabati and her brother, Satyendianath Banerjee, 
the other persons at “Step Aside” were members of the family of Ramendra 
Narayan Roy They behaved throughout their stay at Darjeeling as servants 
of very rich men and as though Ramendra Narajan Roy was an independent 
prince, and it seems to me by no means strange that when his body was 
taken to the cremation ground, it was taken in public procession with as 
much show as they were capable of making 


KASISWARI DHVI AND FLINGING AWAY OF ORNAMENTS BY 

BIBHABATI 

But the incident on which the learned judge places greatest reliance 
IS the incident deposed to by Bibhabati Devi and other witnesses, v%z , the 
visit of Kasiswari Devi, wife of M N Banerjee, to “Step Aside” on the 
morning of May the 9th Bibhabati Devi’s story is that during the night 
of the 8th the body of Ramendra Narayan Roy remained in a room upstairs, 
and »she, Bibhabati, remained touching tlie body throughout the night, and 
that in the morning when arrangements were being made for tlie cremation, 
information was taken by Jagat Mohini, the town nurse, to many persons/ 
and among others it was taken to the family of M N Banerjee When 
news' was received at the house of M N Banerjee, Kasiswari set out for 
"Step Aside” to comfort Bibhabati and to give what assistance was in her 
power, and she was followed by two of her sons Bibhabati’s case proceeds 
that the body was taken downstairs and was ultimately taken out of the 
house for cremation Bibhabati in her grief tore off her ornaments and 
flung away some Thereafter Kasiswari Devi took her to her bath-room and 
bathed her, and at that time the remaining ornaments were taken from the 
person of Bibhabati and handed over by Kasiswan Devi to the servant 
Bepin Behan De, who tied them in a handkerchief Thereafter Kasiswan 
Devi took Bibhabati from “Step Aside” to her own house and kept her 
there until tlie cremation party returned The learned trial judge has stated 
that no young girl would take off all her ornaments, and in fact would not 
be allowed to take oft her ornaments before the cremation party returned. 
He stated that it is the custom that if a girl attempts to do so, other elderly 
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ladies restrain her and insist upon her keeping them, there being a sort 
of impression that until the cremation party returns, there is still some hope 
and the wife has not yet become a widow Theie is no evidence that tins 
IB the practice The learned ludge stated that the witness Bepin Behan De 
admitted this custom The actual evidence of the witness reads as follows 
“To Court— When the Ram came out of the bath-room on the day following 
the Kumar’s death, there were no ornaments on her person— might have 
been something on the nose — ^but this I do not remember To Court — do 
not know if widows are made to take off all ornaments immediately upon 
death Ornaments are not kept after ciemation— but I do not know ’’ Even 
assuming on the strength of the learned judge’s own experience, that there 
iS such a custom as he describes, it does not necessarily follow that the 
custom IS observed in all parts of the country and in all families M “Step 
Aside’’ there were no elderly ladies of the family of Ramendra Narayan 
Roy so far as we are aware Bibhabati certainly behaved at the time as 
though she were absolutely frantic with grief It would not be surprising 
if she flung all of her own ornaments away in tlie manner described It 
does not seem to me impossible that Kasiswan Devi realised that it was 
wiser at the time not to thwart Bibhabati, and to allow her to have her own 
way until the first urge of grief had subsided To my mind, therefore, there 
is nothing intrinsically unreasonable in the story ' 


GITA DEVI’S ACCOUNT 

learned judge found confirmation for his view in the evidence of 
Cilta Devi 

Gita Devi’s evidence reads as follows “As soon as Ram saw us after 
by mother, she began to say weeping, 'Didi (elder sister), 
nhat IS there kft in me which yon have come to see?’ She w-as then 
weeing very bitterly, words cannot describe it She kept on weeping saying, 

hpr best to console 

tioa that (mother) received mforma- 

Ihe ?eDnsii cremation ground were over ’’ In cross-examination 

hat the Kumar had been taken out 

hs all and saS 'Shi T >2 noon She called 

tL object S mv motw all of you. let us console her’ 

no woSfolk^t ^ that there were 

as TwSt there ^ 

Zidim^ She told us, 

possession m this lull’ come to see in me? I am leaving all my 

Z became a !? she began to weep bitterly At last 

She said, while weeping bitterlT^'A ^^e’^ytbmg 

has not yet been named’ Wen she ime purchased It 

taents whatsoever on her person OuestioT ® 

-(Objected to) Answer-At &st sh' sZ'^on afl^ 

given up all ornaments m the meantime ?’ ^ y°" 

me to put off anythin? f 

tells me anything’^ So^siying she i 

bsking her all thefe things ronhnudlv “ 

the opinion (with which I am m Sire S 

ife obviously honest and truthful evidence^nTS. 1 ® 

tha. a„a. Ban aafed B.bhabah“Da„‘'i; tt‘ar' ™ 'SS 
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to Mr M N Banerjee’s home why she had taken o£E her ornaments, there- 
fore, Easiswari Devi could not have been present at “Step Aside” when 
the ornaments were taken off It seems to me that this inference is not 
justified In the first place, it is doubtful whether Gita Devi now remembers 
exactly what conversation took place But, even if it be assumed that the 
conversafaon recorded is exactly the conversation that occurred, it does not, 
in my opinion, justify the inference drawn from it I can find nothmg 
strange in Kasiswari Devi's assisting Bibhabati to tear off her ornaments 
in the first urge of grief, and still attemptmg to console her with such 
questions and conversation I can see nothing in this evidence to justify 
the inference that Kasiswari Devi was not present at “Step Aside” on the 
mornmg of May the 9th 


KASISWARI DRVI’S VISIT 

On the other hand, there are a number of circumstances which suggest 
that it IS extremely probable that she went to “Step Aside” We have 
it admitted that Jagat Mohini, the town nurse, went on the morning of 
May the 9th to call people to assist at the cremation Jagat Mohini 
seems to have called, among others, Basanta Kumar Mukherjee, who 
lives near to the home of Kasiswari Devi, and also Swann Onkarananda 
It IS proved by Gita Devi that Jagat Mohini had attended the 
former when her child was bom some months before the event we are 
discussing, and it is further proved also by Gita Devi that Jagat Mohini 
remained on friendly terms with Kasiswan Devi and used to visit her from 
time to time Kasiswan Devi’s kindness and sjmipathy with people in 
distress was well known in Darjeeling She was a lady who might reasonably 
be expected to rush to the assistance of any stranger Bengalee lady who was 
in trouble Such being the case, it is only natuial that Jagat Mohini when 
going out to call people to assist in the cremation and passing near the 
house of Mr M N Banerjee should call at that house and obtain assistance 
of Kasiswan Devi and her sons We have further the undisputed fact that 
Bibhabati was taken to the house of Kasiswan Devi during the time the 
second cremation was being earned out In these circumstances, it seems 
to me highly probable that Kasiswan Devi went to “Step Aside" and herself 
took Bibhabati to her home 


OMISSION OF HER NAME IN SATYENDRA’S DIARY 

Our attention has been drawn in this connection to the diary of 
Satyendranath Banerjee under date May the 9th In that entry there is 
no meiltion of Kasiswan Devi’s presence at “Step Aside”, but the fact is 
mentioned that her son Balen arnved to assist at the cremation Further- 
more, there is an entry in these words “Sejomama remamed with 
Bibhabati at “Step Aside” It has been argued that this entry in the diary 
indicates that Kasiswan Devi could not have gone to "Step Aside”, other- 
wise her name too would have occurred in the entry, and also that since 
Sejomama remamed with Bibhabati, it follows that Kasiswan did not remam 
with her I am not impressed with this argument It seems to me rlpgr 
that when the author was making this entry he was thinking wholly of the 
arrangements for the cremation, and he was specifying the people who 
assisted at the cremation so far as he could remember them, and the 



554 


BHOWAL CASE 


reference to Se 3 omaina is not, in my opinion, an indication that he was 
thinking what had happened to his sister Bibhabati, but he was explaining 
why Sejomama did not accompany the body to the cremation ground It may 
be noted that though Bibhabati went to the house of Kasiswari Devi, this 
fact IS not entered in the diary The omission of Kasiswari Devi’s name 
from the diary does not suggest to me that she was not present at “Step 
A.side’’ that morning After careful consideration of the evidence given I 
see no reason to disbelieve the story of her presence I certainly see no 
leason from this evidence to deduce that the morning cremation was not 
earned out with due observance of the religious rites and ceremonies 


NO EVIDENCE AS TO BODY BEING DOWNSTAIRS 


The cross-examination of the witnesses has levealed contradictions as to 
the manner and time at which the body was brought -downstairs at “Step 
Aside" and was taken out in the compound preparatory to being taken to 
the cremation ground One of the witnesses, Rabin Banerjee, even suggests— 
though he does not definitely say so — ^that the body was brought down 
through the sweeper’s path to the compound Such contradictions, where 
witnesses are giving evidence 2S years after the event desenbed, seem to 
me wholly natural, and it does not seem to me that the court is justified in 
taking statements of witnesses on separate details and building up a story 
contrary to the evidence in general of those witnesses None of the witnesses 
examined has stated definitely that they found the body inside a room on 
the ground floor at “Step Aside" It is true that some witnesses have 
said that it was brought into a room on the ground floor, and some have said 
that it was brought through a room on the ground floor, but none has ever 
suggested that the body was kept in a room on the ground floor at any time 
to their knowledge I can see nothing in the evidence to justify the 
conclusion that the body which was taken out for cremation on the morning 
of May the 9th was a body which had been kept in a downstairs room and 
ad not been in an upper room in the house I have stated that, in my 
opinion, contradictions in the evidence of these witnesses are natural, even 
such glanng contradictions as appear in the evidence of Rabin Banerjee, 
and I do not think that such contraditions justify an inference that the 
witnesses who made them were not present at "Step Aside" that morning, 
nor that they have given false evidence ’But even if all those defence 

the cremation ground 

_ ^ . „Q, ^ account, there still remain many witnesses whose 

of these if cremation ground is admitted None 

imoSiiTS 5, suggested in their evidence that there was anything 

^mor^ary in the cremation or anything to arouse suspicion oi; excite 


RAJENDRA NATH SETT’S EVIDENCE 

namely, Rajendra Nath Sett and 

Sthful seem to me to be obviously honest and 

teuthful witnesses It is true that the learned tnal judge has referred to 

me whoUy misaSsfactory Rajenaia Nath Sett i, » wrtaess ot whmn the 
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plaintiff stated in his memonal in the year 1926, “Bahn Rajeiidra Lai is a man 
of high position ih society He was once the Chairman of the Bally Munici- 
pality and an Honorary Magistrate and there is no reason to disbelieve his 
statement ” From that memonal it is clear that Rajendra Sett’s presence 
fit "Step Aside” and at the cremation was admitted But it was stated in 
the memorial that Rajendra Sett was deceived into believing that the body 
burnt was the body of Ramendra Narayan R.oy The exact words of the 
memorial are "That your memorialist has very little idea of the secret 
enquiry made about him But he has been lately informed by Babu Ra]endra 
Lai Sett of Bally that the latter’s statement was recorded during the 
Government enquiry The said Rajendra Babu saw your memonalist recently 
at his Bhowanipore house and questioned him about certain incidents at 
Darjeelmg On hearmg the answers that your memorialist gave, he recognised 
him at once as the Kumar whom he (Rajendra Babu) bad met at Darjeeling 
when he used to visit his friend Satyendranath Banerjee just before your 
memoralist’s supposed death Babu Rajendra Lai stated that he was called 
to attend the cremation ground at 2 PM and he accompanied the party and 
saw a certain dead body burnt, which, he understood from Satyendra, was 
the dead body of the Kumar Rajendra Babu expressed to your memonahst 
that he had no reason then to disbeheve the statement of Satyendra Babu, 
and that he had no means to speak as to the identity of the dead body 
during the enquiry, as it was burnt fully covered up Babu Rajendra Lai is now 
at Bally, and expressed his deep regret that he made a statement as to the 
cremation of the Kumar simply because he had no reason to suspect foul 
play It, therefore, appears from the statement of a friend of Satyendra 
Babu that it w'as not difiScult for the latter to hoodwink the outsiders whO' 
attended the cremation Babu Rajendra Lai is a man of high position in > 
society He was once the Chairman of the Bally Municipality and an 
Honorary Magistrate and there is no reason to disbeheve his statement”. 

Rajendra Nath Sett was examined as a witness in this case in March, 1931 
He was examined on commission long before the plamtiff himself deposed 
in court In his evidence he stated that the body was brought downstairs 
shortly after he reached "Step Aside”, that he saw the dead body, and that 
it was the body of the person to whom he had previously been introduced as 
Kumar Ramendra Narayan Roy Rajendra Sett further' stated that at the 
cremation ground too he saw the dead body and recognised it to be that of 
Ramendra Narayan Roy to whom he had been introduced During cross- 
examination he was questioned about the visit to the plamtifi to which 
reference is made in the memonal, and he deposed "I went to see him one 
day whom people were calling Kumar I went to see him at Bhowanipore 
in one of the houses there, it might be 2 years or more from this day 
Whether he hved there or not I cannot answer 

j2— Was that house on the western side of Hansh Park? 

A —That I cannot say 

Q — ^Did you put any question to him for examin ing him ? 

A—1 did 

Q —What questions you put ? 

A — ^First time when I went, Dwan Babu told me thiough a Vakil of 
High Court . ‘Take me to the house of Dwank Babu’ There 
was a discussion with Dwank Babu about that He said, 'Do 
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yon not even, wish to see him once’’ He said this, because I 
told him that whom I saw burnt to ashes with my own eyes, 
how could I believe that he was still alive And out of curiosity 
I went to see, and the son of Dwank Eabu went with me Going 
there and entering into the room I was very much ‘surpnsed’ to 
see one gentleman whose hair was red and eyes tawny like that 
of Kumar I asked, ‘Is he Kumar’’ Then one of the gentlemen 
sittmg there said, ‘No, he is the nephew (sister’s son)’ After 
that he, to show whom he Pwank Babu’s son) took me there, 
came He asked me, ‘Well how you are — can you recognise 
me’’ I said, ‘No, how can I recognise?’ Then he told me that 
m order to solve your doubt if you had anything to ask me, you 
could do so To this I put this question to him, ‘What kind of 
a hat Satyen ordinarily used to -near at Darjeeling’’ To this 
he replied, ‘Please wait’ Saying this he went upstairs Commg 
down from upstairs, brought a cap uTapped up in a newspaper, 
that was a very costly cap— like that of a Gurkha cap with 
embroidery, perhaps gold embroidered which he showed to me 
after openmg the wrapper. I was astonished to see that, because 
Satyen on weanng coat and pant used that sort of cap He said 
that that was their femily cap — all of us used that cap and 
Satyen also used that cap Another question I put to him 
‘Ordinarily did you wear doth at "Step Aside’’?’ He said that 
a silk cloth was wound up in the waist and another coloured 
coat hke that of a sleepmg smt was worn on the body From the 
answer he gave, these thmgs seemed to be similar to those I 
saw on the first occasion As similar things were mentioned, so 
I said, ‘You used to wear lungi cloth and not (ordinary) cloth’ 
He said that they used to wear cloth m the manner of a lungi 


Q —About this did you test him ? 

A —Many days after I met Satjn and he told me, 'Yes, he used to 
wear doth m that fashion — who does not know thatF Satya 
laughed at it ’’ 


It IS clear from this descnption that Rajendra Nath Sett denied the story 
gven m the memorial He did not say anythmg about telhng the plaintiff 
that he had seen the body completely covered up He did not say that be 
expressed any regret for having made a statement regarding the cremation, 
nor _^d he My tiat he recognised the plaintiff as Ramendra Narayan Roy 
tospite of ttis dnect contradiction of the statement made in the memonal, 
^e plamM in his evidence made no attempt to prove affirmatively the 
statement contamed in the memonal regarding Raiendra Nath 
Sett The only statement m the evidence of the plaintiff in this connection 
IS ans 

"I know Rajendra Sett It is true that he saw me in Calcutta and 
recognised me ’ 

It seems to me that the story given m the evidence of Rajendra Nath Sett is 
a probable and reasonable story His evidence that he was astounded at 
ffie plaintiff giving correct answers to his questions and his descnption of 
his conduct m racing to Satyendranath Banerjee for an explanation seems 
to me so natural md so convmcing that it must be true But there is 
nothmg in this evidence to suggest that he had, m fact, been deceived at 
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Darjeeling, or that he had in fact seen the cremation of a body which had 
been hidden from public view His evidence in court, to my mind, merely 
suggests that he was taken aback at what he considered the uncanny 
knowledge of the plaintiff of past events, and it was not until his interview 
with Satjendranath Banerjee that he was able to regard that knowledge in 
its proper light I can see nothing m this evidence to discredit Rajendra 
Nath Sett 


NO MATERIA!/ CONTRADICTIONS 

The learned trial judge has disbeheved Rajendra Nath Sett apparently 
owmg to contradictions between the evidence of this witness and 
Bejoy Kumar Mnkherjee regarding the lime of their amval at “Step 
Aside” on the mornmg of May the 9th, and contradictions between 
their evidence and that of Satyendranath Banerjee regarding the contents 
of the note which they received from the latter In his evidence Rajendra 
Nath Sett deposed that “one day after midnight at about I o’clock, the said 
durwan, who accompanied Satyendra Babu in his walk, having come to our 
place pushed the door and gave me a slip In this it was written in Enghsh, 
'Dear Mr Sett, Kumar is no more, please come with Brahmins for the last 
ntes’ This slip was in the handwriting of Satyendra Babu” Satvendranath 
Banerjee deposed “I did send a man to the Sanitarium, but not m the 
evening To Com f— The man I sent was either a servant or Dunvan — 
(adds) I sent him after Kumar had died at midnight I sent one man I 
sent him after an hour or so after Kumar’s death which took place at 
midnight , 

Q — ^Do you suggest you sent him at the time to the Sanitarium for 
men to come and take the corpse of the Kumar to the cremation 
ground ? 

A — ^No I only sent a chit to give information I did not want them 
to come at night — ^it depended on them ” 

The entry in Satyendranath Banerjee’s diary of May the 8th reads “Sent 
man to the Sanitanum for men to get the corpse removed for funeral ” 

In other words, the diary entry supports the evidence of Rajendra Nath 
Sett, but contradicts the evidence of Satyendranath Banerjee I do not think 
that the evidence of Satyendranath Banerjee on this point is a matenal 
contradiction But, in any case, I do not see why the statement of Satyendra- 
nath Banerjee in this court which contradicts his own entry written at the time 
should be considered sufficient to discredit a witness like Rajendra Nath 
Sett With regard to the time at which Rajendra Nath Sett and Bejoy 
Kumar Mnkherjee went to “Step Aside”, Rajendra Nath Sett deposed 
“When we reached the “Step Aside” it was almost dawn It w'as not before 
3 o’clock”, and in cross-examination he states “At that time when it 
began to dawn at Darjeeling I cannot say But there the dawn begins later 
than in this part of the country It was at about 5-30 or 6 or 6-30 AM” 

Bejoy Kumar Mukherjee in cross-examination states that on receivmg 
the news of death he went to “Step Aside” probably very early in the 
morning, it might be 4 or half past 4 Satyendranath Banerjee’s diary of 
May the 9th opens with the sentence, “Sett with men from Sanitanum 
arrived ” It has been suggested that because events between midnight -of 
May the 8th and dawn of May the 9th have been entered by Satyendranath 
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Banerjee under head May the 8th in his diary, therefore, anything that is 
entered under head May the 9th must necessarily occur after dawn It is, 
therefore, argued that the entry m Satyendranath Banerjee's diary of May 
the 9th proves that Rajendra Nath Sett and others from the Sanitarium had 
not arrived until after dawn on May the 9th 

Satyendranath Banerjee’s diary was not written up at the time It was 
certainly not written until 10 or 12 days after To attach such importance 
to the date under which this entry is made seems to me without justification. 
I do not think that the fact that this entry appears under date May the 9tli 
justifies us m coming to any conclusion on the question whether Rajendra 
Nath Sett and his companions arnved before dawn or after dawn I have 
been unable to find any evidence on the record to justify the conclusion 
that Rajendra Nath Sett was giving false evidence either with regard to 
the message he received, or with regard to the time at which he went to 
“Step Aside”, or m respect of the details of the cremation as he remembers 
them 


HARAN CHANDRA CHAKLADAR 


Another witness I considered to be obviously a truthful witness is Haran 
Chandra Chakladar The learned trial judge rejected his evidence for reasons 
set out in his judgment at pages 391-392 At page 392 of the judgment the 
learned tnal judge observed that Haran Chandra Chakladar falsely stated 
that he was present at the condolence meetmg which took place at the 
Sanitarium on May the 16th, 1909 It appears that a list of the gentlemen 
present at the condolence meeting was drawn up and kept in the file at the 
herns Jubilee Sanitarium The name of Haran Chandra Chakladar is not 
^ j learned trial judge found even a ‘youngster’ who 

attended appears there, and from this fact the learned trial judge has come 
to toe conclusion that Haran Chandra Chakladar was not present at the 
meeting, and had, therefore, given false evidence when he said that he was 


^tnesses whom the learned trial judge has held to be witnesses of 
toto, u hose honesty could not possibly be questioned, are Hiralal Roy and 
Nagendrmath Rakshit, two of the members of the Maitra group Each of 
ese witnesses has stated on oath that he was present at the condolence 
toSS ? not occur m the hst, Ex Z[118) , It is obvious, 

toe list nf npr ^ fact that a gentleman’s name does not occur m 

reason for condolence meeting is not a sufiicient 

reason for holding that he was not present at that meetmg 


^ CHAKI/ADAR’S STATEMENT TO LINDSAY 

Lmdfar''cS?er”tS^ ^akladar is one of the persons to whom in 1921 J H 
Lmdsaj, Collector of Dacca, sent a questionnaire No reply was received 

cZe “ SepteSbe^ TS LinSy 

Chakladar He .Si the opportunity of calling on Haran Chandra 
Lfiakladar He asked Haran Chandra Chakladar certain aue=tions and 

SmrrecSdeTa tf his answers 

Siv T H Sive a signed statement Conse- 

qnently, J H Xmdsay did not record the answers then and there He waited 
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■until he returned to his hotel and then recorded the gist of the answers as 
he remembered them The record which he prepared is Ex Z{359) and reads 
as follows “He said that he nas living at the Sanitannm, Darjeehng, m 
May, when a man came from tlie house of the second Kumar of Bhowal to 
say that the Kumar had died and asking him and others as Brahmins to help 
at the cremabon ceremony This man came in the morning Prof Chakladar 
went to tlie house and saw the body lying under a sheet, he helped to take the 
body to the cremabon ground, and he saw the Kumar’s face when the fire 
uas apphed to the dead body He knew the Kumar from before and 
recognised his face when in the pyre The body nas burnt in his presence 
Prof Chakladar did not wish to be called in court, so he had not given 
a written statement before Babu Sat}'endra Banerjee was with me when our 
talk took place, but he personally did not know the way to the house 
Prof Chakladar did not remember if there w'as any storm the night before 
the cremation ceremony” In his evidence J H Lindsay said "Calcutta 
w-as outside my jurisdiction As far as I recollect, 1 recorded that statement 
because this man had not sent an answer to the quesbonnaire sent to those 
whom I had learnt to be in Darjeehng at the time of the second Kumar’s 
death, and I thought he was the sort of person whose evidence would be 
believed tliroughout Bengal whatever he said” In cross-esammabon he was 
asked “You remember full well you sent him a quesbonnaire and he did 
not reply?” Answer “Not full well, but I think in all probability he had not 
replied” Haran Chandra Chakladar, on the other hand, states “No body 
personally or by letter asked for any statement from me before Mr Lindsay 
approached me ” 

In the statement recorded by J H Lmdsay in September, 1921 occurs the 
sentence “Professor Chakladar did not wish to be called in court, so he had 
not given a wntten statement before” It appears that in 1921 Haran Chandra 
Chakladar remembered that he had received a request from J H Lindsav, 
and he remembered the reason for not answering The fact that in 1931 he 
had forgotten that he had received a letter from J H Lmdsay does not seem 
to me surprising, and his statement that he had not received such a letter 
does not, in my opinion, justify the conclusion that he w'as givine false 
evidence 


Another reason given by the learned tnal judge for disbelienng this 
witness IS that he w-as unwilling to allow J H Lmdsay to record his state- 
ment and was unw'ilhng to give a wntten statement He stated that he 
objected to doing that, as he did not hke to be bound down by « written 
statenient The learned tnal judge seems to have thought that the witness 
wanted to be free to alter his statement and change it to suit the orcumstances 
But it seems to me that this answ'er merely indicates timidity and does not 
suggest that the wutness w-ished to remain free to alter his statement The 
very explanabon given by the witness seems to me an honest explanabon 
and not the explanabon of an untruthful witness The learned tnal iud?e 
renmrks further that there is untruthful evidence or falsehood in the statement 
of Haran ^andra Chakladar This untruthful endence is contained in tlie 
statement tliat tte wntness w'ent to see Ramendra Narayan Roj S or 6 dars 

0“ *at occasion It has been pointed out that 
Ramendra Narayan Roy was ill of colic 5 or 6 days 

Chandra Chakladar wL 

^tempbng to bolster up a false story that Ramendra Narayan Rov w'as ill 
for 14 days before his death Haran Chandra Chakladar was denSint 
-2 years after tlie events he was descnbmg Whether he went one day of 
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two days or five or six days before the death is a detail in which he was 
likely to make a mistake, and an inaccuracy of this sort seems to me too 
trivial to justify any comment 


APPARENT CONTRADICTIONS 


The learned counsel for the plaintiff has drawn our attention to an 
appaient contradiction between the statement in court of this witness 
and the statement in Lindsay’s note of September, 1921 In the first 
place, it should be remembered that Lindsay made his note from 
memory and not immediately after his conversation witli Haran Chandra 
Chakladar It is, therefore, by no means impossible that J H Lindsay was 
maccurate The contradiction we are concerned with is as to the time at 
which Haran Chandra Chakladar saw the face of Ramendra Narayan Roy 
In the statement recorded by J H Lindsay it appears that the witness went 
to the house and saw the body lying on the bed covered with a sheet, and 
that he did not see the face and the body until fire was appLed [thereto 
at the cremation ground In his evidence in court the witness states that he 
saw the body before it was taken to the cremation ground, and also at the 
time of bathing it, and also at the time of performing mukhagm There is 
indeed a contradiction if Lindsay’s lecord of the conversation is accurate 
But when we remember the contradictions occurring in the statement of a 
witness of admitted honesty hke Dr Pran Krishna Acharjja, it is obvious 
that this sort of contradiction does not indicate untruthfulness on the part 
of the witness 


N^one of the reasons mentioned by the learned trial judge or put forward 
by the learned counsel appearing for the plaintiff seem to me to justify 
rejecting tte evidence of this witness It should be remembered that both 
J Chakladar were examined on com- 

trial court therefore, the appellate court is m as good a position as the 

theie witnrL! f evidence I am satisfied that both 

these witnesses are truthful witnesses Though they are truthful it does 

deSs But i IS clear 

ttie moSLrorM cremation of the body on 

about the nrocppH ^ i remembered nothing strange 

omis ion of ‘^«®tom and no seroL 

r«sual in thP ceremomes If there had been anvthmg 

ev.deoi to ny S eSbSSsTw 

Mav the 9th wno an « a « cremation on the morning of 

to arouse suspicion ^ cremation with nothing to excite comment or 


RISKS OF TAKING A FAICED BODY TO CREMATION 

prevmusXigS!’a?if, fn^faJt^^Siarbo^^^^ cremate the body on the 

people in Darjeeling would have hearf of facts^ 'anT that 

been more than usually attentivp T.rhpy, „ ^ j and would have 

following morning and represented to be the bodv''X,crr 

previous night In an ordinary cremation npot^p ^ ^ 

may pay hltle attention to the actual bodf ll f procession 

circumstances those who attended the funeral 'X " 

ijjc zunerai were likely to pay more 
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attention than 'usual In an ordinary cremation of a Hindu the body is 
necessanly exposed to the view of the people attending it, the body is- 
bathed, it is smeared with ghee, it is then placed on the funeral pyre and 
fire is then applied to the face At' this stage anybody attending the funeral 
can, if he desires, see the body and see the face True, the majonty of 
people would not take the trouble to do so They would assume that tlie 
body was the body of the man it was represented to be But I find it difficult 
to believe that after the events of the previous night as described by the 
plainfafi’s party, the members of the household at “Step Aside” would have 
dared to take another body to cremation and expose it to the gaze of 
people who were strangers to themselves It is admitted that no attempt 
liad been made on the night of May the 8th to select people to assist at 
the cremation An appeal for help had been broadcast, any Brahmin or 
bhadralogtie m Darjeehng might attend, and no attempt was made to 
restrict the invitation to selected people Similarly, it is admitted that 
there w'as no attempt to restnct the invitation on the morning of May' the 
9th The people at "Step Aside” could not possibly know that their invita- 
tion on May the 9th would not be received by the same people wffio had 
received it on May the 8th They could not possibly know that the same 
people who had attended the cremation on the mght of Maj the 8th would 
not be present at the cremation on the morning of the 9th It seems io me 
almost incredible that they would have run the risk of taking any body 
other than that of Ramendra Narayan Roy to the cremation ground on the 
morning of May the gth and expose it to public view In criticising the 
evidence of the witnesses who have deposed to the morning cremation, thfe 
learned counsel for the plaintiff has pointed out again and again that the 
witnesses were not intimately acquainted with Ramendra Narayan Roy, and 
that, therefore, they were scarcely in a position to identify accurately the body 
that they saw It may be that the particular 'ivitnesses examined had no 
very intimate knowledge of Ramendra Narayan Roy But that is not the 
important question The fact remains that Ramendra Narayan Roy had 
moved freely in Darjeehng for a week or 10 days before he was ill He had 
been seen by many, and he was obviously a conspicuous figure He was 
attended by armed followers, he and his brother-in-law were very noticeable, 
and he appears to have comported himself almost as an mdependent pnnce 
It IS certain, therefore, that many people must have seen him and noticed 
his features I find it difficult to beheve that the people at "Step Aside” 
w'ould have risked exposing the body of another man to the public, any of 
whom might have seen Ramendra Narayan Roy a few days earlier and 
remembered his features At the least breath of suspicion their conspiracy 
would have been exposed Therefore, it seems to me that in the present 
case the very fact that the cremation was an ordinary ciemation with nothing 
in it to excite suspicion is almost conclusive proof that the body burnt was 
the body of Ramendra Narayan Roy 


SUMMARY OF CONCLUSIONS ON DARJEBLING CHAPTER 

My vlew^ therefore, on the evidence regardmg the events at Darjeeling 
in May, 1909 may be condensed into the following ten propositions 

(1) It is almost impossible to reconcile the evidence on record regarding 
the symptoms and treatmerit of Ramendra Narayan Roy and the conduct of 
members of his personal staff ht Darjeeling with the theory that there was 
any conspiracy to murder him 

36 
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(2) If there was no conspiracy, it follows that there was no motive on 
the part of the members of the household to fabricate false evidence while 
they were m Darjeehng. 

(3) If the evidence that came mto existence while the party was still 
nt Darjeeling is not dehberately false and fabricated evidence, that evidence 
IS conclusive that the death of Ramendra Narayan Roy occurred about 
midnight and the body that uas burnt the next day was the body of 
Ramendra Narayan Roy 

(4) There is no convincing evidence that the apparent death of Ramendra 
Narayan Roy occurred at or about dusk The only evidence on this point 
which IS worthy of serious consideration is the evidence of the Maitra group 
and of Ralidas Pal The other circumstances of the case, and particularly 
the conduct of these gentlemen on May the 9th and subsequent days, indicate, 
in my opinion, that they are mistaken m their recollection 

(5) The weather reports indicate that there was probably no rain at 
all m Darjeelmg on the night of May the 8th either at the cremation ground 
or any other place withm the municipal area But even if it be aassumed 
that the reports are such that some rain uas possible, it can be stated with 
certamty that there was no such violent storm and widespread rain as was 
described by the witnesses examined on behalf of the plaintiff 

(6) The evidence of the witnesses who said that they saw or heard of 
the procession to the cremation ground on the night of May the 8th is 
most unconvmcmg, and some of it is obviously false and tutored evidence 

(7) There was no opportunity so far as can be seen for Satyendranath 
Banerjee or his companions to get a dead body in the middle of the night 
for the purpose of a second cremation There was no motive for domg so, 
and there was no reason why they should take such a body back to “Step 
Aside” 

(8) With regard to the story of the rescue, there is very good reason for 
believmg that the witness Gopal Das is not the Darsan Das mentioned by 
the plamtiff as one of his rescuers , and the actual story of the rescue, besides 
bemg intrinsically improbable, is an obvious after-thought 

(9) The mommg cremation is an admitted fact The evidence on record 
establishes beyond all possibility of doubt that the morning cremation was 
an ordinary cremation with nothmg to evoke comment or arouse suspicion 

(10) The body cremated on the mommg of May the 9th was exposed to 
the pubhc view, and it is, therefore, incredible that it would have been the 
body of any other person than Ramendra Narayan Roy 

These ten propositions, to my mmd, establish almost with certainty that 
Ramendra Narayan Roy died m Darjeelmg at midnight of May the 8th, 1909, 
and was cremated on the mommg of May the 9th 

If, however, the one chance m a milhon occuired and Ramendra Narajan 
Roy was rescued, the foUowmg questions arise 

What was he domg between May, 1909 and his appearance in Jaidebpur 
m April, 1921 ? 

Is there anj evidence to show where he was, and what he was doing ^ 

Is there any good and sufiScient explanation for his failure to com- 
mumcate with his relatives and fnends and his failure to return 
home? 
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These questions require answers and lead us to an examination of the 
-evidence regarding the period between the alleged departure of the plaintiff 
irom Darjeeling in 1909 and his appearance in Dacca in the year 1921 


INTERVENING YEARS-1 

The learned advocate for the ^defendants drew our attention to the 
-evidence of various witnesses regardmg the statements made to them by the 
plaintiff after his return Such statements are said to be inconsistent with 
the evidence now given by the plaintiff regarding his condition and his 
.conduct durmg the period under examination In our opinion, no importance 
should be attached to these statements Travellers the world over are 
accustomed to tell tall stories on return from their travels, and to draw the 
long bow It may be that in conversation, the plaintiff drew freely upon 
iis imagination and gave stories to witnesses which were not strictly true 
It would be unreasonabe in our opinion to attempt to bmd him down to 
the stones then given, and we are of opmion that these stories may be 
safely ignored The same chantable view cannot, however, Ibe adopted 
with regard to the statements made by the plaintiff in solemn documents or 
in connection with solemn proceedings in court Before examining the 
evidence given in this case it is necessary to examine the statements previously 
-made by or on behalf of the plaintiff in solemn documents, or at all events, 
.on occasions when he recognised the necessity of adhering stnctly to truth 


PLAINTIFF’S FIRST CONNECTED STATEMENT IN MEMORIAL 

The plaintiff had an interview with J H Lindsay on the 29th of May, 1921 
But the record of that interview does not show that he gave any account of 
,his wanderings or his condition between the time of his alleged disappearance 
in 1909 and his reappearance in 1921 The evidence given in the Defamation 
«ase mstituted by Dr Ashutosh Das Gupta has already been referred to, and 
that evidence deals only with the supposed departure of the plaintiff from 
Darjeelmg The first connected statement, by the plamtiff is to be found m 
his memorial, Ex J , which runs thus 

“That your memonalist’s body was picked up from the cremation 
ground and carried away by some sannyasi and that when your 
memorialist regained consciousness some days after, he found himself 
lying in a hut surrounded by sannyasis That owing to this crisis in 
his life your memorialist suffered from some time from a complete 
forgetfulness of everything connected with the previous years of his 
life Gradually he regained his senses and found himself, as one of 
the Naga sannyasis and from that time led the life entirely of a 
sannyasi immersed in their atmosphere for nearly twelve years The 
result was that the only way in which he could express himself was 
through the language he heard all round him, that he garbed himself 
exactly in the manner of his new associates, and his very existence 
was from now transformed into that of a sannyasi 

That after he had travelled all over India for twelve years his 
guru advised him to revisit his. native place according to the custom 
of the sannyasis Your memorialist was enjoined by his guru neither 
to reveal his identity nor to return to his family and your memonalist 
himself had no mind to do so 
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That yonr memomlist on returning to his natve town took up 
his abode m- the manner bf a sannyasi on the Euckland Bund by 
the side of the river Buriganga Bor nearly three months he sat there 
when hundreds of people used to visit him and gradually began to 
question if he was none other than the second Kumar of Bhowal As 
time went on fuller remmiscences of his former life began to dawn 
upon him and he could feel at times that he was back to the scenes 
of his old life It was from this time that memories of the past life 
began to quicken within him and an impulse to go back once more 
to his family grew ” 


STORY GIVEN IN COURT 

When the plamtiff deposed in court he gave the following story regarding 
the events which took place after he recovered consciousness in Darjeeling 
up to the tune of his amval in Dacca 

“What happened after I became unconsaous I do not know I returned 
to consciousness I found myself in (hills and jungle) 

I was lymg on a kliatta That was on firm grouhd and the only 
house was a tm chlmpra There were four sannyasis there besides 
myself I asked, 'where am I The sannyasis said ‘You are weak— 
don’t talk’ They said that m Bbndi I could understand Hindi then 
I had picked it up as in my house were Darwans, syces, mahuts who 
talked Hmdi As the sannyasis asked me to keep quiet, I kept quiet 
I was at the same place for 15 or 16 days During the peiiod I had 
no talk with the sannyasis I do not remember what happened after 
that I left after that I went with the 4 sannyasis We went on 
foot and also by train The next thmg I remember is that I was 
at Benares — at Asighat, Benares The 4 sannyasis were w'lth me still 
At Asighat we stayed in a sadhu’s asratn We met other up-coimtry 
and Bengalee sadhus I met two Bengalee sadhus I spoke to them 
I spoke to them in Bengali I spoke to the up-country sadhus in 
Hindi I was speaking to the 4 sannyasis, whom I mentioned, in 
' Hmdi and they spoke m Hindi too At this time I had lost all 
memory of who I was At Asighat we stay'ed for 3 or 4 months The 
4 sannyasis aforesaid stayed on with me One year had elapsed from 
the time I left Darjeehng to the time I left Asighat From Asighat 
I and the 4 sannyasis w ent to Bmdhachal From there we, the 
4 sannyasis and I, w’ent to Chitrokoot From there we five went to 
Allahabad Then to Mathura, then to Brmdaban Then to Handwar 
(Hardwar) Then to Hrishikesh, then to Lachmanjhola Then to 
Dehradun Then to Hardwar Then to Kangra Then to Kashmir At 
Kashmir we were at Baramula Sub-dmsion, then at Sreenagore which 

IS (capital) Thence we went to Amarnath We went to these 

places on foot or by tram On foot we traversed jungle and hill Fioffl 
Asighat to Amarnath took 4 years or so Amarnath is a shnne (^*f) 
People visitmg Amarnath stay m the village below At Amarnath we 
stayed 2 or 3 days During the period took place an incident I took 
<nz (mantra — verse sacred to any rehgious order) there and became a 
disciple (f*Isl) I took a mantra and became a disciple of Dharam Das, 
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one of the 4 sannyasis, with whom I went I remember the {mantra) 
After this taking of (verse sacred to any religious order), sannyasis 
j called' me 'Brahmacltan I had an idea how I had come to 'be among 
’ these people This idea I came i to have after I had taken the sjj 

(verse sacred to any religious order) After I took mantra I had a 
talk with my guru re^rding this matter 

Q —Are you in a position to tell the learned judge what your own idea 
of the matter was after this? '(Objected to Allowed) 

i ' ' 

A — ^The idea I got was that I was found in a wet condition; at 
Darjeeling sasan (cremating ground) I could not recall who I 
was or where my home was when at Amaniath I used to think 
sometimes in my mind as to where my home was and- where my 
relations were 

Q — ^This was before or after the mantra ? ^ ^ 

A — ^After 

I would tell my guru, this We would talk about,, my going back to 
my home and relations Guru said, 'I shall send you home when the 

proper time comes ’ I asked what he meant by proper time ( TO 
) I understood that if I could renounce the Jjtiltfl (worldly 

attachment) and ban and ghar, and relations and come back to him, 
he would take me info the sannyasi This conversation was after I 
left Amamath and this was one year before I returned home From 
Amarnath the 4 sannyasis and I went nortliwards into the hills and 
got to Chamba, a Rajdhani Thence we went to Kullu Then we 
went to Sachitmandi, which is withm the territory of a Raja From 
there we went to Nepal From Amarnath till we went into Nepal 
the time that elapsed was 2 or 3 years We travelled on foot or by 
train We four went from Sachitmandi to Nepal m 2 or 3 years 
In Nepal we went to Pashupatmath shrine There we met other 
sannyasis At Pashupatmath there is a great sadbu called Bangali 
Baba I went to him He talks Hindi From Nepal vie went to 
Tibbet From Tibbet we returned to Nepal Nepal to Tibbet and 
Tibbet to Nepal took 3 or 4 months From Nepal we descended after 
a year’s stay at Nepal We descended witli the same 4 sannyasis with 

me We went to Braha Chhatra above Nepal It is (capital) 

There I recollected my home was at Dacca I told the gum this He 
said 'Go, your time has come ’ He said ‘Go back to your home ’ 
I asked him where ' I ' could find him again He said at Haridwar 
From Braha Chhatra I went alone to various places I went first to 
Pnrnea district Then to Rangpur Then to Zamakhya Then to 
Ganhati District Then I got into a tram, went to a place on the 
other side 'of the Brahmaputra Then I came to Dacca wa Fuljhun ” 


' STATHMBNT IN CROSS-EXAMINATION 

In cross-examination this was amplified, and he makes out a case that for 
6 or 8 months after he recovered consciousness he had the mind and the 
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knowledge of a small child The statement on this point is as follows 
“I was not conscious that the sannyasis were different from me I saw the 

(matted hair) and that they were naked, and the ^ (ash) on' their body, 

but I had no consciousness of any distmction between them and me I had. 
no consciousness as to whether I was a Bengalee, or Pnnjabee, or i^nghsh at 
that moment I lay on a kltatia under a chlmpra I had no memory of any 
different of bed or bedstead Nor if I was 'a bhadralogue or a peasant 

Nor of a house-holder or batragt nor of a yogi or bhogt Nor if my previous 
life was happy or miserable No consciousness at all of my past — ^like a baby 
just bom I can’t recall if I knew Bengali or Hindi— only the sannyasis 
spoke m Hindi and I understood, and I understood they were Hindusthanis 
It was as if I was born anew I did not know if I was a man or a ghost 

"Q — ^You remembered your Bengali? 
i4— No 

Q — ^You had consciousness you knew Bengali? 

A —I had not I had no consciousness of being suirounded by hills 
or whether I was in a sea I could not recognise trees, nor sky, 
nor cloud 

g — ^Whether it was sky or patal ? 

A —No I started learning things like a child This was my condi- 
tion till I reached Benares I don’t remember, no consciousness, 
if I got into a tram Or how I went to Benares Whether by 
tram or on foot Nor if I went by the Darjeeling Railway The 
sannyasis began to call me by what name I have no consciousness 

Q — ^They called you like a man or a dog ? 

A — Don't know They did not give me a name Can’t say how they 
called me I did not see any Bhutia or hillman on my way, nor 

could I know him if I did I could not know cattle, such as 

(cow, calf, ram, goat) I could not know articles 

of food 

Q — Supposing the sannyasis gave you ?pf& (bread), would you distin- 
guish It from nee? 

A —No ” 

At first he stated that this mental condition continued long after he reached 
Asighat at Benares, and in fact contmued up to the time at which be 
received the mantra from his guru which was some years later In re-examina- 
tion he was asked to reconcile the fact that he gave a list of the places which 
he visited after leavung Benares with the statement that he had no conscious- 
ness at all, no knowledge until he reached Kashmere In answer to this 

question in re-examination he stated "I got back full (consciousness) 
(jpi^'srttl everythmg was in order) at Asighat, Benares”, and then after 

re-examination, when the cross-examination was read over to him, he stated 
in connection with the evidence given in cross-examination that he had 
ordmaiy knowledge of things after Asighat, only he did not know his home 
and people 
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It appears, therefore, that his definite case is that after recovery 
from illness at' Darjeeling his mind was a complete blank for 6 or ^ 
months Tljereafter he had the ordinary_ knowledge of a man of his age, 
except that he had no recollection of his own past or of his own identity 
This condition continued until he reached Braha Chhatra sometime m the 
beginning of the year 1920 At Braha Chhatra he recollected merely that he 
was a man of Dacca district There was no further recovery of memory 
nntil he reached the town of Dacca in the beginning of 1921 


CASB PUT TO MEDICAL EXPERTS 

1 

The learned trial judge has discussed at some length the recorded cases 
of loss of memory, of dual or multiple personality, and of shell-shock, and 
after coming to the conclusion that experience of shell-shock cases shows 
that sucli loss of memory, as that claimed by the plaintiff, was possible, has 
decided that the plaintiff must, therefore, have lost his memory as he says 
The case as put forward by the plaintiff was put to three doctors examined 
on behalf of the plaintiff ' Dr MacGilchnst was given a statement of the 
case as it was understood by the plaintiff’s legal advisers The statement 
of the case put to him is as follows 

“When the Kumar recovered consciousness, his memory of the past 
was gone and he began picking up his sense perceptions of the 
objective world afresh He was, however, able to walk and go 
about, take his food, perform all the natural functions and hve in 
^ harmony with his environment, and the objective world 

2 Some years later, a vague impression troubled him now and 
then that he had his home and his relatives, somewhere or other, but 
no definite remembrance of them visited him 

3 He continued like this, going about with 4 sannyasis over 
the whole breadth of India, from Bengal to Kashmere, and back from 
there to Nepal and Tibet, until about 11 years after his wanderings 
his memory revived to the limited extent that he was a man of Dacca 

4 During these 11 years, however, he talked in his Dacca dialect 
whenever he met a Bengalee to talk to Ordinarily, he earned on in 
'Hindi’ with his sannyasi companions and the up-country people he 
met It may be mentioned he knew Hindusthani from before 

5 When the memory came to him that he was a Dacca man,, 
his gum (preceptor) sent him to Dacca, where he managed to amve 
in the course of a year’s wandenngs through various places of Bihar 
and Bengal 

6 He arrived at Dacca Station at midnight, stayed the nighf 
there, and on the following morning as he got up he found the 
scene round him familiar and was able to make his way to the 
Bnckland Bund unaided 

7 He stayed on the Bund as a sannyasi for 2 to 3 months and 
the sight of his old acquaintances revived his memory of them, and 
he also remembered that he was the second Kumar of Bhowal when 
people near him began talking that he was so Later, when he was 
taken to Jaidebpur, his memory revived completely and he knew 
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his rooms in the palace, all the other rooms la it, all its sarronndmgB, 
and recognised his own people, i c , sister, grandmother, nephews, 
etc , when he met them there. 

8 \nien, later on, friends and acqnamtances met him, he was 
often able to remember the mddents of his past hfe that had happened 
in connection with these friends ” 

Dr rviacGilchnst expressed the opinion that snch a history was feasible 
Dr Bradley was asked whether such a statement was consistent with proba- 
bihty, and” he answered “It is quite consistent nith probabilities, but I 
would like the word ‘possibihty’ better Such things have happened” Dr 
Bradley also expressed the opmion that the story was certainly possible 
Neithei Dr 3IacGilchnst nor Dr Bradley are experts in mental disorders, 
and they do not pretend that they have come across a case similar to that 
of the plaintiff 


LOSS OF JIEjMORY 

Even Dr Berkelej Hill, who was for years iledical Superintendent of 
the European Mental Hospital at Ranchi, stated this his practical experience 
of cases of loss of memory was very small But he added that he had studied 
the subject very extensively In explammg the case to the court he suggested 
that if the plamtiff’s case was true, the cause of the loss of memory must 
have been injury to the bram caused either by physical shock to the bram 
or by a mental shock, such as a strong emotion There is no evidence on 
record that the plaintiff received any physical mjury to the brain, or that 
there was any such mental shock as Dr Berkeley Hill nsnalised There 
is no evidence that the plaintiff had had from before, any fear of bemg 
poisoned The plamtiff made it perfectly clear m his evidence that until 
bis return to Dacca he had no idea that he had been poisoned There is 
nothmg in the endence m the case to suggest that m fact he received 
any great mental shock In other words, we have no evidence in this case 
that there was any cause for loss of memory as suggested byiDr. Berkeley 
Hill Cases of loss of memory are very rare , and the mere fact that no 
cause can be assigned for this particular case of loss of memory is not 
sufacient to prove that there was in fact no loss of memory iledical Science 
has not yet advanced to the stage where we can say with certamty that 
such a story, as advanced by the plamtiff, is impossible, and it has been 
conceded that nobody can say that the plaintiff’s story of loss of memory is an 
impossible story The story is a possible one It is possible that he lost 
his memory as he says But to admit that the story of loss of memory is 
a possible story is not the same as to accept the' story as true Loss of 
memory is a fact suscepfable of proof like any other fact, and if, mdeed, the 
plamtiff lost his memory as he says, that fact can be proved by evidence m 
the ordmarv wav 


XO E3TDEXCE OF LOSS OF MEMORY AS A FACT 

The learned trial judge made no attempt to examine the evidence 
regarding this loss of memory and to decide therefrom whether m fact 
there was a loss of memory He contented. himself by holding that loss of 
memory was possible 



ALLEGED LOSS OF MEMORY 


569 


JHALKI INCIDENT 

The plaintiff wandered throughout northern India for 10 or 11 years 
according to his own story Apart from the sannyasi, Gopal Das, whom he 
'examined to prove the rescue at Darjeeling and who deposed to the plaintiff’s 
wanderings during these years, one other witness only was examined to 
prove any connection , with the , plaintih during these years That witness 
IS Anath Bandhu, Bhattacharjee He deposed that he knew Ramendra 
Narayan Roy before the latter went to Darjeeling He also deposed that he, 
the witness, had visited many shrines, in India in his time, and he asserted 
that once when at Jhalki with some other pilgrims he met Ramendra Narajan 
Roy He fixed the time of this meetmg as some time, after the death of the 
eldest of the three brothers But he was not sure whether it was in the 
lifetime of the youngest biother Rabindra Narayan Roy He fixed it, theie- 
fore, at some time between one and three years after the disappearance of 
Ramendra Narayan Roy from Darjeeling His account of the meeting is as 
follows “At Jlialki I met the second Kumar of Bhowal Mohini Babu first 
saw him and he took me to him so that I might see him Mohini Babu 
knew the second Kumar When Mohmt Babu took me to the second Kumar, 
he, the second Kumar, was in the company of sadhus I recogmsed him as 
the second Kumar The upper part of his body was covered with a geim 
'(ochre) cloth fastened at the neck wnth a knot He was seated and the cloth' 
was covering his body except the feet He was seated on a blanket His 
hair was longer than it used to be His hair and beard looked like 5 or ,6 
months’ growth— it looked as if he had not shaved or cut his hair for 5 or 6 
months That was the difference as regards hair between what I saw before 
and what I saw now His face was smeared with ashes and his body slightly 
thinner I spoke to him I said ‘Why are you here ’ Go home * He 

said in Bhowali tongue ‘Gitrw knows’ ( 'g^ Gum, the spiritual guide, 

knows Then I asked, (when would you go home ?) He said, 

(Can’t say) Looking to his stiange attitude, and to his 

taciturn and indifferent mood and the kind of stare with which he looked 
at me, I said nothing else to him ’* This description does not suggest that 
Ramendra Narayan Roy did not know who he was, and it does not m any 
way confirm his evidence regarding the alleged loss of memoiy The evidence 
of the witness is open to comment in that though he knew that Ramendra 
Narayan Roy was supposed to be dead, and though he says that he recognised 
him at Jhalki, it never entered his head to communicate this fact to anybody 
until he returned home When he returned home, he told one Akshay Roy 
about the meeting He also told a number of other people according to his 
statement, all of whom are dead He does not seem to have communicated 
this fact to any member of the Bhowal family Moreover, he made it clear 
in his evidence that he told the othei sannyasis with whom he found Ramendra 
Narayan Roy, who Ramendra Narayan Roy was and where uas his home and 
what was his condition In this respect he was contradicted flatly by Gopal 
Das who stated that before the occasion when he, the witness, met Dharam 
Das at Nankana (that is, after the iisit of Dharam Das in Dacca in 1921), 
he did not know who the Brahviachaii (plamtiff) was It is true that in 
re-examination this witness, who was always extremely susceptible to the 
suggestions of the learned counsel for the plaintiff, explained this away by 
saymg “When I said in cross-examination that I did not know at Braha 
Chhatra who the Brahmachait was or whether he was Raja’s son, etc , I 
meant that we would not let him go until w'e had it from his own mouth. 
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his distnct and father’s name and home ” This answer does not improve 
matters and is obviously not a straightforward one 


RANGPUR MEETING WITH HARIMOHAN BASAK 


Further, apart from the fact that Anath Bandhu Bhattacharjee’s evidence 
is not m itself convincing, it does not coiroborate the plaintiff m any waj 
regarding the alleged loss of memory, and yet this is the only witness 
other than Gopal Das who came in contact with the plaintiff before the 
plaintiff reached Braha Chattra and remembered that he was a man of Dacca 
For the period between Braha Chhatra and Dacca one witness has been, 
examined He is Hanmohan Basak He deposed that he too knew Ramendra 
Narayan Roy before the latter had gone to Darjeeling, and he added that in 
Magh or Falgoon, 1326 BS he saw him at Kahban of RaUgpur He was 
asked “Did you recognise him as the second Kumar’’’ A —“I thought so, 
and so I spoke to him I had given a bhandara (feast) to the sadhus, and 
after their meal was over, I spoke to the sadhu I said T want to put a 
question to you, would you answer truly’’ He said in Bengali with a tan 

(mtonation) ‘f^ Eh8 ?’ (What do you want to say ’) I said 

SW (You seem to be the Kumar of Jaidebpur ?) He stared at 

me, but made no reply and sighed a deep sigh He said nothing else 1 
repeated my question, but he said nothing He looked into my eyes first, 
and towards the end he sat on — not with downcast eyes, but with eyes not 
turned towards me, but down ’’ 


evidence too is inconsistent with the plaintiff's story It indicates 

first that plaintiff knew by this time that he was the Kumar of Jaidebpur, 

thus contradicting the statement that until he reached Dacca he had no 

idra who he was The evidence of this witness too is far from convincing, 

but even ff accepted, it does not in any way corroborate the plaintiff’s version 

\\ e thus have apart from Gopal Das only two witnesses to prove this alleged 

wnnnrf Witnesses tend to contradict rather than to 

Tjf I ^ave referred to the evidence of Gopal Das 

Ibn iff suspecting that he is not the saiinyasi Darsan 

f ^oes not read like the 

hrsSfn mflt. ^ P““ted out, he had no 

of the rnnff!? to his knowledge ot the identitj 

01 the man with whom he was travelhng ^ 


Entire absence of evidence to support plaintiff's story 

been^Sf examined by the plaintiff, and no attempt has 

evidence No aH-prtf «■ k ' 1 party since the case was opened to obtain his 
evidence No attempt has been made to secure the evidence of Lok“ Das 

Sople fith^whom to obtain the evidence of, the 

9 or 10 vL Th I ^ “ ‘=‘>“tact during these 

9 or 10 years The absence of all evidence in support of the nlamtiff’s 

sTatemeft T hf -‘^h the uncorr^bfrated 

H. has a.t„.d .ua storj , 
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and I that it is unsafe to hold any fact proved which is based on his- 

uncorroborated testimony I hold, therefore, that there is no satisfactory 
evidence that the plaintiff did lose his memory 

’ The plea of loss of memory is obviously an extremely convenient one for 
a person coming forward to claim the identity of a man long supposed to be 
dead It helps him to avoid answenng questions, and it helps to explam 
Ignorance of the past which would be otherwise inexplicable It seems to 
me that the plamtiff's failure to prove by reliable evidence that he had, in 
fact, lost his memory is sufficient to rouse the gravest suspicion regarding- 
the truth of his story If the plaintifE did not lose his memory, then we 
are left without any explanation why he made no attempt to return to his 
family after recovenng consciousness We have no explanation why he 
made no attempt to co mmuni cate with his family and lelieve their anxiety 


ALLEGi^D REASON FOR RETURN HOME 

We liave, however, an explanation offered by him as to the reason for his 
ultimate return to the bosom of his family In his memonal he made it 
clear that he returned to his family under the instructions of the gum to 
ascertain whether the attractions of worldly affairs and family ties were 
strong enough to induce him to abandon the idea of becoming a sannyasi 
He stated clearly that it was the habit of sannyasis to return to their families 
after the lapse of 12 years and subject themselves to such a test to deter- 
mine their fitness for the avocation of sannyasis, and he made it clear that 
it was for this purpose tha^ he returned to Jaidebpur 

It IS impossible to reconcile this story with the story in court that until 
his arrival at Dacca he had no idea of his identity, his 'condition in life or 
where his home was except that he was a man of Dacca district It is also 
difficult to understand why he should take one year to reach home from 
Braha Chhatra, if he was sent to subject hjinself to the test whether worldly 
affairs were still attractive for him, and if, as he alleges, he was to report 
himself to the guru after the lapse of a year if he had been able to pass 
the test It is also difficult to understand why he should wander so far 
out of the way as Kamakhya in the Assam Valley, if he was coming from 
Braha Clihatra to Jaidebpur to subject himself to the test It seems clear 
that the plaintiff is not able to give a rational and consistent explanation 
of the reasons for his return to Jaidebpur or the reasons for his absence 
from Jaidebpur for so many years 


INTERVENING YEARS— 2 
' return of DARJEELING PARTY 

Bibhabati and the rest of the Darjeeling party left' Darjeeling on May 
the 10th to return to Jaidebpur They reached Damukdia Ghat during the 
mght of the 10th May, and from there they sent a telegram dated the 1 1th 
of May, 1909 to Jaidebpur which reads as follows "We reach Jaidebpur 
this midnight Sd Mukunda” The entry in the diary of Satyendranath 
Banerjee dated the 8th May, 1909, shows that messages had alreadv been sent 
to Uttarpara where Bibhabati’s relatives lived, and to Jaidebpur, informing 
the death of Ramendra Narayan Roy Somebody from Uttarpara had v'lred 
at once to Jaidebpur in these words "Sister earnest requests that Bibha 
should come here directly kindly agree and arrange accordingly Ramnarain ” 
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It IS apparent that on receipt of this telegram Ranendra Narayan Roy, the 
eldest of the three brothers, apprehended that Bibliabati would be taken 
straight to Calcutta and thence to Uttarpara and would not be brought back 
to Jaidebpur He, accordingly, sent a party of men to intercept them at 
Poradah What happened at Poradah is described in the diary of Satyendra- 
nath Banerjee under date May the 11th It reads “At Poradah Kumar 
sent Jogen, Jogesh, Billoo, Dwarik Master, Nikka Babu, his wife and a lot of 
women and servants The reason for sending so many men and posting 
them at Poradah was lest I should take sister away to Calcutta Under 
instruction Jogen after making inquiry wires to Bara Kumar from Poradah 
‘No testamentary disposition’ The men and especially Dwarika Master got 
upper liauH m the management and I was left alone I was feeling this, but 
did not express anything then *’ 

Billoo referred to in this note is Jitendra Chandra Mukherjee, son of 
Indumoyee and nephew of Jyotirmoyee Devi He stated in evidence that 
he was with the party which went from Jaidebpur to Poradah and intercepted 
the party from Darjeeling, and he asserted that “Satya Babu wanted to take 
defendant No 1 to Calcutta We said, ‘No’ We prevailed We brought 
the second Rani to Jaidebpur Satya Babu came w'lth us to Jaidebpur ” It 
has been argued before us that Satyendranath Banerjee intended to take his 
sister straight to Calcutta and that he was only thwarted by the foresight of 
Ranendra Narayan Roy in sending a party to Poradah to intercept them 
In my opinion the evidence on record shows that this suggestion js in fact 
unfounded The telegram sent from Damukdia Ghat on May the 11th would 
otherwise have no meaning The telegram from Damukdia Ghat would 
arrive at Jaidebpur much too late to allow anybody from Jaidebpur to take 
any action which could possibly prevent Satyendranath Banerjee continuing 
the journey to Calcutta Damukdia Ghat is only a few hours’ journey from 
Poradah Jaidebpur is nearly twenty-four hours’ journey from Poradah station 
There would be no object whatever in sending a telegram from Damukdia 
Ghat informing the Jaidebpur people of their proposed arrival at midnight, if 
they intended to go straight through to Calcutta Moreover, there is 
absolutely no evidence to show that the tickets taken from Darjeeling were 
not through tickets to Jaidebpur There is nothing to indicate that any 
other tickets were purchased at Poradah Station The only justification for 
thinking that Satyendranath Banerjee did indeed intend to take his sister 
straight to Uttarpara is the evidence of Jitendra Chandra Mukherjee In 
my opinion, Jitendra Chandra Mukherjee has deliberately perjured himself 
on a number of occasions in the course of his evidence, and I do not consider 
his deposition as having any value whatsoever I am satisfied that, in fact, 
whatever designs he might have had, Satyendranath Banerjee did not 
attempt to take his sister straight to Uttarpara 


CONDUCT OF SATYENDRANATH BANERJEE ON RETURN FROM 
' DARJEEDING 

As soon as the party arrived at Jaidebpur, the younger brother of the 
late Ramendra Narayan Rov began to make enquiries whether his brother had 
left any will or made any arrangement foi adoption Satyendranath Banerjee, 
as his diarj' shows, answered falsely that Ramendra Narayan Roy had gpiven 
a verbal pow-er of adoption to his sistei Bibhabati A few days later— the 
exact date is not known — a deed of management was produced which had 
apparently been signed by Ramendra Naravan Roy, Ranendra Narayan Roy 
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and Rabindra Narayan Roy, and which provided that on the occasion of 
the death of any of the brothers the estate of the deceased brother should 
be managed by the two surviving brothers and that the widow of such 
deceased brother should receive only the sum of rupees twelve thousand per 
annum as her maintenance allowance 

Satyendranath Banerjee jumped to the conclusion that this document was 
a forgery, and he went to Calcutta to consult relatives there as to the course 
he should adopt The learned trial judge seems to have suspected that the 
deed was m fact a forgery It is sufficient to state that after putting 
forward this deed the brothers of the late Ramendra Naiayan Roy made 
enquiries with the object of registering the deed, but took no action in 
the matter The learned trial judge states with regard to this deed that 
"There is no doubt that such a deed was propounded, but its object was to 
stave off the brother whose attitude had become plain He had become a 
peril to the estate, as his own proceedings recorded in his own diary will 
show ” This finding is not based on any evidence whatever and is clearl}' 
unsupportable If the document was a genuine document, it had been signed 
by Ramendra Naraj'an Roy long before Satyendranath Banerjee had done 
anything to show that he had designs on the estate Even if the document 
was a forgery, there is nothing on the record to show when it was first 
propounded, and there is nothing on the record to show that Satyendranath 
Banerjee had become a peril to the estate or that his supposed attitude, 
namely, of an intriguer, who desired to obtain possession of his sister’s share 
had become plain Whatever material there is m the diary to show Satyendra- 
nath Banerjee’s attitude is of a date subsequent to the production of this 
deed of management This finding of tlie learned trial judge is one of a 
number of findings which are based on no evidence whatever and which mar 
an otherwise carefully considered and well-written judgment 


RECKLESS ACCUSATIONS AGAINST DEFENCE WITNESSES 

It seems to me that the reason for these findings is that the learned trial 
judge was deeply impressed with the campaign of vilification and of abuse deli- 
berately launched by the legal advisers of the plaintiff against Satyendranath 
Banerjee As an indication of the reckless manner in which accusations were 
made against the defence witnesses, reference to the cross-examination of J H 
Lindsay is instructive The learned pleader who cross-examined J H 
Lindsay suggested bluntly that the witness had deliberately forged a document , 
and he (the pleader) adopted a threatemng attitude to the witness in conse- 
quence It is perfectly clear that there was no ground whatever for the 
suggestion, and Mr Chatterjee has had the grace to admit that the suggestion 
was wholly unjustified Jagat Mohini, the nurse of Darjeeling, deposed in 
the case She gave' evidence to the effect that though for the purpose of 
her profession she described herself as Dasi, she was, in fact, a Brahmm 
lady The question whether she w'as a Brahmin or non-Brahmin w'as remotely 
relevant, it is true, but by no straining of the language of the statute could 
anybody have imagined that there was justification for leading evidence to 
suggest that this lady had at a different time and at a different place been 
the mistress of a Mussalnian Yet evidence to this effect was allowed and 
admitted by the learned trial judge It was clearly irrelevant and inadmissible, 
and its object was clearly to prejudice the mind of tlie judge When 
Satyendranath Banerjee was examined in court, tlie learned counsel for the 
plaintiff did not hesitate to suggest to the witness that he had deputed 
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Dr Ashutosh Das Gupta to tour in northern India in search of Ramendra 
Narayan Roy and to murder the latter when found Considering that the 
plaintiff had closed his case a year before Satyendranath Banerjee had 
deposed, and had not adduced any evidence whatever to show that there had 
been such a deputation, it is clear that the question was unjustified, and 
that, again, its object was merely to prejudice the court against this particular 
witness 


SATYENDRA’S DIARY 

When Satyendranath Banerjee returned from Calcutta to Jaidebpur, he 
opened the diary to which reference has so fiequently been made His 
reason for opening the diary is not very clear, but it seems that he opened 
it in view of the advice given to him in Calcutta that he should watch 
carefully what his sister’s brothers-in-law were doing The diary when 
opened commenced with an entry under date May the 7th, and it was kept 
fairly regularly until November the 22nd of that year By that time Satyendra- 
uath Banerjee had persuaded his sister Bibhabati to put him in control of 
her estate and to leave Jaidebpur and come with him The deed of manage- 
lueul had been abandoned, and he apparently had no further aoprehension 
that the people at Jaidebpur would do anythmg to prejudice the interests of 
Bibhabati He, therefore, discontinued writing the diary, and apparently left 
it Ij'ing up somewhere where it was picked up by somebody else No good 
reason has been offered why he chose to start the diary with an entry under 
date May the 7th It was admitted in the argument before us that the 
diary was, m fact, started after the return of Satyendranath Banerjee from 
Calcutta to Jaidebpur, and that, therefore, the entries for May Ihe 7th, 
8th, 9th, lOth, 11th and 12th were written on some day after the 20th of May 
The accuracy of the entnes under date May the 7th, 8th and 9th has been 
questioned by the plaintiff But it has been conceded that all the other 
entries in the diary are truthful entnes. though not necessarily absolutely 
accurate There are mistakes in the entries from May the 7th to May the 
Ith, and It seems that there has been inaccuracy in ascnbmg events of those 
dates to their proper dates, and the question naturally arises whether these 

ZZ JTk ® the diary for these dates 

were deliberately wrong and misleading 

OBJECT OF OPENING THE DIARY 

convincing explanation has been placed 
before is as to why Satyendranath Banerjee should open the diary, on the other 

the“nlaShff®”ff ® ®“ister motiye hafbeen put for- 

rtiflf XT obvious that if Satyendranath Banerjee suspected 

tnat Kameiidra JNarayan Rov was still alivp Tie •mvm 4 . ± ^ ^ 

,r^ “tnea m tie d^ty ba of .o 

abla to daposa aa to tha troth of tbosa SaT llfoTaf ^1’? » 

ba axpaatad to bava fariy v.v.d raaollaSs rf wba?^“ ,rL™£aTl[t 
seems to me incredible that Satyendranath actually Happened it 

honest and they are frai^ He sSteTcSlV 
d.ct, b,, own .mtobo., b. ow. 
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-anything and no attempt at glossing over any of his acts Anybody who 
reads this diary from the beginning to the end would have to concede that 
he could not have intended to produce this diary as evidence m court If he 
did not intend to produce this diary as evidence in court, I am unable to 
understand what sinister motive could have induced him to open it It 
seems to me from the circumstances, that however inadequate the reasons for 
opening the diary may have been, and however inaccurate the entries in the 
diary may be, there could have been no dishonest motive in opening it and 
no deliberate entry of wrong details 


MANNER OF PRODUCTION IN COURT 

The manner in which this diary was produced m court deserves con- 
sideration From the pages of the diary itself it is obvious that the 
diary W’as ongmally a bound book When Satyendranath Banerjee was 
cross-examined, separate pages of the diary w'ere placed before him, 
and he was cross-examined with regard to those pages In re-examina- 
tion he stated on oath that when he last saw the diary it was a 
bound book No explanation was offered by the plaintiff’s party as to how 
this document came into their possession But it appears that they had a 
summons served upon Mon Molian Bhattacharjee, a dismissed servant of 
Bibhabati, to produce this diary The summons was served upon Mon Mohan 
Bhattachar]ee, and Mon Mohan Bhattacharjee was examined as a witness on 
the side of the plaintiff But though he was examined as a witness, he did 
not produce the diary in court, nor did he lefer in his evidence to this diary 
Presumably he must have made over the diary out of court to the plaintiff’s 
advisers He could have deposed as to the manner in which and the source 
from which he obtained possession of the diary' He could have deposed 
as to the condition of the diary when he made it over to the plaintiff’s legal 
advisers, and we are justified m thinking that if he produced it in a mutilated 
condition before the plaintiff’s advisers, they would have asked him to 
produce it m court and say that it was mutilated^ before the plaintiff and 
his advisers obtained possession of it This was not done, and it seems to 
me that the inference which may fairly be draw'n is that the diary was not 
mutilated when it left the possession of Mon Mohan Bhattacharjee and went 
into the possession of the plaintiff’s legal advisers 


MISSING PAGES 

When Satyendranath Banerjee was being cross-examined with regard to 
the diary, the defendants called upon the plaintiff to produce the rest of the 
diary The plaintiff, how’ever, filed merely a number of sheets representing 
separate pages of the diary, all except three of which w'ere blank The 
defendants protested and filed a petition m court In reply to that petition 
the plaintiff put in another pefabon to tlie effect that they had produced all 
the papers constituting the diary winch were in their possession Though 
the plaintiff had produced a large number of blank papers, there remained 
still missing a large number of pages of the diary' which unfortunately covered 
periods of the greatest importance The pages from the 13th of May to the 
24th of May are missing, and in respect of those dates the plaintiff has made 
' allegations concerning the conduct of Saty endranath Banerjee The allega- 
.tions made originally have been disproved and abandoned, and it seems clear 
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that the entries m those dates would have had reference to the conduct of 
Satyendranath Banerjee ;[ find it difficult to believe that the diary would 
be handed over to the plaintiff’s advisers as a mass of loose sheets If 
sheets had, in fact, been torn from the diary, one would have expected the 
person so doing to retam the blank sheets as well as those on Which there 
was writing, and the very production of a number of 'blank sheets suggests 
strongly that the entire diary was, in fact, in the hands of the plaintiff’s 
advisers I have little hesitation m holding that the entire diary was with 
the plaintiff’s party and that pages of the diary have been withheld by 
the plaintiff for reasons best known to them A legitimate inference is that 
those pages, if produced, would not support the plaintiff’s version 


INFERENCES FROM ENTRIES PRODUCED 


However, certain pages from the diary have been produced They have 
been put to Satyendranath Banerjee m cross-examination and he has admitted 
every one of them He has stated that with regard to some of the entries 
there might be mistakes, but he admitted frankly the great majority of 
the entries These entries have provided almost all the mateiials upon 
which the attack on Satyendranath Banerjee has been based The criticisms 
of his conduct which are based wholly on the diary can be justified The 
evidence which goes beyond the diary entries is given only by witnesses, 
the majority of whom are obviously not rehable The entnes in the diary 
show beyond all possibility of doubt that when Satyendranath Baneijee was 
returning with his sister from Darjeeling to Jaidebpur, he was thrust on one 
side at Poradah station by the servants of the estate, and it is clear that he 
resented the slight bitterly He said so clearly in his diary, and it is only 
natural that a man in his position should resent such a slight It is further 
clear from his diary that he regarded the deed of management which was- 
propounded by the brothers-in-law of his sister as a forgery, and he thought 
Ranendra Narayan Roy and Rabmdra Narayan Roy were determined to- 
cheat Bibhabati of her share in the estate It is further clear from his diary 
that in the first few months after the return to Jaidebpur Bibhabati was 
content to remain at Jaidebpur and had apparently every confidence in her 
late husband’s relatives In this period Satj'^endranath Banerjee was 
endeavouring to detach her from Jaidebpur and to persuade her to come and 
live with him and to entrust him with the management of her affairs 
Ultimately, she consented to do so, and Satyendranath Banerjee obtained the 
control of Bibhabati’s property The cross-examination of Bibhabati and 
Satyendranath Banerjee shows clearly that he has had absolute control of 
her property and that he has profited therefrom very considerablv Whether 
Satyendranath Banerjee inherited any property from his parents or not, 
such property must have been small in value and utterly insignificant when 
compared with the vast property m which Bibhabati had a life interest 
Satyendranath Banerjee admitted that there aie valuable properties which 
stand in his name and which he claimed as his own He made it clear that ' 
he acquired those properties either by gift from his sister or in part at least 
from the income which he derived from using her property There can be 
no possible doubt that Satyendranath Banerjee has attained wealth through 
Ins control of his sister’s estate But the mere fact that he has prospered in 
this way is not, in my opinion, sufficient to jusfafy the assumption that 
his conduct in detaching Bibhabati from her brothers-in-law was necessarily 
dishonest It is clear that he believed that her brothers-in-lau were deter- 



SATYENDRA’S CONDUCT TOWARDS BIBHABATI 


577 


mined to cheat her and appropriate her property to themselves It is further 
clear that the atmosphere at Jaidebpnr u-as by no means the right atmosphere 
for a young uudow like Bibhabati Bibhabati was the daughter of cultured 
parents, even though they were poor The letters of her motlier show clearly 
a standard of education to which Jaidebpnr zemmdars could not lay claim The 
elder of the two brothers-in-law uas a drunkard, and the younger was a drug 
addict according to the plaintiff’s witnesses Both were uncultured, both 
were immoral to a degree There can be httle doubt that anybody with the 
best interests of Bibhabati Den at heart would have attempted to get her 
away from Jaidebpnr 


SATYENDRA’S CONDUCT TOWARDS BIBHABATI A DEVOTED 

BROTHER 

Bibhabati has smce hved with Satj-endranath Banerjee, and there is 
ao suggestion and no ground for suggestion that his conduct towards 
Bibhabati has been other than a brother’s conduct should be There 
;S nothing to show that he has attempted to cheat her or deceive her or to 
teep her under control against her will He has been a devoted brother, 
md apparently she is devoted to him A complaint constantly made by 
ie learned counsel for the plaintiff was that Bibhabati was too' devoted to 
ier brother Satyendranath Banerjee In tliese circumstances, the mere fact 
that Satyendranath Banerjee induced Bibhabati to leave Jaidebpur and to 
hand over control of her property to him does not mdicate that he was 
dishonest or actuated by dishonest motive It should be remembered that 
a pardanashin lady m this country has to rely to a very great extent on 
some male person to manage her affairs, and the obvious person to rely on 
m the case of Bibhabati was her own brother I cannot hold from the mere 
fact that she has doted upon her brother and has made generous gifts to 
him that Satyendranath Banerjee is, therefore, to be condemned in the 
manner adopted by the learned counsel for the plaintiff 


NO PROOF OF DEPRAVITY OR OF QIPROPER MOTR^ 

Our attention has been drawn to the entries in the diary and we have 
been asked to draw an inference from these entries that Satyendranath 
Banerjee was actuated by improper motives or that he was even highlv dis- 
honest In the entries dated October the 17th, 1909 there is an entiy "Quarrels 
betiveen Bara and Oihoto Bow a healthy sign — Chhoto Bow encourages 
sister and says she will give witness on her behalf ’’ It has been suggested 
that nobody but a person utterly depraved would gloat over quarrels between 
two sisters-in-law which would tend to break up the unity of the family It 
must, however, be reahsed that Satyendranath Banerjee at that stage was 
convinced that the people at Jaidebpur were determined to deceive Bibhabati, 
and by that deceipt to cheat her out of her property Such ’oeing the case] 
It w'as not unnatural for him to rejoice in dissension among people whom 
he regarded as his enemies and the enemies of his sister The fact that 
Satyendranath Banerjee rejoiced in the quarrels between the members of 
Jaidebpur family does not suggest to me that he was in any way depraved 

There are entries m the diary regarding women being brought to Jaidebpur 
for the amusement of Rabmdra Narayan Roy, the youngest of the three 
37 
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: absence She asserted that this talk of kushaputtahka occurred in Jaidebpur 
, before the date of the sradh, and that kushaputtahka was not held on account 
i- of the assurance given by Satyendranath Banerjee that the body had, in fact, 
been cremated She asserted further that a month or a month and a half 
after the sradh ceremony, an anonymous letter was received by Ranendra 
. Narayan Roy which induced him to say that he would go out in search of 
Ramendra Narayan Roy He was dissuaded again by Satyendranath Baner]ee 
She asserted further that one Akshay Roy, a distant relative of the family, 

■ was sent out in search of Ramendra Narayan Roy, and that this Akshay Roy 
from time to time gave information which encouraged them to hope that 

, Ramendra Narayan Roy was still ahve She also stated that three or four 
’ months after the supposed death of Ramendra Narayan Roy, a sann>asi 
' appeared at the Madhab Ban and made a statement to her son-in-law, Sati 
. Nath Banerjee She said that the statement made was that he had seen a 

■ Bengalee, who was a rich man's son, going about with imga sannyasis, and 
that the sannyasi knew how and where the naga sannyasis had obtained 
possession of the rich man's son She asserted that an attempt was made 
the next day to get hold of the Madhab Ban sannyasi, but the sannyasi 
disappeared and no further trace could be found Jyotirmoyee Devi asserted 
that she used to go to visit Knpamoyee Devi at Benaies, and dunng those 
visits she used to enquire of sannyasis whether they had any information 
about Ramendra Narayan Roy She stated that she met sannyasis at Benares 
and several of them were able to give her information about her brother, 
and that the information she received from them kept hope ahve in her heart 
In 1917 a mourn sannyasi, that is to say, a sannyasi vowed to silence, appeared 
m Jaidebpur Some time after his appearance rumours spread that Ramendra 
Narayan Roy was alive and was wandering about with sannyasis The 
plaintiff's party asserted that the mourn sannyasi communicated this fact to 
Jyotirmoyee^ Devi and others by writing it down on a piece of paper The 
defendants admitted that a mourn sannyasi came to Jaidebpur and admitted 
that the rumour that Ramendra Narayan Roy was ahve was very strong in 
that year They denied that the sannyasi made any communication to any 
memW of the Bhowal family, and they suggested that the story was 
probably born in the brain of Akshay Roy who was given to ganja smoking 
Whatever the origin of the rumour, it swept the countryside and thousands 
of people believed in it to such an extent that Satyabhama Devi was induced 
to write a letter to the Maharajadhira] Bahadur of Burdwan regardmg the 
rumour That letter is Ex Z J3 and reads as follows 


RANI SATYABHAMA’S DETTRR TO MAHARAJA OF BURDWAN 

“Submitted with auspiaous blessmgs, I did not write any letter to you 
on any occasion, nor you too wrote any letter to me But we and 
j'ou have been known to each other from before I am the widow of 
the late Ra]a Kali Narayan Roy Chowdhnry Bahadur and mother of 
late Ra]a Rajendra Narayan Roy Chowdhury Bahadur, zemindar of the 
Bhowal Pargana within the district of Dacca I had (by the said son) 
three grandsons (son's sons) Kumar Ranendra Nara3'an Roy, Kumar 
Ramendra Narayan Roy, and Kumar Rabindra Narayan Roy Those 
three became major and died untimely Those three were mamed, 
none of them had any issue, either male or female So much so, 
that there is none to light the taper of the family (to continue the 
line) 
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The eldest grandson died at our own house at Jaidebpur, the 
second one died at the Darjeeling hill, and the youngest died at 
Dacca It is about 8 years since, that the second one went to 
Darjeeling with his wife and brother-in-law He died there from 
blood dysentery 

There is a rumour for about two months in this place to this 
effect Ihe second Kumar Bahadur of Bhowal is alive After his 
death, his body was taken to a cave, for performing funeral iites 
Owing to a great storm and heavy shower setting in at that tune, 
they put fire to his mouth and left the bod> at that place without 
burning the same Then an ascetic came with his followers, took him 
away and made him alive Now it is reported that he has become 
a recluse and is living with him He does not want to enter into 
the worldly affairs any more I have not yet come to know definitely 
where he really is Many people speak of many places Such a rumour 
IS afloat in different districts, such as, Dacca, Fandpur, Barisal, 
Mymensing, Rangpur, Dmajpnr, Comilla, etc Many people are daily 
wanting to know informations from me, regarding this matter I have 
not yet been able to decide one way or the other On hearing all 
this I have been passing my days in weeping 

I have come to know from those who went to Darjeeling with the 
late second Kumar that you too were at Darjeeling at the time of 
death of the second Kumar Informations were sent to you after his 
death, it is said that you arranged for the tulsi leaves and the Ganges 
water Hence I write to you whether these incidents are true or 
not, whether the body of the second Kumar was, in fact, burnt? It 
18 very likely that you should be cognisant of all these facts So, 
' I might be consoled to a certain extent, if you wonte to me the real 
facts as far as you know, regarding this matter I hope, you will not 
neglect this matter, and give me a faithful account 

What else, in particular, shall I wirite, all are well here, please 
make me happy by writing good news regarding your health and that 
of your family Finis —With blessings, Sri Satyabhama Devi ” 

f « answer to that letter was not produced m the lower court But a 
letter written by the Maharaja of Burdwan in the year 1921 was produced as 

’^ani Satyabhama Devi's letter of 
j letter of 1917 was, however, produced before us and 

consent of both sides That letter is 

Ex 2 (33a) and is in these words 


MAHARAJA’S RFPDY 

“I received your letter of the I8th Bhadxa in due time I'am writing 
?! f ^ remember of the matter about which you have wanted 
liannotf Staying at Darjeeling when this calamitous event 

recollect that some persons came to my local 

tha^t T mformation, it was from him 

Ramendra Naiayan of Bhowal had died 
moming or in the evening I do not 
K remember— I saw an assemblage of men at the place where 
dead bodies are burnt at Darjeeling, and having enquired who had 
died, I was told in reply that the said Kumar of Bhowal had died. 
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and that it was his body that was being burnt This is all that I 
know about the said event 

Please know that the members of the Ra] family are well I 
hope you are well Yours, Sree Bejoy Chand Mahatab (Burdwan) ” 

■ 'Tlifi rumour seems to have died down again, and nothing more of interest 
-occurred until the arnval of the plamtifi in 1921 


STORY OF KVSHAPUTTALIKA 

r It Will be necessary to consider whether the allegations regarding the 

■ kushaputtaltha, the receipt of the anonymous letters, the visit of the Madhab 
Ban sannyasi and the revelation made by the mourn sannyasi are true or not 
With the exception of kushaputtaltka, the evidence on the other details came 

. only from Jyotirmoyee Devi and members of her family Regarding the 
' kushaputtaltka, it is curious that none of the members of the Bhowal family 
'seem to have heard of the second cremation It is the case for the plamtifi 

■ that an infructuous attempt to cremate the body of Ramendra Narayan Roy 
took place on the night of May the 8th, 1909, and that a second cremation 

'With a substituted body was held as publicly as possible in daylight on 
:ithe 9th of May It is the case for the plaintiff that Bibhabati Devi was not 
; a party to any conspiracy either to murder her husband or to bum a 
substituted body in his place It is the case for the plaintiff that Bibhabati 
; was allowed to see her husband’s body at about 9 p m on May the 8th when 
, it was about to be taken out to the cremation ground, and it is agam their 
3 case, and proved by the plaintiff’s witnesses, that Bibhabati Devi stood on 
the verandah upstairs at “Step Aside” on the morning of May the 9th when 
, the body was taken out for cremation that day In explanation of these facts, 
a definite case has been made out that Bibhabati was told that it was 
impossible to cremate her husband’s body on the night of May the 8th, and 
that it was necessary to bring that body back to "Step Aside” in order that 
S it might again be taken out on the mormng of May the 9th In other words, 

: according to the plaintiff and his advisers, there was no attempt to conceal 
from Bibhabati the second cremation, and the story of the second cremation 
was openly given out m order to avoid suspicion ansing out of the abortive 
attempt to cremate on the previous night If this was tme, it seems certain 
( that when the truth was revealed at Jaidebpur on the return of the party 
from Darjeeling, the story of the , second cremation would have been given 
out But that story was certainly not given out None of the witnesses 
examined on behalf of the plaintiff suggested at any stage they ever heard 
of the morning cremation of a substituted body The case they made out 
IS that they were informed merely that the body was missing and could not 
be cremated 


FACTS NEGATIVING THE STORY 

The estate accounts show an entry under date 12th May, 1909 of a payment 
in cash of Rs 20/- to the priest Aswini Kumar Chakravarty to take the ashes 
of the late second Kumar of Bhowal to Naihati, and there is on record an 
order from the manager on the cashier of the same day directing him to pay 
Rs 20/- to Aswmi Purohit as advance for going to Naihati for throwing the 
asthi into the Ganges It has been admitted that it is the practice in the 
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Bhowal family on the occasion of the cremation to take the astln (which is 
awarently a small hone) from the ashes and take it to the Ganges to h, 
versed therem It is dear, therefore, that somelhmg purporting to be 
of Ramendra Narayan Roy was taken from Darjeeling to Jaidebpnr 
and was sent from Jaidebpnr to Kaihati to be thrown mto the Ganges 
IS extraordinary that this should be done, if the people m Jaidebpnr iv ere 
bring told that the body had not been cremated The learned tnal judge at 
page 50 of his judgment gives a hst of the witnesses f P°f ed to the 

about kusliaputtaUka Kone of these witnesses stated that they heard 
of the mormng cremation AH of them stated that it was given out toat 
owmg to storm and ram the body could not be cremated It is obvious that 
the whole of the Darjeelmg party conld not have been parties to a conspiracj 
to bum a substituted body As I have pomted cut above, it is admitted that 
Bibhabati was not party to such a conspiracy It has also been estabhshed 
that on their return from Darjeeling, Satyendranath Banerjee was definitelj 
out of favour and he was pushed on one side both by the brothers of the 
late Ramendra Narayan Roy and by their servants His influence, therefore, 
was not then such as to mduce all the members of the Darjeeling party to 
remam silent It seems to me incredible that there should have been a talk 
of kushaptittalikd, and yet no revelation of the second funeial procession If 
there had indeed been a talk of kushaputtahka, we might except a reference 
to it to be made m the diary of Satyendranath Banerjee The fact that such 
a talk had occurred was of importance from his point of view, and if he 
were keeping his diary as a note for future guidance, one would think that 
the particular explanation he had given would be worth recording for future 
reference The pages of the diary m which any such note could have 
occuired have been withheld, and the inference is that those pages would 
not support the plamtifi’s story It is admitted further that no reference to 
this kushaputtahka occurs m any letter, m any note, in any piece of writmg 
which came mto existence before the appearance of the plaintiff in Dacca in 
the year 1921 It is an admitted fact that in the year 1917 there was a 
wide-spread rumour to the effect that Ramendra Narayan Roy was alive and 
was wandenng m the company of sannyasis, and that the rumour became so 
prevalent that the old grandmother Rani Satyabhama Devi wrote a letter to 
the Maharajadhiraj of Burdwan In that letter she referred to the rumour 
that was afloat and to the nature of the rumour, but she made no reference 
whatever to any story that there had been a talk of kushaputtahka The 
conduct of all the people concerned is such that I cannot believe for one 
moment that there was such a talk of kushaputtahka as the plaintiff pretends 


ALLEGED RECEIPT OF ANONYMOUS LETTER BY BARA KUMAR 

The plaintiff’s party further alleged that about a month and a half after 
the return of the party from Darjeehng an anonymous letter was received 
by Ranendra Narayan Roy m which there was some reference to Ramendra 
Narayan Roy According to Jjotirmoyee Devi, Ranendra Narayan Roy told 
her the contents of the letter and said that he would go out in search of 
his brother He allowed himself, however, to be dissuaded by Satyendranath 
Banerjee vho then produced the certificate granted by Dr Calvert as a proof 
that Ramendra Narayan Roy was dead Jitendra Chandra Mukherjee also 
deposed regarding this anom-mous letter, but he added that that he himself 
did not see the letter This witness mentioned another communication, 
namely, a post card received some days after the anonymous letter, and stated 
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that the seal on this post card could not be deciphered A son-in-law of 
Jyotirmoyee Devi, namely, Chandra Sekhar Banerjee, also mentioned the 
arrival of the anonymous letter, but he did not state what tlie contents of 
the letter were, nor whether he ever saw the letter Another son-in-law, Sati 
Nath Banerjee, deposed that a letter came to Bara Kumar, the postal seal 
of uhich could not be deciphered The letter concerned the second Kumar 
He supported Jyotirmovee in the statement that Ranendra Narayan Roy 
proposed to go out and search but was dissuaded by Satyendranath Banerjee 
This witness mentioned that the people who saw the anonjmous letter nere 
Jitendra Chandra Mukherjee, Rajani Kabiraj and Rai Sahib Jogendra Nath 
Banerjee He vas contradicted in this respect by Jitendra Chandra Mukherjee 
and by Rai Sahib Jogendra Nath Banerjee Rajani Kabiraj was unfortunately 
dead This anonymous letter has not been preserved, it has not been seen 
by any independent person It did not produce any conduct on the part 
of the people at Jaidebpur 


ADDEGED ADVENT OF A SANNYASI AT MADHAB BARI 

It is alleged that some two months after the receipt of this anonymous 
letter, a sannyasi appeared at the Madhab Ban one evening, and that Sati 
Nath Banerjee met him as he was returning from his prayers The sannjasi 
beckoned to Sati Nath Banerjee, and the following conversation took place 
The sannyasi asked in Hindi “‘Do you hold any post here’’ I said no, 
and said who I was Then he said ‘Who is the malth of this Bhoual Raj ?' 
I said ‘There were 3 Kumars, but tu’o of them are living and the third 
died at Darjeeling some time ago His body was taken to sasan (burning 
ground) and he could not be cremated and the people who had taken him 
there did not find him ’ Hearing that the sannyasi said ‘It is very strange 
I have seen a Bengalee nch man’s son roaming until sann}asis, and heard 
that he was found at Darjeeling’ ’’ Sati Nath went on to say that he asked 
the sannyasi to describe the appearance of the rich man’s son and the sannyasi 
did so From the description Sati Nath Banerjee thought that the man 
described was the Kumar, and he told Jyotirmoyee Devi about this Jyotirmoyee 
Devi and Jitendra Chandra Mukherjee both stated that they heard this story 
from Sati Nath Banerjee, and thev made enquiries both in the Madhab Ban 
and in the neighbourhood and later in Dacca and other places in the distnct, 

but they were unable to find any trace of this particular sannyasi It is 

extraordinary that a sannyasi could disappear so quickly from a place like 
Jaidebpur It is extraordinary tliat he should give no clue to Sati 
Nath Banerjee to enable the latter to trace the whereabouts of Ramendra 

Narayan Roy It is still more extraordinary that any sannyasi at that time 

should know anything at all about Ramendra Narayan Roy The definite 
case of the plaintiff and of the sannyasi who has been examined as one of 
the rescuers, is that for six or eight months after the cremation in Darjeehng 
the plaintiff was like a little child, his mind was a complete blank Neither he 
nor his rescuers had an idea who he was, w'hat he was or of what race or 
nationality he w'as They certainly had no idea that he w'as a rich man’s 
son, nor was there anj'thing in his tlien condition to indicate that he was a 
rich man’s son In other words, if the evidence given by the plaintiff and 
Gopal Das is in any w’ay true no sannyasi could possibly have gone to Jaideb- 
pnr within six months after cremation at Darjeeling and told them the story 
which IS said to have been told by one Madhab Ban sannyasi 
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AI/I/EGED QUEST OF AKSHOY ROY 

Jyotirmoyee Devi, Jitendra Chandra Mukherjee and Sati Nath. Banerjee all 
stated that after the visit of this Madhab Ban sannyasi, one Akshay Knmar Roy 
was deputed by Ranendra Narayan Roy to search for Ramendra Narayan Roy, 
and these witnesses asserted further that Akshay Kumar Roy was absent for 
four or five months from Jaidebpur m prosecution of that search The defence 
alleged that Akshay Kumar Roy was a mad man This was strenuously denied 
by Jyotirmoyee Devi and many others, but apart from the defence witnesses, 
four at least of the witnesses examined by the plaintifi proved that Akshay 
Kumar Roy was known as a lunatic and that occasionally he went ofE his 
head It seems extraordinary that such a man should be sent out on such 
a quest There is no evidence whatever regarding the places he visited, nor 
the persons of whom he made enquiries never a letter was written to him, 
nor by him dunng the course of his enqumes In fact, apart from the oral 
evidence of these witnesses there is nothing to show that Akshay Kumar Roy 
did indeed go out on any quest All these events are supposed to have 
happened wuthm six months of the return of the party from Darjeeling 
During this penod Satyendranath Banerjee was frequently m Jaidebpur 
and was m constant touch with the people of Jaidebpur Yet there is no 
reference to any of these incidents m his diary— a diary which was opened 
simply for the purpose of notmg facts m. connection with Ramendra Narayan 
Roy’s death There was also no reference to any of these details in the letter 
written by Ram Satyabhama Devi to the Maharajadhiraj of Burdwan in 
1917 If all these details to w'hich Jyotirmoyee Devi and her nephew and 
6on-m-law deposed were, in fact, true, it is easy to understand that Jyotirmoyee 
Den must have been convinced that her brother was still alive She stated 
clearly that after enqumes were made by Akshay Kumar Roy she believed 
firmly that her brother was alive She stated that her aunt Knpamoyee Devi 
XT convinced that Ramendra Narayan Roy was still ahve, and 

Safa Nath Banerjee deposed that he was despatched to make enqumes through- 
out noraem India by Knpamoyee Den on five or seven occasions If there 
IS any t in this endence, Jyotirmoyee Den and Knpamoyee Devi must 
have been absolutely connnced that Ramendra Narayan Roy was alive Yet 
in her endence in the Probate Suit arising out of the Will of Knpamoyee 

of Chhoto Kumar, 

^pamoyee Den said There is no one left in my family It has become 

In L “ this house any more’ Saymg this she went 

nla^Lff It ^^fote the return of the 

FeS- fn tfe S ’«■ f wntten to Bibhabati Den a 

Devi and Se “°®f ^tionate terms in which she suggested that Bibhabati 
Den and she should live together, and she said in that letter ‘what else have 

we to remind us of our dead brother excent j 

fiinf Tt TT Tr except yourself?’ It seems extraordinary 

did in October ^ letter or give such evidence as she 

Ramendra Ma ’ she was absolutely convinced that 

to the allep-ed^ ^ss alive In my opinion, the endence with regard 

bv Ikshaf KnmaJ r®"' " to the quest 

by Akshay Kumar Roy is false endence and no such incidLts took place 

SaHnIt? Searches throughout India referred to by 

hf^on tbo^^'’ why no letter was wntten by 

V iS. n b?m b °° indication is given by him as to the persons 

^ Ja^'^O’i^ersations or of whom he made enqumes I do not 

made, uere made for the purpose of finding the late Ramendra Narayan Roy 
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AI/I/EGED revelation by MOVNI SANNYASI IN 1917 

As I have stated before, there was m 1917 a widespread rumour to the 
effect that Ramendra Narayan Roy was alive Jyotirmoyee Devi deposed as 
follows “The rumour that the second Kumar is living was current till his 
return At one time it was very strong We got all sorts of informations 
confirming it, and IJ^ or 2 years after that, the rumour became very strong 
4 or 5 years before the p laint iff’s return a sannyasi, vowed to silence, arrived 
*t the Rajbari I brought him to my house My elder sister and grandmother 
and my children were present when he came I asked him what he knew 
•about the truth of the rumour that the second Kumar was alive which we 
were hearmg He wrote his answer in pencil on a paper in Bengali I saw it 
What I read filled us with joy My grandmother gave to the sannyasi a 
shawl and gold-mounted nidrakhya (rosary) ” She was’ supported m this 
story by Jitendra Chandra Mukherjee and by Sati Nath Banerjee In the 
letter written by Rani Satyabhama Devi to the Maharajadhiraj of Burdwan, no 
mention was made of this sannyasi, and no mention was made of the fact 
that she was told definitely that Ramendra Naiayan Roy was still alive 
The letter merely stated that there had been a rumour for about two months, 
and that the rumour was afloat in different districts such as Dacca, Faridpur, 
Barisal, Mymensingh, Rangpur, Dinajpur, Comilla, etc , and that many' people 
were daily wanting informations from her regarding the matter Her omission 
to mention the revelation made by the mount sannyasi in that letter is note- 
worthy, but even more so is the evidence of Satinath Banerjee on the subject 
He deposed “The mount sannyasi (speechless mendicant) came some 4 years 
before the Kumar’s return I can’t give the year I don’t remember to which 
province, Bengal or United Province or Madras, he belonged, or how then he 
struck me I can’t say why the paper he wrote upon was not preserved I 
don’t remember if he was asked how long before he had met the plaintiff 
before, or where he had last seen him I don’t remember whether any 
inquines were made of him to get a clue to the Kumar’s whereabouts 
Perhaps no effort was made to ascertain the truth or otherwise of his state- 
ment’’ 


ORIGIN OF 1917 RUMOUR 

In considering all these stories of information received regarding the 
movements of Ramendra Narayan Roy, it should be borne in mind that after 
the plaintiff amved in Dacca both parties were able to trace the sannyasi 
Dharam Das Naga with very little difficulty It seems to me certain that if 
the name of Dharam Das Naga or any other sannyasi had come to light during 
these years, that sannyasi could have been found without difficulty It seems 
also certain that if anybody had seen Ramendra Narayan Roy wandering with 
sannyasis and had conversed with him or his companions, that person would 
have known the names of Ramendra Narayan Roy’s companions Nobody 
pretended that the names of Ramendra Narayan Roy’s companions were ever 
divulged to the people at Jaidebpur I am not satisfied that the mount 
sannyasi in 1917 •wrote anything upon a piece of paper as stated by 
Jyotarmoyee, nor am I satisfied that it was he who started the rumour m 
that year The rumour did start, it is true, and it may be true that the 
rumour started after the visit of the mount sannyasi and on account of 
his visit But there is no convincing evidence to show that the mount 
sannyasi himself ever made any statement regarding Ramendra Narayan 
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Roy I am satisfied from the evidence on record that apart from the rumour 
in 1917, no definite information ever reached the family at Jaidebpur 
regarding the alleged survival of Ramendra Narayan Roy It may be that 
rumours of his survival were afloat It is eictremely difficult to judge from 
the evidence on record when those rumours came into existence A large 
number of witnesses have deposed that there were such rumours, but the 
unprejudiced independent witnesses are extremely vague as to the time 
when those rumours arose Except for the letter of Ram Satyabhama Devi 
m 1917 and the reply thereto of the Maliarajadhiraj of Burdwan, there is 
no referenee in any letter or doeument to show that any rumour that 
Ramendra Narayan Roy was alive was m fact current It may even be 
that the witnesses who deposed in 1933 and 1934 were referring to the 
rumour which was current in 1917 when they said that the rumour spread 
after the supposed death of the Kumar But whether there was a vague 
general rumour or not, that rumour— if it existed — could be no evidence 
that Ramendra Narayan Roy was in fact ahve The rumour in 1917 is 
interesting in so far as it shows how ready the people of the locality were 
to believe that Ramendra Naraj’an Roy was ahve They were in a mood 
to accept a claimant, and if any one was inclined to put forward a claim, 
he must have realised from the experience of that year that an impostor 
bearing any resemblance to the late Ramendra Narayan Roy would have a 
reasonable chance of success 

My conclusion with regard to the events of 1909 to 1920 in Jaidebpur 
is that the story of kusttaputtahka, receipt of anonymous letters, post card, 
the visit of Madhab Ban sannyasi and the searches of Akshay Kumar Roy 
and Sati Nath Banerjee are all fictitious There was undoubtedly a rumour 
in 1917, and there might have been a rumour in earlier years to the effect 
that Ramendra Narayan Roy was ahve The origin of that rumour is 
unknown to us that rumour cannot be taken as proof that Ramendra 
Narayan Roy was m fact ahve 


THE ARRIVAD OF THE PDAINTIFF IN DACCA AND THE 
PREFERMENT OF HIS CDAIM 

In January, 1921, the plaintiff sat m front of charcoal fire on the 
Buckland Bund, Dacca He was dressed (or rather undressed) like a 
sannvasi, with ash besmeared body, and long matted hair , he behaved 
like a sannyasi, he made no claim to be anything but an ordinary wandermg 
sannyasi 

On the 4th of May, 1921, the plaintifl announced to an expectant crowd 
that he was Ramendra Narayan Roy, second Kumar of Bhowal 

What had happened in the interval to produce this change? This is 
obviously a matter of the utmost importance, and one deserving the most ; 
careful consideration Yet in his judgment the learned trial judge does 
not discuss the matter at all beyond referring to the dramatic nature of 
the revelations of the 4th of May 

Did the plaintiff arrive in Dacca, unaware of his own identity ? Did 
he visit Dacca by accident, just as he visited a hundred other towns and 
villages in the course of his wanderings? Or did he set from from Braha 
Chhatra with the fixed intention of visiting Dacca and finding out about Ins 
familj ? Did he intend to re\eal his identity as soon as he discovered who 
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he was? Or did he intend to conceal his identity as long as possible, and 
to rejoin his guru and take the final vows of a sannyasi? 

These are all questions which require to be answered, and the answers 
must be made to reconcile with the conduct of the plaintiff and the other 
witnesses examined by him It is not sufficient to say that the only evidence 
regarding the events of these months is the evidence of the witnesses 
examined by the plaintiff, and that, therefore, that evidence must be accepted. 
No one but the plaintiff himself knows what went on in his mind, none 
but he and his supporters know what discussions and arguments took place 
The story of the plaintiff must be exammed in the light of the evidence 
offered, and it must be considered whether that story is a reasonable and 
probable one 

In this connection, too, the fact that in his memorial in 1926, he gave an 
entirely different account of the circumstances in which he declared himself 
to be Ramendra Narayan Roy, must be taken into consideration It is not 
necessary to set out in full the account given in the memorial It is 
sufficient to record that Mr Chatterjee, counsel for the plaintiff, conceded 
that that account gave an entirely wrong picture It is not merely that 
mistakes m detail had crept mto the account the whole picture was entirely 
wrong 


ABANDONMRiNT OF MEMORIAL VERSION OF PLAIITTIFF’S RETURN 

The learned trial judge has noticed that the account given m the 
memorial was 'nonsense and untrue’, but disregarded it as the effusion of 
some Sub-Deputy Magistrate I am unable to dismiss this solemn document 
in quite so airy a fashion The memorial was not drawn up hurnedly, on 
the spur of the moment, by a man unacquainted with all the facts It was 
drawn up after five years of discussion and agitation The plaintiff was 
surrounded from the beginning by leading members of the Dacca Bar The 
question whether he should adopt the method of a memorial to the Board 
of Reienue, or a suit in the courts, to recover his property, was carefully 
considered by his advisers His supporters obtained the opinion of 
Sir Ashutosh Chaudhuri, who advised a suit in court, but they decided to 
adopt the memorial method first They could not have rejected advice 
from such a source without anxious consideration and without the advice 
of other eminent lawyers The memorial itself recites that Dwarkanath 
Chakravarty, a very eminent member of the Calcutta Bar, took an active 
part m drawing up tlie memorial The memorial was presented by Langford 
James and argued by him before the Member of the Board of Revenue It 
IS mconceivable to my mind that a memorial drawn up in such circumstances 
could have been carelessly drafted On the contrary, every word must have 
been carefully weighed, and every sentence discussed before it was finally 
approved Wliy, then, was a false story given in that memonal? The sug- 
gestion has been made that the object of the plaintiff’s adherents was to 
secure an order for enquiry from the Board of Revenue, and that consequently 
the story that was thought likely ‘to appeal to the member of the Board ivas 
given in the memonal Does this mean that the plaintiff and his adherents 
were prepared to place before the investigating authonty whatever story 
would appeal to that authonty irrespective of the truth? If so, we are 
entitled to assume that they would adopt the same attitude to the court as 
they did to the Board of Revenue Obviously in presenting the memonal, 



588 


BHOWAL CASE 


the plaintiff and his advisers must have entertained a hope that the Board 
of Revenue would undertake the enquiry prayed for Are we to believe 
that the plaintiff hoped to convince the Board of Revenue of the truth of 
his case by offering evidence which flatly contradicted the story given by 
him m the memorial itself? The suggestion is absurd The plaintiff must 
have mtended to offer evidence m support of the memorial version to the 
Board of Revenue, and obviously, the witnesses examined in court are the 
witnesses whom plaintiff intended to examine before the Board of Revenue 

It seems clear to me that m 1926 the plaintiff believed that he would 
have the support of Jyotirmoyee Devi and her relatives for the version then 
given, and this single fact is sufficient to justify the court in regarding 
the evidence of these witnesses with the greatest suspicion As a matter 
of fact, the memorial version was not given up in 1927, when the memorial 
was rejected When Atul Prosad Roy Choudhury was examined on com- 
mission in March, 1933, the pleader who cross-examined him, presumably 
acting on instructions, put the memorial version to the witness as though 
that was the true version We have been informed by Mr Chatterjee ih the 
course of his argument before us, that there was a change in advisers to the 
plain tiff between the date of institution of the suit and the date of the 
plaintiff’s exammation m the witness-box There are many details to confirm 
this statement, and it seems obvious to me that the memonal version was 
dropped when the 'new director took charge of the case 

Therefore, in examming the plaintiff’s story and the explanations he 
offered we must bear in mind that m a solemn document praying for an 
enquiry into his claim, he had already given a story which is now abandoned 
as untrue 


PLAINTIFF’S PRESENT VERSION 

The plaintiff asserted that during the years of his wanderings from 
Asighdt in Benares to Braha Chhatra, he had full possession of his senses 
and his intellect, but unfortunately his memory of events prior to his arrival 
at Asighat was a blank He had no idea of his race, his home or his 
family All that remamed of the past, apparently, was his ability to speak 
his mother tongue He says, it is true, that he had spoken fluent Hindi 
from childhood, and that from the time he recovered consciousness in 
Darjeeling he spoke in Hindi to his rescuers This version is not supported 
by Gopal Das, but the matter is of little importance 

Before Braha Chhatra, plaintiff was occasionally troubled at his inability 
to remember the past, and he used to wonder who he was and whence he had 
come He used to tell the gum of these troubled thoughts, but the gum 
consoled him, saying that in the fulness of time memory would be restored 
to him Neither the gum nor the other sannyasis gave him any hint as to 
his real identity This was his state of mind when suddenly at Braha Chhatra 
he remembered that his native district was Dacca m Bengal He at once 
told the gum, and the latter then told him that the time had come for him 
to return to his family and decide whether the ties of family and home were 
so strong that he would not take the final vows of a sannyasi We are 
told that the gum knew where plaintiff’s home was, but that -he did not 
impart this knowledge to the plaintiff, as he assumed from plaintiff’ls 
announcement that plaintiff too had remembered this It seems strange that 
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the gum did not question plaintiff about his home and family, to ascertain 
whether there are still any relatives to whom plaintiff could return A 
single question would have revealed plaintiff’s ignorance However, the gum 
told plaintiff to go back to his people and to decide whether to revert to 
civil life or to become a sannyasi, and added that he, tlie gum, would wait 
one year for news of plaintiff In spite of these instructions plaintiff did not 
go straight home to Dacca he wandered away into the Assam Valley as far 
as Kamakhya in the district of Kamrup, and took a whole year to reach 
Dacca He assured us that when he reached Dacca he was still entirely 
Ignorant of his identity— and this, m spite of his alleged meeting at Rangpur 
with a man who spoke to him about his home and his family! There is 
no suggestion that during the year before his appearance in Dacca, plaintiff 
suffered from any mental defect other than the loss of memory with regard 
to events before 1909 It seems strange that a man who was on a quest 
to discover his own identity, his own family and his own home, should hold 
conversations on these topics and yet not realise what they meant 


OBJECT IN RETURNING TO DACCA 

However, if we accept his version, he arrived in Dacca, ignorant of his 
own identity, but determined to find out who he was and to find out what 
was the attraction of family ties So he took his seat on the Buckland 
Bund, made no enquries and asked no questions According to his own 
account, he made no attempt whatever to find out anything about his home 
or his family Fate took pity on him and provided him with the informa- 
tion for which he did not take the trouble to seek Passers-by observed in 
his hearing, how remarkable was the resemblance he bore to Ramendra 
Narayan Roy of Jaidebpur Plaintiff’s story is obscure at this point, but it 
seems to be his case that from conversations so overheard he realised that 
he was Ramendra Narayan Roy In spite of this discovery, he continued to 
sit on at the Bund He made no enqmry about his relatives or his home he 
made no attempt to discover whether any of his relatives were still ahve, 
or who was in possession of his estates 


VISIT TO KASIMPUR AND JAIDEBPUR 

His avowed object in returning to Dacca was to test the strength of 
worldly attractions and family ties, but even when he had discovered his 
identity, he made no attempt to subject himself to the test He continued 
to sit patiently at the Bund, until Atul Prosad Roy Choudhury invited him 
. to Kasimpur in the first week of April, 1921 The defence admitted that 
plaintiff was invited to Kasimpur, but the evidence of Atul Prosad Roy 
Choudhury is that plaintiff was invited as a sannyasi in the hope that he 
would perform a sacrifice known as puheshtijajna The plaintiff strenuously 
denies that he was invited as a sannj’asi, and asserts that he was invited 
because he had been recognised as Ramendra Narayan Roy of Jaidebpur. 
Yet, it IS now admitted that during a stay of a week or ten daj's at Kasimpur, 
plaintiff slept under a Kamini tree in the open and was treated as an 
ordinary sannyasi He does not say that he was greeted by Atul Prosad 
Roy Choudhury or by the uncle Sarada Prosad Roy Choudhury as Ramendra 
Narayan Roy He does not explain what was the nature of the invitation to 
him which persuaded him to go to Kasimpur Was he invited as Ramendra 
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Karayan Roy? If so, did he accept the invitation as Ramendra? If not, 
why did he go at all ? If he was accepted as Ramendra Narayan Roy, why did 
he not demand to be treated as such? It seems impossible to reconcile 
plaintiff’s treatment at Kasimpur with any theory that plamtiff had been 
recognised by the Kasimpur Zemindars, and that the recognition had been 
communicated to plamtiff If the alleged recognition had not been com- 
municated to plamtiff, some other pretext for the imitation, some pretext 
consistent with plaintiff’s pose as a naga sannyasi, must have been given 
But this is strenuousl}’ denied by plamtiff From Kasimpur plaintiff went 
to Jaidebpur on an elewhant, it is true, but not in tnumph as described in 
the memonal At Jaidebpur he stayed at the Madhab Bari and behaved just 
like any other naga sannyasi He went to Jyotirmoyee’s house on the 
evening of the day following his arrival there, but though he met Jyotirmoyee 
and her relatives, he did not greet them as his relatives nor did they greet 
him as a relative He behaved as though he was a perfect stranger to them 
Next day he went again to Jyotirmoyee’s house to dine We are told that 
Jjotirmo.vee commented on his likeness to Ramendra and that plamtifi 
brusquelj denied any relationship with the family, but that he was unable 
to control a gesture of affection to the aged grandmother who was present, 
and he burst into tears when shewn old family photographs 

If the account given of this day is true, he must have realised that he 
was recognised Yet he went away, saying that he was going to Nangalbundh 
mela He left the district without telhng the people at Jaidebpur of his 
intentions and went to Sitanath m the district of Chittagong He returned 
to Dacca a few days later and resumed his seat on the Bnckland Bund 
What hjs object was m so doing, he made no attempt to explain If he 
wished to test the strength ol family ties, he might have gone openly to 
Jaidebpur 


STRANGH BRHAVIOUR 

During this stay at Buckland Bund, a messenger came to him with 
a message from Jyotirmoyee Devi That messenger is dead, and the 
plamtiff has not mentioned the mcident Consequently, we are left in the 
dark as to the conversation which took place between the p laintiff and the 
messenger We know, however, from Jyotirmoyee Devi’s evidence that the 
messenger earned an invitation to come to Jaidebpur and that that mvita- 
tion was rejected If Jjotirmoyee Devi and other members of the family 
had recognised the plamtiff as Ramendra Narayan Roy, as they now swear, 
it seems probable that the message made some reference to the recognition 
It seems to me clear that if there were any truth m the account of these 
days given by plaintiff’s witnesses, the plaintiff must have realised that he 
had been recogmsed How then can we understand the visit to the house 
of Saibalini Devi m the last week of Apnl ? Jyotirmoyee Devi had come to 
Dacca after the plamtifi had refused her mvitation to go to Jaidebpur, and 
had persuaded Saibalmi Devi to invite the plamtiff to her house to be viewed 
and inspected by other relatives Agam, the defence evidence was that 
plaintiff was invited m his capacity as a sannyasi, whatever ulterior motive 
Jyotirmoy ee Devi may have had Again, plamtiff demed that he was invited 
m his capacity as sanny^asi, but again he offered no explanation why he 
was mvited and why he accepted If he was invited as Ramendra Narayan 
Roy, why was he notggreeted as such and treated as such ? Yet the admitted 
fact is that he was treated as a sannyasi and was not addressed by anyone 
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as Ramendra Narayan Roy Thereafter, on April 30th, the plaintiff was 
again persuaded to visit Jaidebpur On what pretext he was invited is 
not divulged He asserted that he was still denying that he was in any 
way related to the family the other witnesses do not assert that they 
had y^et made up their minds to treat him as Ramendra Narayan Roy He 
was still not addressed as such Until he arrived at Jaidebpur on this 
occasion, he had studiously followed the customs of naga sannyasis, sleeping 
out in the open in front of his charcoal fire But on this occasion, though 
still denying his identity, he consented to sleep inside Jyotirmoyee Devi’s 
house No explanation was offered for this abandonment of habit Plaintiff 
still continued to pose as a sannyasi, he still smeared himself with ashes 
and still denied his identity But on the third day of his visit, while still 
denying his identity and still wandering about naked and behaving like a 
sannyasi, he allowed himself to be persuaded not to besmear himself with 
ashes On this day he angrily refused to allow Jyotirmoyee’s son to examine 
the marks on his body, but on the fourth of May, 1921, m the morning, 
he allowed them to examine his marks, though he still denied vigorously 
any relationship In the afternoon, he decided to reveal himself to 
Jyotirmoyee Devi and others, so he left them behind in the verandah and 
look his seat in an armchair which had already been placed on a platform 
in the compound in anticipatom of this moment There he awaited patiently 
a catechism from some unknown relative, regarding his name, his father’s 
name and the name of his wet nurse The plaintiff has offered no explana- 
tion of his strange conduct m going to hve in Jyotirmoyee’s house while 
still posing as a sannyasi, in abandoning the habit of smearing himself with 
ashes while still denying his identity, or of his strange method of revealing 
his identity to his supposed sister Not only did he offer no explanation 
of this strange conduct, he denied the details He asserted that he revealed 
his identity on the day following his arnval at Jaidebpur 

The learned trial judge remarks that the plamtiff passes over these days 
as unimportant, but that seems to me an madequate explanation of his 
refusal to explain this extraordinary conduct 


REMARKABLE CONDUCT OF JYOTIRMOYEH DEBI 

But if plaintiff’s conduct during this period is difficult to understand, it 
IS simplicity itself compared with the conduct of Jyotirmoyee Devi To 
appreciate her conduct, it is essential to bear in mind her definite case that 
she had been convmced for years past that Ramendra Narayan was alive 
She was a devoted sister on whose mmd was indelibly printed the picture 
of every mark on her brother’s body She rememberd the exact tooth which 
was broken she remembered the scar on his arm caused by the playful 
scratch of a tiger cub as well as the more serious scar caused by a carnage 
wheel acadent Though a pardamshm lady, she had- visited the haunts of 
sannyasis at Benares and elsewhere to make enquiries about her missing 
brother She had sent her son-in-law Satmath on many expeditions to north- 
west India to search for Ramendra She had received confirmation of her 
belief in his survival so often that she knew that he was alive The news 
she had been recennng during these years of absence was always news of 
her brother wandenng with sannyasis There was nothing strange, therefore, 
m the idea of her brother being in the garb of a sannyasi 
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NO aiATERIAI/ CHANGE IN APPEARANCE BETWEEN PLAINTIFF 

AND KUMAR 


It IS the case of the plaintiff and his adherents — a case emphasised and 
insisted upon— that the plamtiff on his appearance in 1921 was exactly the 
same m appearance as the Kumar who had gone to Darjeelmg in 1909 
Ordmarily there is not very much change m a man’s apparance between 
the ages of 24 and 36, but m exceptional cases there may be great changes 
S lim men may become stout, stout men may lose their excess weight Men 
who were previously clean shaven may grow beards and moustaches to hide 
their features Similarly, men who previously grew beards or moustaches 
or both, may decide to be clean shaven in the interval A man might be 
hornbly disfigured as a result of some terrible accident All such changes 
may sufiSce to serve as a thm disguise If a man returned home after 
12 years and had changed m one of the ways described, his relatives and 
the friends of his youth might be excused for passing him without recog- 
mtion But this would only happen if he was not expected If his return 
was expected, and if he appeared to an old friend of his youth, with only 
slight superficial changes m appearance, and if that old friend was aware 
from before of the identity, recognition would be almost instantaneous In 
the present case there was practically no change We are assured that m 
height and m build the plamtiff in 1921 was exactly what Ramendra Narayan 
Roy had been in 1909 His complexion was the same, his moustache the 
same , and the colour of his ham was the same The shape of his nose had 
altered, it is true, but to the fond eyes of Jyotirmoyee Devi even that was 
the same The colour of his eyes was the same even his mannensms, his 
gestures, his voice and his walk were the same 


The only difference m appearance between the Kumar of 1909 and the 
p lam tiff of 1921 was that the latter was almost naked, he had grown long 
hair and a beard, and he was besmeared with ashes In every other respect, 
we are assured agam and agam he was exactly the same The fact that 
he was almost naked would not prevent recognition It is clear from photo- 
graphs Exts XXXVIII, XXXIX and LVI which have been exhibited inithis 
case that gentlemen of the standmg and habits of the Bhowal Zemindars 
were frequently seen naked to the waist, in the privacy of their own homes 
or when relaxing among their mtimates The covering of ashes might 
serve to prevent recognition only if a casual glance was given The hair 
was long and matted, it is true, but it was not besmeared with ashes 
and was naturally taken well back from the face The only change which 
could m any way have concealed the identity of the plaintiff was his beard • 
and it is obvious that the mere addition of a beard would not sufSce to 
disguise him successfully, if his identity was already suspected and if he was 
examined carefully In short, if the case made out m court had any 
resemblance to the truth, the plaintiff would have been recognised by 
Jyotirmoyee Devi and her grandmother and other relatives, the very moment 
them attention was drawn to him as bemg suspeced to be the missing 
Ramendra 


STILL NO RECOGNITION AT FIRST MEETING 

Bearing this in mind, let us consider the conduct of Jyotinnoyee Devi 
and her relatives When the plaintiff first visited Jaidebpur, Jyotirmoyee 
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Devi heard of his arrival and heard something from her son as to his sus- 
pected identitj* She invited him to her house The visit is best descnbed 
in her own words “The same day at dnsk the sannyasi came I was then 
doing sandhya (worship) at the ghat Budhu came and informed me that 
sannyasi had come I came and found the sannyasi seated in the southern, 
verandah of my house He was seated on a patt (mat) My daughters and 
my sister’s daughter Keni and my grandmother, and elder sister’s sons— 
all her sons and Gobinda Mukherjee were near him The sannyasi sat, his 
head bowed down, and looking in a downcast sidelong way That way of 
looking at once reminded me of Mejo’s way of looking at people That 
excited my suspicion and I started looking at him, scrutmismg his features, 
eyes, ears, bps, figure, hands and feet, the contour of the face The others 
present also looked at him and had my suspicions It* was dusk then We 
could not see the colour of the eyes We had some conversation with him 

in Hindi It was only a few words m Hindi I asked ■ ^ C?[t^ 

(How many days will you stay here?) He said 

(I shall go to-morrow to Dangalband for a bath m 
the Brahmaputra) I gave him fruits to eat and some soft “ 3R “ (sar) 
(condensed milk) and some hard “ *' (cream) He took nothing except 
the hard “ (cream) After taking this he left I noticed his gait 

It was hke that of the second Kumar I noticed his height then It was 
the second Kumar’s height but he seemed slightly stouter, — ^shghtly, hke the 
difference between 19 and 20— a shade stouter His face that day was 
smeared with ashes Before the second Kumar went to Darjeeling he was 
very fond of hard sar He used to take 3 hard sars, each from a seer of 
milk He is fond of it still He had this habit from before he went to 
Darjeeling and even now he prefers sar to anything else After he left, we 
talked about the sannyasi and we decided to call him and feed him the 
next day and see him in better light during day ’’ 

From this it is clear that they exammed the plaintiff carefully, with the 
thought in their minds that he might be Ramendra Narayan — and did not 
recognise htm 


A SECOND meeting ONUY A STRONG SUSPICION 

In view of the case that there wasjno material change in the plamtiff’s 
appearance, this failure to recognise mm is extraordinary However, the 
good lady had still an open mind sh^ w'as not satisfied that the sannyasi 
was not her brother, so she mvited him to dinner again on the following 
day Jji-otirmoyee’s descnption of this ^sit is as follows “That day at 12 
or 12-30 p M , he came in a Raj palkt pmage in the company of Ram, son 
of Jogendra Banerjee, Secretary Rami also came in with the sannyasi I 
and my grandmother and those who v^ere present on the previous day all 
assembled there The plaintiff sat on a pig chauki m my son’s Batthakkhana 
Gobinda Mukherjee sat at the edge ofithe chauki, and I and grandmother 
sat on chairs and the rest stood The sannyasi asked my grandmother- m 
Hindi to sit on the chauki She movra and sat at the edge of the chwukt 

Then the sann}asi said, (sit/up) All that he said that day was in 

Hindi My grandmother sat up and faced the sannyasi He asked her to 
come near and drew her to him by /holding her leg The sannyasi then 
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said ^ ’{The old woman has suffered much) I am giving 

his words as far as I can recollect Then the sannyasi pomted to my two 

daughters and asked me WM C^i5 (These are your two 

daughters ?) And pointing to my son said (your son ?) And 

pointing to my sister’s son said ‘Cvst^ ?’ (your sister’s son ?) And 

pointing to Keni, my sister’s daughter, said ‘ii) (who is this ?) I said 

(®^s 's the daughter of my eldest sister) As I said that, the 
sannyasi Wst into tears Tears tnckled down his cheek Keni was then a 
widow Kem was then 13 or 14 years old 

As the plamtifi wept, Tebboo held before him a photo of the second Kumar 
— a photo which was either the photo— Ea; L or one like it As Tebboo 
held the photo— he did so at a moment when the plaintiff had ceased weep- 
ing— the plaintiff began to weep again Then Tebboo showed him a photo 
of the Chhoto Kumar As he did that the plaintiff wept more and lay down 
sobbing, his arms held thus (shows arm covering the eyes) Ram was present 
then Ram then said something Ram knew the second Kumar very well 
before he went to Darjeehng 

<2 —What did Ram say at that moment > (Objected to Allowed) 

A — ^He IS no doubt the second Kumar Didima, don’t let him go 

As the plaintiff wept I said ‘cist^ «^l^ C?rt« ?’ 

(you are but an ascetic, who is averse to all wordly attractions, why are you 
weeping so much?) 

He said sitlTtCJl CtN (I weeping through attachment) 

Then I said ‘ciot^ ?’ (You are an ascetic, 

what for is this attachment of yours?) 

To that he made no answer 

I said then (?|$iorl 'srt^ ^ 

CffjRW, ^ ^ ^ §«l1, 

’jii'll'K.’t ^ c®it^ 1 (?Rf ccil'Sw 

I (?i ccit^ 'Sit ceft^ 

^ I 

(I heard that .my 2nd brother died on going to Darjeeling and when he was 
taken to the cremation ground for cremation, there was heavy ram and 
storm On that account all the persons leaving him behmd in the cremation 
ground, went away to another place On coming back again his dead body 
could not be found Of the persons who went to Darjeeling, on coming back 
home some said that he was cremated and some said that he was not 
cremated) 

Before I completed my sentence he said (?it ^ ^ I 

'3 lii'ffi (No, no. It IS a he, not cremated, he is alive) Then he looked 
at me and I then noticed his eyes They were ‘brownish’ as my second 

brother’s were Then I asked him m Bengah • ifsi^ 

^ Oif^ 'S^ ?’ (I observe all of your features like those of my 

second brotlier, then are you that man?) 

To this he said c^, W I 

(No, no, I am none to you) 
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I put iny question m Bengali to see if he could understand Bengali He 
took Ins meal that day at my house I noticed that his index finger was 
sticking out as he was taking his food and as he lifted the food into his 
mouth, he was puttmg out his tongue a bit 

I noticed his features I noticed his Adam’s apple I noticed that his 
hair was red— feata and eyes brownish I noticed his eyes, ears and nose 
and cut of the face and mouth I noticed his teeth— they were like those of 
second Kumar— even and smooth and beautiful I noticed his hands and 
his finger nails— every one of the finger nails I noticed the palm, and the 
back of the hands I noticed his leg and feet and toes I remembered what 
sort of nails and toes my second brother bad How could I forget? we had 
lived together from our infancy His whole body, arms and legs, and face 
and even the eye lids were smeared with ashes, but the nails were free from 
the ashes His hair was long He had a beard now The second Kumar 
did not wear a beard before he went to Darjeehng His utterance on this 
day was indistinct His voice was that of the second Kumar My other 
relatives present then spoke to him that day I do not remember what they 
said After his meal was over we took our meal and when we finished our 
meal it was three The sannyasi seemed anxious to go to Dacca on his way 

to the Astamt Snan (taking bath on the Astamt {8th lunar day)) 

My suspicion that he was my brother had grown very strong and I wanted 
to keep him for a few days to see him more closely and to make sure if the 

old marks were on him I asked him in Bengali ’ (for 

how many days will you stay at Dacca?) 

He answered in Hmdi 'some ten days’ I had stopped talkmg Hindi 
as soon as I could see he could understand Bengali Since then I spoke 
Bengali” 

According to this version, even after a long conversation m dayhght, 
there was still no recognition but a suspicion which had giown very strong 

Thereafter, Jyotirmoyee Devi sent a message through her son to the 
plaintifi at Dacca The exact wording of the message is unknown, but it 
seems to have contamed an mvitation to return to Jaidebpur, which the 
plamtifi refused , 

The next step taken by Jyotirmoyee was to visit Dacca and to arrange 
for the plaintifi to be invited to the house of Saibalini Devi to be inspected 
by other relatives of the family The visit was a very bnef one and is 
descnbed m these words "He came a httle before dusk — the sun was then 
down and lights not lighted Himsingshu, also called Kala, m} son, and 
Jiten Bhattacharjee brought him The sannyasi stayed for 15 or 20 mmutes 
We all saw him We all said that he looked like the second Kumar The 
sannj'asi spoke nothing He was smeared with ashes that day As we were 
saying to each other that he looked like the second Kumar, he left ” 


PLAINTIFF’S NHXT VISIT TO JYOTIRMOYHE DEVI’S HOUSE 

After returning to Jaidebpur, Jyotirmoyee sent her son again to invite 
the plaintifi to visit her Agam we are left in ignorance of the contents of 
the message, but this time the plaintifi accepted the invitation He arrived 
at Jaidebpur on the 30th of April, 1921 Nobody greeted hiin as Ramendra 
when he amved, there was no conversation of importance that night; the 
only incident worthy of record was that the plamtifi wept when shewn 
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family portraits The descnption of the events of the next fonr days given 
by Jyotumoyee Devi is as follows “Next day, before daybreak, at early 
dawn the sannyasi went to the nver Chillai and came back smeared with 
ashes That day certam pleaders had come from Dacca in connection with 
a suit of Hem and Keni These pleaders and secretary Jogendra Banerjee 
took their meals at my house that day The plamtiff took his meal m the 
mrmtshya kitchen (widow's kitchen untamted by meat) and sat in an adjacent 
room The room opens mto a verandah m which the above people sat at 
fhpir meal The pleaders fimshed them meal and went out The secretary 
Jogendra Babu came where the plamtiff was seated The plaintiff then said 

(TRl 5tt¥l ^ C5f^’ (clean my drawing room) 

That made everybody suspect the more — ^why did he say that? The 
OTiiHgi IS at the northern limit of Jaidebpur and some distance fiom my 
house It IS close to Pham's house My house is at the southern hmit of 
Jaidebpur That day I told the sadhu not to smear his body with ashes 

I said that as I could not see his complexion He said (what?) 

Next day he came smeared with ashes He used to bathe thnce a day 
I told him ‘I forbade you to put ashes on your body and still you did it? 
You must not do it to-morrow ' 

Next day when he went out to bathe I sent a man with him On the 
two previous days he had gone alone Ananda, his former Khansama, and. 
Nagendra Bhattacharjee, son of Surjya Doctor, our Purohit (priest) were 
the two persons who went with him when he went to bathe That day he 
came back after his bath, but without smearing his body with ashes 

Then I saw his complexion It was the second Kumar's complexion as 
of old and seemed better still on account of brahmacharyya (asceticism) 
Then looking at his face, cleaned from ashes, he looked hke Ramendra him- 
self I noticed his eye-lids darker than his complexion I saw the mark 
left by the carnage wheel on his leg, and I saw the rough and scored skin 
at the wrists and on the msteps The relations, I already named, my g^rand- 
mother and the rest also saw him and they recognised him just as I did 
Many neighbours, male and female, were present then Those who knew the 
second Kumar, such a§ Kulada Sundari, her daughter Magna, my aunt 
Ananta Kuman Devi, Mokshada Sundan Devi who has deposed and who is 
mwmi (aunt) to Akshay Ray, Babu Subodh Mukhati’s grandmother, and 
PrafuUa Muldiati's mother and many others whom I can name, recogmsed 
him Abani Banerjee of Secretary's office, Prasanna Banerjee who is dead, 
Lila, brother of Magna aforesaid, and many officers of the Rajban and many 
neighbours all came and recognised him Tebboo was there Tenants who 
hve near about also came 

2— What did they say, if you heard it? (Objected to) 

A —They said ‘He is the second Kumar’ 

To Court— These tenants numbered not less than 100 or 125 

This day I tried to look for all the marks on the second Kumar’s body 
to which I have deposed I asked my son to look for these He tried to 
look, but the sannyasi would not let him 

Next day Budhu tried again to look for the marks That day the plamtiff 
did not seriously object My son and Jabboo saw them, I told them where 
to look for the marks I asked them to look for the mark left by the abscess 
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on the head, the broken tooth, the tiger claw mark, the abscess mark below 
the waist They got these marks They saw the scored skin and felt the 
fikin and saw it was rough hke the second Kumar’s My grandmother and 
the rest I named were present At this I directed the looking for the marks 
there, and the examination took place in my presence This took place inside 
the room on the west of the ye^^iidah It was then about 7 am No 
outsiders were present then 

Q — Why did you look for the marks if you recognised him ? 

A — did so, as the matter was very serious Considering our family 
we wanted to be dead certain, so that no question could ever arise 
in oun minds 

I saw tlie second Kumar’s nose To me it seemed the same as before 
Some said it had grown fatter and some said it was the same ” 


INSPECTION OF MARKS 

"At about 7am the marks were examined People began turning up 
at about 9am The plaintiff would sit at the verandah or m the courtyard 
at about 10 am, as his sandhya would be over about that time Talking 
of that day I have been speakmg of people (who?) began turning up at 
about 9 After he had performed his sandhya I spoke to him when people 
were on the courtyard and he in the western room The members of our 
family were in that room I said ‘Your marks and appearance are hke 
those of my second brother You must be he Declare who you are ’ 

He said ‘No, No, I am not I am nothing to you why do you annoy 
me ? I will go away ’ 

I said ‘You must say who you are * I said ‘You must say who you 
are’, ‘sfl ^ (your refusal won’t do — literally, if jou don’t tell, it 

will not be well with you) 

Then I told my son to tell the people who had come that all the marks 
on second Kumar’s body were on him 

Q — ^Did you say what would you do if he did not disclose his 
identity ? 

A — ^I don’t remember My son and sister’s son told the assembled 
people within my hearing what I asked them to tell them— I was 
standing behind the chik (bamboo screen) 

Q —Is ' it true that you are falsely imputing to the second Kumar 
the marks that are on the plaintiff? 

A —It IS not true That day my brother, the plaintiff, sat among the 
tenants and they, insisted upon his telling them who he was 
He did disclose his identity that day He did so in the afternoon 
Till then I had not taken my food 
Adds — had told him I would not take my food until he told us 
who he was That day he sat among the t^ants at 10 or 11 am 
He announced his identity at about 4 or 5 P M 

To Cotirt — ^I told the plaintiff that I would not take food until he 
told us who he was, at about 12 A M when he came in for food. 
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After that he took his bath and food and then went out again. 
The tenants pressed the plaintiff to declare his identity both 
when (he?) was with them before he came in for his meal and 
also when he went back to them after his meal He, the plam- 
tiff, was in the Chatan facmg my house when he declared his 
identity I was then on the verandah to which one gets by steps 
from the Chatan I could hear what he said He was in the 
middle of the Chatan 


DECLARATION OF IDENTITY 

Q —What did he say at this atma panchay (declaration of identity) ? 

A — Somebody put a question I can’t say who as there was a crowd 
There were lots of women near me m the verandah Somebody 
asked what his name was 

He said ‘Ramendra Naraj^an Roy Choudhury’ 

He was asked his father’s name He said ‘Raja Rajendra , 
Narayan Roy Choudhury’ 

Then he was asked his mother’s name He said ‘Rani Bilasmom 
Devi’ 

Then he was asked his grandmother’s name He said ‘Rani 
Satyabhama Devi’ 

Then somebody said everybody knows the names of the Raja 
and the Ram— who brought him up? He said ‘Aloka’ 

Then the men present cried out, 'Madhyam Kjimaiei Jai‘ and 
the women gave /oka? or XJladdham (cries of mJm iihC) The 
plaintiff was then seated m an easy chair and was reclinmg on 
it and he seemed to go into a fit I rushed to him and the people 
made a way for me About 2,000 to 3,000 men had collected there 
When I thus went to the plaintiff Mag^a Mala came with me 
I fanned him and put rose water upon his head I did so for 
about 10 minutes I sat m a chair there as I did so As he 
recovered, it was proposed to take him to Matar’s house where 
there was no crowd He was taken there The crowd followed 
him and were asked to desist ” 


INCREDIBLE CONDUCT A HOLLYWOOD PICTURE 

This conduct seems to be absolutely incredible I find it impossible to- 
believe that a devoted sister, who had been searching for years for her 
missing brother, would fail to recognise him at the first meetmg even if 
it was dusk The picture of tlie second day’s dinner party reads like a 
society novel, the well-bred hostess remarking to her guest that she saw a 
most remarkable likeness in him to her long lost brother, and then imme- 
diately changing the subject on receiving a surly disclaimer from the 
sannyasi 

The detail of Tebboo producing the photographs seems to me to have 
been invented by someone who had seen too many sentimental pictures from 
Hollywhod 
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If Jyotirmoyee Devi’s evidence has any meaning, it shows that after two 
meetings with the plaintiff in Jaidebpnr and one in Dacca, and after enter- 
taimng him for 3 more days as a guest in her own house at Jaidebpur, she 
was still not satisfied as to his identity If a sister cannot recognise a man 
as her brother in these circumstances, it follows that either he is not her 
brother or he is changed out of recognition since she last saw him Yet in 
the present case, we are asked to beheve that there was no real change m 
appearance ! 

The justification offered for Jj'otirmoyee Devi’s conduct is that she recog- 
nised from the beginning how much was at stake and how essential it was 
to be sure beyond all possibility of error But why should she have thought 
like that? To her, the only thing that mattered was that her brother had 
come back She uas not uorried about the estate I find it impossible to 
believe that she would have acted as she sajs she did If the description 
of these days was a Bengali caricature of two cold-blooded reserved Bnglish- 
men meeting after a long absence, it might be good enough to raise a laugh , 
but as the description of a u arm-hearted sentimental Bengalee lady meeting 
the brother whom she had been longing to see for 12 long weary years, it 
seems to me to be utterly incredible 

Even if Ji’otirmojee Devi saw the need for caution, why was the old 
grandmother silent ? Was the grandmotherly instinct on which such 
emphasis has been laid, dormant’ How is it that not a single one of the 
host of relatives at Jaidebpur who all recognised the plaintiff, was guilty of 
the least indiscretion or of the slightest indication of natural conduct ’ People 
saw plaintiff as he walked to the river and recognised him, so they say 
People recognised him on the road, at the temple, at the bathing ghat— yet 
no one greeted him uith a word of welcome, and no one sliow'ed the least 
curiosity as to the reasons for his long absence or for his return, and no 
body had the slightest desire to hear about his romantic escape from the 
funeral pyre It might be possible to believe that one person ivould behave 
with excessive caution it is ridiculous to ask us to believe that everybody 
behaved in this unnatural manner 


STORY ITSELF NOT CONSISTENT 

The story is not consistent in itself If the plaintiff was denying his 
identity on the fourth of May as he had done on the pre\ious days, why was 
the armchaif placed ready for him in the compound? If he decided to 
abandon the ascetic life and acknowledge his identity, why not do so simply 
and frankly to his own people’ What induced him to take his seat in the 
annchair and await catechism? If the relatives were all convinced of his 
identity, why did they catechise him in the manner described? As he went 
out into the open and waited for the questions to be asked, it seems a fair 
inference to hold that he knew that such questions would be asked, and 
therefore, that he had been told about them 

OBJECT OF DEMONSTRATION 

The whole descrij^tion of these important days proves clearly the following 
three propositions, viz — 

(1) The description of the conversations and discussions between plam- 
tiff on the one side and Jyotirmoyee and her relatives on the 
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other, given m the evidence, is wholly fictitious, and the true 
nature of those discussions has been suppressed 

(2) The scene in the compound of Jyotirmoyee Devi’s house on the 
afternoon of the 4th of May was deliberately staged whispers 
had been circulated about Ramendra Narajan Roy’s return, and 
tenants had been attracted, the armchair was placed in the open 
m anticipation, the chosen relative was instructed to ask the 
necessary questions, and the plaintiff was informed that questions 
were to be asked 

f3) The object of this performance was to convert the tenantry into a 
belief in the identity of the plaintiff as Ramendra Narayan Roy, 
it was not to satisfy the doubts of the relatives 

The success of the scheme was immediately apparent The simple 
villagers, attracted by the rumour that Ramendra Narayan Roy had returned, 
had gathered in the courtyard They were told that the sannyasi bore on 
his body all the identifying marks which Ramendra Narayan Roy bore They 
were witnesses to this seemingly wonderful revelation of memory of details 
of the past Then as they stood there gaping with astonishment, Jyotirmoyee 
Devi rushed out and welcomed the sannyasi as her brother It is not sur- 
pnsing that these simple rustics were convmced In half a day, a thousand 
converts were obtained, a thousand ardent eager missionaries to spread the new 
gospel throughout the length and breadth of Bhowal These missionaries be- 
lieved sincerely in the gospel they went out to preach, and by their obvious 
sincerity must have convinced others And what an attractive gospel for 
the tenants ! The plamtifi announced his intention of Holding the estate for 
the benefit of the tenants, if he should succeed in recovering possession As 
he so plausibly explained, of what use was great wealth to one who had 
adopted the life of an ascetic ^ But apart from the appeal to self-interest 
and the transparent sincerity of the missionaries, the romance of the plam- 
tiff s case, and the transformation of a roue into a saint must have made a 
tremendous appeal to the tenants of the estate That it did so is obvious 
Crowds flocked into Jaidebpur daily simply to have darshan of the plaintiff, 
and they did not come empty-handed The astute advisers of the plaintiff 
pressed home the advantage A monster meeting was arranged for May 
the 15th Special trams were run People came from all over the district 
one estimate jpves the numbers of the crowd that assembled as 50,000 (fifty 
thousand) When the people had assembled, the plaintiff paraded round the 
outskirts of the crowd, seated on an elephant with a son of Jyotirmoyee 
Devi The president of the assembly called upon those present who accepted 
the plaintiff as Ramendra Narayan Roy to signify their acceptance A roar 
of approval went up The president then called upon those who did not 
accept him to say so openly Not a dissentient voice was raised In this 
jay, by popular acclaim, the plaintiff was accepted as Ramendra Narayan 


NEEDHAM’S REPORT TO LINDS 4. Y 

Immediately after the sensational incident of the fourth of Maj, a report 
was sent to J H Lmdsay by F W Needham, Manager of the Estate under 
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■the Court of Wards That report has been the subject of much criticism, 
and may be set out in full 


Ex 59 


“My dear Lindsay, 

A very curious and extraordinary thing is happemng here which has 
created a tremendous sensation throughout the Estate and outside 

About 5 months ago a fair complexioned mendicant came to Dacca, it 
IS reported, from Hardwar and stayed on the river side just opposite to Rup 
Babu’s house, whence he was taken to Easimpui by Babu Sarada Prosad 
Roy Choudhury, Zemindar of Kasiinpur He halted there for a few days 
On his way back to Dacca he halted at Madnabban at Jaidebpur, as other 
■mendicants use to do During his stay at Madhabbari he was taken to the 
house of Srj Jyotirmovee Devi Srj Jyotirmoyee Devi began to shed tears 
finding in the sadhu some likeness of her late 2nd brother (Kumar 
Ramendra Narayan Roy of Bhowal), and the sadhu too burst into 
tears This raised some suspicion m the mmds of the inmates of- the 
house After a photo of the second Kumar was presented to him he began 
to shed tears profusely, this strengthened the suspicion already created 
He was then questioned by the inmates of the house as to who he leally 
was, but without giving any answer he abruptly left for Dacca For a few 
•days nothing was heard of the sadhu 

A week ago the sadhu was again brought to the house of Srj Jyotirmoyee 
Devi by Babu Atul Prosad Roy Choudhury, zemindar of Kasimpur, and 
since then he has been staying there On seeing the sadhu who is here now 
an impression has been made upon the minds of the people who are visiting 
him daily in hundreds that he is the late second Kumar Tenants from 
•different parts of the estate and also outsiders are daily commg in large 
numbers visiting the sadhu and giving out that he is the second Kumar His 
presence has created a very great sensation in the locality 

Last evening the sadhu being questioned and hard pressed by several 
"himdreds of tenants at last gave out that his name is Ramendra N Roy and 
his father’s name was Rajendra N Roy and his nurse was Aloka Dhai After 
this the sadhu fainted, and the numerous people present began to utter 
ihullu-dham and jay-dham All the people who were present at the time 
■were convinced that he was no other than the second Kumar, and the tenants 
present gave out that even if the estate could not accept him, they would 
' stand by him and maintain his position Finding the gravity of the situation, 
the inmates of the houses of late Srj Indumoyee Devi and Jyotirmoyee Devi 
informed Mohini Babu and Mr Banerjee that the sadhu had given out such 
and such things ‘ They fortliwith proceeded to the house of Srj Jyotirmoyee 
Dem and enquired about the matter The sadhu did not meet them They 
■went there this morning again, but the sadhu sent intimation that he would 
see ^ them this afternoon The inmates of the house threatened the sadhu 
that he was incurring great responsibility by expressing in words and by 
conduct that he is the second Kumar, and that he cannot leave the place 
without giving the full particulars about his identity and past history Under 
the circumstances a sifting enquiry about the sadhu is urgently needed From 
Juornmg crowds of people have been flocking to see the 'sadhu, and the 
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excitement and sensation is so great that the matter may take a serious 
turn unless necessary steps are taken promptly 

I am awaiting your instructions in the matter, 


Yours smcerely, 

Sd F W Needham ” 

It is admitted that this report was drafted by Jogendranath Banerjee 
and Mohini Mohan Chakravarty, and it has been argued that it is the letter 
of persons who believed that plaintiff was indeed Ramendra Narayan Roy 
The plaintiff’s party contended that everybody at Jaidebpur accepted the 
plaintiff at first, but when instructions were received from higher officials, 
they changed their attitude 

In support of this theory, our attention was drawn to the statement of 
Jogendranath Banerjee in cross-examination that ‘before the 8th May it 
became generally known that the Court of Wards officers were against the: 
plaintiff, but not up to the Sth May inclusive ’ 


MOHINI MpHAN CHAKRAVARTY’S REPORT TO NEEDHAM 

After the letter Ex 59 had been despatched, Jogendranath Banerjee and 
Mohmi Mohan Chakravarty succeeded in uiterviewing the plaintiff, and as a 
result of that interview, Mohini Mohan Chakravarty submitted the followung 
report to F W Needham 


Ex Z[203) 

In obedience to your verbal order I went last afternoon to the house 
« j Jyotirmoyee Devi with Mr Banerjee, Special Officer, Forest Officer, 

officials to make further enquiry about the sadhu 
who has been posing as the late second Kumar We tried our best to get some 

definite statements from him as to his- 
identity, but he declined to answer con- 
cerning his previous history The sadhu 
definitely informed in the presence of 
the marginally noted persons that his 
name is Ramendra Narayan Roy, that his 
father’s name was Raja Rajendra Narayan 
Roy and that his elder brother’s name 
was Ranendra Narayan Roy, but he did 
not give reply to any question put to him 
concerning some past events in the life 
of the second Kumar This refusal to 
reply is very significant Matters have 
come to such a pass that the sadhu 
must estabhsh his alleged identity, or 
steps should be taken to 'prosecute him 
for false personification It is needless 
to say that if the sadhu be allowed to 
pose falsely as the late second Kumar 
with impunitj', it w’lll tell very seriously 
on administration of the estate, as the sadhu has by this time been able to 
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establish the sympathy of the tenants who seem to be thoroughly convinced 
that he is no other than the late second Kumar Under the circumstances 
your kind mstruction is solicited as to what steps should be taken 

It IS reported that he has given out that he will prove his identity, if 
necessary, when time will come before the higher authorities 

(Sd ) M M Chakravarty, 

AM 
6-5-21 » 

I 

ALLEGED CHANGE IN ATTITUDE OF ESTATE OFFICIALS 

The change in tone between the letter Ex 59 and the Report Ex Z{203y 
has been commented on, and has been urged m proof of the suggestion that 
mstructions to disown the plaintiff had been received from higher officials 

Mohini Mohan Chakravarty and Jogendra Nath Banerjee were both cross- 
examined regarding the letter Ex 59, the questions taking the form "Q Did 
you believe that the statements in the letter were false?” If the answer given 
was "yes”, the witness was asked why he included false statements if the 
answer was 'no’, it was argued that the witness believed in the truth of the 
plaintifi’s claim This sort of cross-exammation is obviously useless, and the 
answers given do not mean either that the witnesses were giving false informa- 
tion to F W Needham m order to mislead him, or that they believed in the 
claims -put forward by the plaintiff 

The letter Ex 59 is certainly non-committal in tone and does not indicate 
that the writer was convinced that the plaintiff was an impostor But, on 
the other ,hand, it does not indicate any belief in the plaintiff’s claim 

It IS conceded that no pressure had been brought to bear on Jogendra 
Nath Banerjee or Mohini Mohan Chakravarty before Ex 59 was written, and 
that this letter was honestly wntten and contamed a true account so far as 
was known to the persons drafting it The letter certainly does not suggest 
that Jogendranath Banerjee was present at the declaration of identity, as some 
of the witnesses examined on behalf of the plaintiff now assert Nor is it easy 
to understand why the letter should contain such maccuraaes as the state- 
ments — “the sadhu being questioned and hard-pressed by several hundreds of 
tenants at last gave out his name ” and “The mmates of the house 

threatened the sadhu that he was incumng great responsibility by expressing 
m words and conduct that he is the second Kumar ” If eiAer of them 
was present at the meeting, they would have known that this was not the 
case, and there was no reason for making this false ' statement The contents 
of the letter convince me that the two people who diafted the letter were 
not present at the meeting, and they were reporting only what they had 
learned from Khitindra Mukherjee (Jabboo) and Jalad Mukheqee (Budhu), the 
inmates of the houses of the late Srj Indumoyee Devi and Jyotirmoyee Devt 
referred to m the letter 

I 

Khitindra Mukherjee and Jalad Mnkherjee died before the case came on 
for hearmg, 'and it was not possible, therefore, to have their versions of the 
message given to Jogendranath Banerjee and Mohim Mohan Chakravarty I 
see no reason to disbelieve the account' given by these two gentlemen, 
supported as it is by the letter, Ex 59 
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PEJBTEKDBD DETACHMENT OE EAMIDY MEMBERS 

It IS clear from this letter and from their evidenee that on the 4th of 
May the members of Jyotirmoyee Devi’s family were pretending to take a 
■detached attitude They represented to the authorities that they had had no 
hand m inducing the plaintiff to claim to be Ramendra Narayan Roy They 
did not mention that they had induced the plaintiff to come to Jaidebpur 
on the second occasion, and they suggested, apparently falsely, that after the 
plaintiff had declared his identity they had’ tried to insist on his giving a full 
account of himself and his past history It is cleai from their evidence in 
court that they had staged the drama of the fourth of May, they had asked 
the questions, they had induced the plaintiff to assert his claim, and they 
had thereafter avoided questioning him regarding his movements during the 
years of his absence 

It seems to me that the despatch of Khitindra Mukherjee and Jalad 
Mukherjee to inform the Estate officials was part of the propaganda decided 
on 

As It IS admitted that Jogendranath Banerjee and Mohim Mohan Chakra- 
\arty were not prejudiced agamst the plamtifi when they drafted the letter, ‘ 
Ex 59, there seems to me to be no reason for disbelievmg the statement that 
"they forthwith proceeded to the house of Srj Jyotirmoyee Devi and enquired 
about the matter The sadhu did not meet them They went there this 

morning again, but the sadhu sent intimation that he would see them this 

afternoon ’’ 

It IS not disputed that they saw the plaintiff on the afternoon of the 5th 

of Conflicting accounts of tins meeting have been given In the report, 

* Z ( 03), it IS stated that the plaintiff “did not give reply to any question 
put to him concerning past events in the life of the second Kumar " But a 
witness named Gourangahan Eabyatirtha, who is mentioned in 'that report 
•as present at the interview, gave the following account of the conversation 


ADDEGED TEST RE BIRD-SHOOTING INCIDENT 

He declared his identity on that occasion 

S was, whose son he was, and whose brother he was, and 

? that occasion 

Kurar ' A? ^ ^ ^ t®he him as the 

Sr by me “ “ ^®hu 

Then Ashu Babu put the question I remember the question he put 
He said^ fiferl ^ri, efll sQ 

Darjeeling, who shot it down, and why did you take him to task?) 

He framed his question thus Hindi and Bengali Wlien he put his 

“^“0 to Gouran^ Bab/before 

<hd not^S?v l Then I said, it 

haVmLi m i ®^hu I said that Ashu Babu 

nif lln T the names did not tally 

There arose a commotion-what did it mean? Then the people said ‘Call 
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Birendra Banerjee ’ When the plaintiff said ‘Han Singh’, Ashu Babu said 
‘Han Singh was then not at Darjeeling at all ’ 

Birendra Banerjee was called He was asked who had shot the bird at 
Darjeeling He said ‘Han Singh’, and added he did not know how to handle 
a gun 

Then people wanted that Han Singh should be called, but Han Singh was 
not there, and the assembled people said, ‘Ashu Babu is a liar’ After that 
the meeting dispersed ” 

Dr Ashutosh Das Gupta denied the incident His evidence on the point 
IS “It IS not true that while we were at Darjeelmg second Kumar or any 
one of our party shot any bird 

"Q —Is it true that at Jaidebpur you asked the plaintiff who had shot 
the bird? — ^And that he gave a correct reply? 

A — I never put such a question ” 

But m view of the unsatisfactory nature of his other evidence it is 
difi&cult to attach any importance to his demal 

Birendra Chandra Banerjee has also denied the incident, as did Jogendra 
Nath Banerjee and Mohmi Mohan Chakiavarty On the other hand, the 
plaintiff’s party ex amined a sub-inspector of pohce named Abdul Hakim Khan 
who was obviously very unwilling to depose on their behalf He proved that 
there was such a test question as described by Gourangahari Kabyatirtha It 
seems to me that there must have been such an incident, but not necessarily 
on the 5th of May, as none of the witnesses are definite on that point This 
ability of the plaintiff to give a correct answer to a test question will have 
to be considered when the question of mental identity is taken up 


PLAINTIFF’S SUPPOSED ABILITY TO ANSWER TEST QUESTIONS 

For the present, it is sufficient to note that according to the defence, the 
plamtiff in the early days of his claim would answer some simple questions 
readily, but would refuse to answer more difficult ones on some pretext or other 
This contention receives support from the evidence of Harendra Kumar Ghosh, 
a witness on whom Mr Chatterjee has placed great reliance The witness was 
a Magistrate and was on duty when he saw the plaintiff He described his 
interview m these words “^^en I saw the plamtiff I put questions to him 
at Budhn Babu’s house I put these questions to convince myself of his 
identity with the Kumar 

I asked ‘ 1 % ^ ? ’ (Did you call your wife by 

taking her name?) And I asked ^ (which is 

the most renowned sweetmeet at Dacca?) To this the plamtiff said 

^ ?t1’ (I won’t say now) 

Q — ^Did he say anythmg else ? 

J 

A — ^He said c^tTI ^ (When the time will come, I will 

say all)” 

The plaintiff is supposed to have had an interview with a police officer 
within a day or tw'O of the 4th of May — ^wuth the Additional Superintendent 
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of Police, according to the plaintiff, with a Deputy Superintendent, according 
to the defence,— but the evidence regarding these interviews is far from satis- 
factory 


VIGOROUS PROPAGA^-DA BY PLAINTIFF’S PARTY 

From this titnp forward a vigorous campaign was carried on by supporters 
of the plamtiff to wm people over to their side The monster meeting of the 
15th of May has been mentioned But no communication was sent to Bibhabati 
Devi by the plaintiff, by Jyotirmoyee Devi or by any member of the Bhowal 
famil y It IS the common case of both parties that Jyotirmoyee Devi had 
been on fnendly terms with Bibhabati Devi, and her failure to inform the 
latter of her husband’s return is all the more significant This is more 
particularly so m view of the fact that she did wnte to other people regardmg 
the plaintiff’s amval It is unfortunate that none of the letters written by 
her have been produced in court The plamtiff made no attempt at that time 
to enter the family mansion and take up residence there he made no demand 
on F W Needham or on J H Lindsay that they should hand over his share 
of the estate to him In fact he behaved as though he realised that his claim 
would be rejected out of hand 


SISTERS’ PETITION FOR ENQUIRY LINDSAY’S ATHTUDE 

His first attempt to estabhsh his claim was made when he visited J H 
Lmdsay in Dacca on the 29th of May Before that a petition signed by 
Gobmda Mukherjee, Jyotirmojee Devi and Tarinmoyee Devi had been pre- 
sented to the District Magistrate praying for an enquiry mto the plaintiff’s 
identit}' The District Magistrate was summoned to produce this petition, 
but it was not produced— apparently owing to the failure of the plaintiff to 
comply w’lth some departmental The plamtiff made no attempt to 

produce a copy of the petition, or to examine Gobmda Mukherjee, and there 
IS, therefore, nothmg before the court to show what was contamed in that 
petition, except what can be gathered from a letter written by J H Lmdsay 
to the Commissioner of the Dacca Division on 1st of June, 1921 Lmdsay’s 
letter was not produced m the lower court, but has been marked as an 
exhibit m this court It reads “Sir, I have the honour to inform you 
that a petition has been filed before me as Distnct Magistrate bv Gobmda 
Chandra Mukherjee, brother m law of the late second 'K'nmar of Bhowal, 
Jyotirmojee Devi and Tarinmoyee Devi, sisters of the second Kumar, m 
which they state that the sadhu wko is hving with Jyotirmoyee is Ramendra 
Narayan Roy, the second Kumar, and that he has been identified by many 
persons as such Thej haie learnt that enquiry is bemg made about him, 
and they wish to produce evidence to prove his identity They further wish 
that the evidence already recorded should be showm to them and that they 
should be allowed to cross-examine the witnesses Obviously they have no 
right to see the endence already recorded or to cross-examine the witnesses, 
and I have lerbally told them as much The question remains whether they 
should be allowed to produce evidence before me, and if so, w'hether the 
Estate should bear the expenses of these witnesses One reason m favour 
of recording this endence is that it should allay the feelings of the tenants 
who are much excited and who all believe the sadhu to be the second Kumar 
Further, if this were done, I would then have ample justification in issumg 
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a notice to the tenants that there is no necessity for them to pay subscrip- 
tions to an}’ body to enable the sadhn to run a suit in the cinl court to prove 
his identity 

2 On the other hand, the mere fact that I have consented to record such 
•evidence might lead the people to beheve that I think there is a reasonable 
probabihty of the sadhn being the second Kumar and might thereby encourage 
the agitators m his favour There is somethmg to be said for both pomts of 
viCM, so your mstrucbons on this matter are sohcited 

I have the honour to be, 

Sir, 

Your most obedient servant, 

Sd J H Lindsay, 

Collector of Dacca 


Memo No 144S 


Copy forwarded to the Secretary to the Board of Revenue, Bengal, with a 
request that orders may be commmucated by wire, if possible 


Sd T Emerson, 
Offg Commissioner ” 


NEXT STEP PLAINTIFPS INTER^TEW WITH LINDSAY 

Before this letter was written occurred the mterview between plamtiff 
and J H Lindsay on the 29th of May We have been asked to hold that 
no impostor would have dared to “beard the hon in his den’, and nm the 
nsk of examination and exposure It must be conceded that this was a bold 
move— but audaat}* is a necessary quahty of impostors Actually there was 
comparatively httle danger m seeking such an interview The plaintiff was 
accompanied by two members of the Bar, who (m spite of J H Lindsay’s 
recollecbon to the contrary) must have been present durmg the mterview 
J H Lmdsay had no personal acquamtance with the late Ramendra Narayan 
Roy and no personal knowledge of the events at Darjeehng He could not 
compel the plamtiff to submit to cross-examination It has been argued that 
if J H Lmdsay had made the best of this opportunity, he might have obtamed 
sufficient material from the mterview to estabhsh definitely the truth or 
falsity of the plaintiff’s claim This argument overlooks Lmdsay’s ignorance 
of the details of the past, and his ignorance of the details of the plaintiff’s 
story On careful consideration of the facts, I am surpnsed that J H 
Lindsay succeeded m getting the plaintiff to answer as many questions as he 
did If the note recorded by Lindsay represents accurately what the plamtiff 
said, it is almost sufficient m itself to ffisprove the plaintiff’s claim. What- 
ever Lmdsay chose to note about the mterview could always be disowned, as 
has mdeed been the case In my opmion, the mere fact that the plamtiff 
sought this mterview, is not mconsistent with his bemg an impostor. 

Mr Qiatterjee argued with great emphasis, on the strength of this mter- 
view, that the plamtiff courted examination and that the authonties always 
avoided quesfaonmg him There is no real basis for this argument After the 
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visit to J H Lindsay on the 29th of May, the plaintiff gave no further 
opportunity to the authorities to question him until 1929 Though the accused 
in the Defamation case instituted by Dr Ashutosh Das Gupta were his 
supporters and were prosecuted for acts performed in their zeal for his success, 
and though they examined witnesses to prove that Ramendra Nlarayan Roy 
had been poisoned at Darjeeling but was still alive, the plaintiff did not 
depose 

In the Sripur cases, the defence sought to prove these same facts, but 
again the plaintiff did not depose The one occasion on which he entered 
the witness box, before the present suit was instituted, was apparently on 
30th May, 1929 An order had been issued on him to show cause why the 
should not be prevented by injunction from visiting Jaidebpur The pro- 
ceedings were before the District Magistrate, who in spite of the protests of 
counsel, insisted on examimng the plaintiff When the plaintiff stated that 
he had no mtention of visiting Jaidebpur, the District Magistrate had no 
occasion to question him further in those proceedings 


NO FURTHER MOVE TILL LONG AFTER 

Far be it from me to suggest that it was the duty of the plaintiff to 
depose on any of these occasions, but the fact remains that he had the 
opportunity of doing so, and did not avail himself of it In the circumstances, 
Mr Chatter jee’s picture of a plaintiff eagerly seeking opportunities to give his 
full story to officials will not bear examination The fact remains that apart 
from the interview with J H Lindsay on 29th May, 1921, no claim was made 
by the plamtiff himself until he presented his memorial in December, 1926, 
and nhen that memorial was rejected, he took no further steps before pre- 
senting the plaint in the present suit m April, 1930 Ihis delay was tliought 
to require explanation, and the explanation put forward on behalf of the 
plaintiff was that he was deceived by the officials into thinking that they 
would investigate his claim and that there was accordingly no necessity 
for him to file a smt It should be noted that this is merely an argument 
advanced on his behalf Neither the plaintiff himself nor Jyotirmoyee Devi 
makes any pretence that they were so misled 


CONDUCT OF SATYENDRA AND OF GOVERNMENT OFFICIALS 


Ihe conduct of Satj endranath Banerjee and of the Government officials 
in the months following the plaintiff's assertion of his claim, has been 
subjected to criticism from two angles In the first place, it has been argued 
that their conduct indicates their belief m the truth of plaintiff’s claim, and 
in the second place, it has been urged that they have prevented people from 
deposing on behalf of the plaintiff 


A copy of F W Needham’s report. Ex 59, was sent to Bibhabati Devi 
for informa^n, and on receipt thereof Satyendranath Banerjee seems to 
have gone straight to the Secretanat to consult the Member of the Board of 
Revenue, regarding the action to be taken As a result of that interview, he 

fi! off “Englishman", which appeared in that paper 

on the 9th of May, 1921 — ^ 


"Sir, you published on Satnrdaj morning a report sent by the Associated 
Press from Dacca under the heading "Dacca Sensation’’, to the effect that a 
person has suddenly appeared nho claims to be the second Kumar of Bhowal, 
nno aiea twelve years ago 
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The late Kumar was attended m his last illness by Lieutenant Colonel 
Calvert, the then Civil Surgeon of Darjeehng, and the death certificate was 
given by Mr Crawford, Deputy Commissioner of Darjeehng 

I was personally present at the time of the death of the late lamented 
Kumar and attended the funeral service along with other numerous friends 
and relatives of the deceased who were then present in Darjeeling The Rani 
of Bhowal, the widow of the second Kumar, who is my Bister, is still alive 

Yours etc , 

19, Lansdowne Road, S N Banerjee ” 


LINDSAY’S REPORT OF lOTH MAY 

On the 10th May, J H Liudsay drew up a report in the matter of the 
plaintiff’s claim, and sent a copy of the same to the Member of the Board of 
Revenue through Sasanka Coomar Ghose, Government Pleader of Dacca This 
report was not admitted m evidence in the lower court, but was admitted 
before us with the consent of both parties It reads 

"Confidential 

Report on the claims of a certain sadhu to he the second Kumar of the 

Bhowal Estate 

This sadhu has been m this neighbourhood for about a couple of months 
and appears from the first to have been an interesting man, for he held 
conversation with people hire the Government Pleader and the Chairman of 
the District Board To these he said that he had been following the life of 
a sannyasi from the time when he was 12 years of age Like otner sannyasis, 
he paid a visit to Kashimpur and nsited Jaidebpur on his return journey to 
Dacca While there some of the old servants noticed a hkeness to the second 
Kumar, and from his behaviour when a photograph of the Kumar was shown 
to him, the suspicion m their mmds was confirmed The rumour spread 
rapidly that the second Kumar had returned and is now almost universally 
believed by the tenants of the Estate and even by respectable gentlemen in 
Dacca To understand one reason why this curious story could gain ciedence, 
it is necessary to recall a story of events at the Kumar’s death It is alleged 
that when the dead body was being taken to be cremated at Darjeeling where 
the death occurred, a very severe storm came on, which drove away the 
servants from the body on the funeral pyre When the storm subsided and 
the attendants returned, the body was gone, but in spite of this they set fire 
to the wood and returned, saymg that they had burnt the body I have got 
copies of the medical certificate given by Colonel Calvert certifying to the 
death of the second Kumar on the 8th May, 1909, after an illness of three days, 
a certificate of his death by Mr Crawford, then Deputy Commissioner of 
Darjeeling, a certificate signed by Satyendranath Banerjee and C J Cabral 
that the Kumar’s body was cremated in their presence, and similar certificates 
by Sasi Bhusan Banerjee, clerk in the Accounts office, Darjeelmg and Satya 
Prasad Ghosal, clerk of the P W D Sub-Division, Darjeeling There is no 
doubt whatsoever that the man is dead and that the Court of Ward has been 
perfectlv justified in actmg on the assumption of his death ever smce it took 
charge of his estate 

39 
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2 The people of this countr}', however, are all very fond of miracle, and 

the tenants resent as blasphemy any donbt as to his identification My first 

proposal was that he should be prosecuted under section 419 I P C , but in a 
consultation at Jaidebpur between the Supenntendent of Pohce, the Govern- 
ment Pleader and the Manager, it was thought that the offence of cheatmg 
liad not yet been completed, and so it would be worse than useless to lodge 
an mformation at this time It would only arouse resentment, which will 

be all the greater if the prosecution fails On the 6th mstant, the sadhu 

pubhcly declared that he was the second Kumar, and manj tenants agreed 
to support him and pay their rents to him, but so far he has not asked that 
any rent should be so paid It seems that he is being tutored by the 
inmates of the houses of Jyotirmoiee Devi and the late Indumoiee Dev^, who 
are sisters of the second Kumar, and who, of course, would be only too pleased 
if he re-appeared On the 7th the Snb-Dmsional Of&cer, the Supenntendent 
of Police and other offiaals visited him, and I understand he was not able to 
teU the S D 0 the nickname of the second Kumar’s w ife The sadliu speaks 
only Hmdusthani and appears to be ignorant of both Bengali and Enghsh 
languages, which the second Kumar knew well He told the Supenntendent 
of Police that he wanted the Commissioner, the Distnct Magistrate and the 
leadmg gentlemen of Dacca to convene a meeting at which he would satis- 
factorily establish his identity On the 8th, many hundreds of gentlemen 
came from Dacca and many pressed the sadhu to speak in Bengali, but not 
a word was uttered in this language On each of these dajs he was visited 
by 2 or 3 thousands of tenants, who were greatly delighted at the return of 
their Kumar 

3 Yesterday, the non-co-operators took a hand m the game, as this is an 
excellent opportumty for them to give trouble to Government, and they have 
publicly sworn m the name of Allah that they are determined to die for the 
sadhu, though Government may not recognise him as the second Kumar 
The non-co-operation parties throughout the Estate are taking the matter up 
Such is the situation at present, and there is no fear of a breach of the peace 
so long as no action is taken agamst the sadhu 

4 I had a consultation with the Supenntendent of Police, the Manager 
and the Government Pleader this afternoon in which we came to the conclu- 
sion that it was better to let the sadliu commit himself more definitelj’, put 
himself completely under the law by a dear offence before any action should 
be talcen If he takes no further action, people may get tired of the new 
excitement On the other hand, it seems to me that it would be wrong to 
call am meetmg to estabhsh or dis-establish the identity of the sadhu If 
his identity is to be estabhshed, it must be done in a proper legal manner 
before a Court of Law where the endence both ways would be submitted to 
trained mmds The Government Pleader will go to Calcutta to-morrow to 
tell :^Ir Lees about the present situation and to take his adnce, and I am 
also asking him to take the best legal opinions about the legal position 
of the sadhu 

o I have given the Government Pleader a copy of this report to take to 
Mr Lees ^ 


Dacca 

The lOth hlay, 1921 


Sd J H Lindsa; , 
Jlagistrate-Collector of Dacca ” 
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The Advocate General of Bengal was consulted whether it was advisable 
to prosecute the plaintifl, and he advised against a prosecution 


SATYKNDRANATH BANERJRE’S CONDUCT 

Thereafter, Satyendranath Banerjee and Sasanka Coomar Ghose went to 
Darjeehng and there interviewed the member of the Board of Revenue Shortly 
after that interview, a Deputy Magistrate of Darjeehng was ordered to record 
the statements of people in Darjeelmg, who remembered the events of May, 
1909 The conduct of Satyendranath Banerjee, first in not going to Jaidebpur 
to confront the plaintiff, and second in going to Darjeehng to arrange for 
evidence of the cremation of Ramendra Narayan Roy being recorded, has 
been stressed as mdication of his guilty conscience The learned counsel for 
the plaintifi has contended that if the defence story weie true, Satyendranath 
Banerjee would have rushed off to Jaidebpur and confronted the plaintiff, 
that he would have confounded the latter by askmg him half a dozen questions , 
and that he would have had him whipped out of Jaidebpur 

Calcutta was then nearly 24 hours’ journey distant from Jaidebpur There 
was consequently no possibility of Satj endranath Banerjee acting impulsively on 
receipt of the news about the plaintifi Moreover, though Bibhabati Devi u as the 
owner of one-third share in the estate, that share was not under her control and 
management The management of the estate was m the hands of an ofEcer 
appointed by Government, and the local mfluence of Bibhabati and Satyendra- 
nath Banerjee in Jaidebpur must have been very small The manager of the 
Court of Wards would not have countenanced violent action, the tenants 
were more hkely to pay attention to Jyotirmoyee Devi than to Satyendranath 
Banerjee In my opinion, Satyendranath Banerjee’s conduct m going straight 
to the Secretanat for advice and not- rushing off to Jaidebpur, shoued common 
sense, not a gmlty conscience I cannot imagine anythmg much more 
unwise m the circumstances, than for Satyendranath Banerjee to rush ofi to 
Jaidebpur to catechise the plaintiff Such conduct would be construed as an 
admission that Ramendra Narayan Roy was not beheved to be dead 
Furthermore, in judging his conduct it is necessary to reahse what was his 
state of mind at the time If the defence case' is true, he knew that Ramendra 
Narayan Roj' was dead and that plamtiff was an impostor He knew that 
even body at Jaidebpur had accepted that death as a settled fact It seems 
/to me that he must have assumed that Jyotirmoyee Devi and other members 
of the family were as convinced of the death of Ramendra Narayan Roy as 
he was, and that, therefore, he must have assumed that they were knowingly 
pnttmg forward an impostor In such circumstances he would not be hkely 
to try to convince them of the imposture, he would assume that they were 
already aw'are of it If he was of the opmion that members of the Jaidebpur 
family were dehberately supporting a man known to be an impostor, and 
were procunng support for him, it w'as only natural that he should take steps 
to secure evidence of Ramendra Narayan Roy’s death and cremation as soon 
as possible, and to have that evidence placed on record 

The suggestion has been made that he and Sasanka Coomar Ghose went 
to Darjeeling either to influence the ofiBcer who recorded the statements, 
or to influence the persons who made them The suggestion that they 
attempted to influence the Deputy Magistrate was dropped As regards the 
suggestion that they intended to influence the witnesses, it is sufficient to say 
that there is no evidence that they attempted to do so, though some of those 
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■witnesses have deposed on behalf of the plaintiff I am unable to find any 
reason for holding that tlie conduct of Satyendranath Banerjee, on hearing 
the news of plaintiff’s claim, was in any way unnatural, or in any way 
indicated a guilty conscience, nor I am satisfied that he went to Dar 3 eeling 
to procure a record of false statements 


LINDSA.Y’S BIPOSTOR NOTICE 

The interview of the plaintiff with J H Eindsay has already been 
referred to Lindsay’s record shows that he told the plaintiff that the Board 
of Revenue would not accept him as the Kumar, but that plaintiff could 
prove his identity in a court of law Lindsay offered to record evidence on 
behalf of the plaintiff if the latter cared to produce it Lindsay’s note lurther 
shows that he was prepared to consider whether the cost of producing the 
evidence should be borne by the estate From the note it also appears that the 
pleaders with the plaintiff assured J H Lindsay that they would file a 
petition for enquiry on the following day No such petition was filed On' 
the 3rd of June, 1921, was issued the 'impostor’ notice which reads 

"All the tenants of the Bhowal estate are hereby informed that llie 
Board of Revenue has got conclusive proof that the dead body of 
the second {madhyam) Kumar of Bhowal was burnt to ashes in the 
town of Darjeeling 12 years ago So the sadhu who has been declaring" 
himself as the second Kumar is an impostor Any one who will pay 
rents or subscription to him will do that at his own risk 

By order of the Board of Revenue, 
J H Lindsay, 
Collector of Dacca 
3-6-21” 


The learned counsel for the plaintiff has contended that there was no justifica- 
tion whatever for issuing such a notice, and that J H Lindsay behaved 
improperly in doing so He argued furtlier that J H Lindsay relied wholly 
on the Government weather reports in coming to the conclusion that plaintiff 
w'as an impostor, and that Lindsay must have realised that such evidence 
was not conclusive It is true that Lindsay stated m his evidence that he 
was convinced from the beginning that plaintiff was an impostor and that he 
considered the ram reports conclusive, but he did not say that he had no 
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Lindsay had reports showing that plaintiff had refused to answer questions 
® certificate granted ov Col Cahert 

and of the statements of people who said they had seen the body burnt to 
ashes He had also had an interview' with the plaintiff himself Even if it 
be conceded that Lindsay made mistakes when he drew up his note regarding 
the intemew', there is no reason for supposing that he did not believe his 
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note to be true That note shows that Lmdsay thought that plaintiff had 
not got syphihs, and that plaintiff had seemed to deny having had syphilis 
It further shows that plaintiff was strangely ignorant about some details 
of the past and was wrong m his statements on others All these matenals, 
together with the rain report, furnished good reasons for beheving plaintiff 
to be an impostor, and I can see no reason for supposing that Lindsay 
regarded the material in his possession as other than conclusive The argu- 
ment has been put forward that J H Lindsay had no right to issue such a 
notice without first holding a public judicial enquiry I cannot accept this 
argument Lindsay was an Executive Of&cer, responsible for the administra- 
tion of the Bhow'al estate The pretender had launched a campaign of 
propaganda, and tenants were being told that there was conclusive proof 
that plaintiff was mdeed Rameridra Narayan Roy They were told that every 
mark of his body agreed, that he remembered facts known only to members 
of the family, and that he had been r«:ognised and accepted by all members 
of the family, except the gang of unscrupulous rogues who had tried to 
poison him, and that “poor” Bibhabati, who was so completely under her 
brother’s control that she dared not yield to the dictates of her own heart 
and conscience In these circumstances, the tenants were withholding rent, 
and the administration of the estate was rendered extremely difficult In 
my opinion, it was the Collector’s duty to inform the tenantry at the earliest 
possible moment what the attitude of the Board of Revenue was to be 
He was not a judge determinmg finally the lights of the parties, he could 
not afford to spend 2 or 3 years recording evidence, nor could he afford to 
listen to arguments for nearly a year as we have done He had to act 
quickly If instead of saying, “the Board of Revenue has got conclusive 
evidence”, he had said, “the Board of Revenue has evidence which the Board 
-considers conclusive”, it would be difficult to criticise this notice 


EFFECT OF PROPAGANDA ON EVIDENCE OF RECOGNITION 

The vigdtous propaganda of the plaintiff’s supporters compelled the 
Collector to issue the ‘impostor’ notice Though I consider the issue of 
that notice justified, its effect must not be overlooked when examining the 
evidence of recognition adduced m the case For ten years before the 
institution of the case, the witnesses were being told by the one party that 
the plaintiff was undoubtedly Ramendra Narayan Roy, that his marks agreed, 
that he remembered all the details of the past, and that all his relatives had 
recognised him , and by the other party, that he was an impostor and that 
the Board of Revenue had conclusive proof that the real Ramendra Narayan 
Roy was dead and that his body had been burnt to ashes Obviously people 
must have discussed the matter and argued on the probabilities The very 
arguments which appealed so strongly to the learned trial judge must have 
occurred to many people — ^the improbabihty of a purdanashtn Bengalee lady 
attempting to set up a Punjabee as her brother, the great probabihty that 
such an attempt would fail, and the opprobrium she would earn it it did 

Many persons must have been practically convinced one w'ay or the other, 
before even they set their eyes on the plaintiff Those who were impressed 
with the one set of argfuments would be prepared to accept him as the 
genuine Ramendra Narayan Roy, if there was the very slightest physical 
resemblance Those to whom the contrary arguments appealed, would be 
prepared to reject him, however great the physical resemblance 
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FAILURE TO APPLY TRUE TEST OF RECOGNITION 

The learned trial judge seems to have overlooked the efect of this propa- 
gani, and to have assumed that a mtness who was honest was necessarilj- 
reliable The names of witnesses have been given and the reasons for regarding 
them as honest, but the manner in which they are supposed to have r^ognised 
the plaintiff is seldom referred to However honest a witness may be, if he 
went to see the plaintiff, half believmg that he was Ramendra Narayan Roy, 
and if he was unable to convince himself of the identity asking 

questions or without receiving some evidence such as plaintiff s apparent 
recognition of the witness, one of two conclusions may safely be orawn- 
ic either plaintiff’s appearance was substantially different from that of 
Ramendra Narayan Roy when last seen by the witness, or the witness s 
recollecfaon of Ramendra was so mdistinct or uncertain that immediate recogni- 
tion did not follow We are assured that with the exception of the heard 
and the long matted hair, there was no change in appearance— and even 
the beard was removed in August, 1921 Therefore, if there was hesitation 
in recognition after August, 1921, it must be that the witnesses recollection 
of Ramendra Narayan Roy was too vague to be of any value to the court, or 
the case of exact similanty in appearance must be abandoned With respect 
to those witnesses who could not accept the plaintiff until they were gi\en 
instances of his memory of the past, it is clear that their supposed recog^nition 
has no value They did not, in fact, recognise the plaintiff, they were 
convinced of his identity by evidence placed before them The fact that the 
evidence convinced them is irrelevant, the question is whether the same 
evidence appeals to us as convincmg 


TYPICAL ILLUSTRATIONS 

A good instance of an honest witness who has been convinced of the 
identitj’ of the plaintiff, but whose evidence — as evidence of recognition — goes 
against the plaintiff is Harendra Kumar Ghosh This witness had seen 
Ramendra Narayan Roy several times and had met him on one occasion at 
least When he saw the plaintiff in 1921, the witness thought that he recollected 
the appearance of Ramendra Narayan Roy, and he saw a similarity between 
the face of the plaintiff and the face he recollected But he was not satisfied 
He put questions to the plaintiff in order to satisfy himself The plaintiff 
refused to answer, and the witness was not convinced of the identity Later, 
as the trial progressed, that witness read some of the evidence led on behalf 
of the plaintiff and convinced himself that the plaintiff was no impostor 
The fact that the witness was convinced by some of the evidence recorded 
in the case, is of no assistance to the plaintiff, the fact that he was not 
convinced of the plaintiff’s idenbty until he read the evidence would be 
strong endence against plaintiff, if the mtness had in 1921 a clear recollection 
of the features of Ramendra Narayan Roy 

Another mtness who deposed that he recognised the plaintiff, but whose 
evidence shows that he was unable in fact to recognise him, is Dr Narendra 
Nath Mukherjee From his exammation-in-chief, it appears that he knew 
the Bhowal family fairly well, and he deposed that the plaintiff is Ramendra 
Narayan Roy li cross-examination the w-itness stated that he had not 
seen the plaintiff after the cremation in Darjeeling until June or July, 1933, 
when plaintiff called upon wutness to persuade him to give evidence The 
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witness did not, however, agree then to give evidence, he told the party to 
bring plaintiff again so that witness might scrutinise him further The 
plaintiff did not again see this witness until two days before the latter deposed 
in court On the occasion of this second visit, Dr Narendra Nath Mukherjee 
had to convince himself by examining the plamtiff’s body for marks of 
syphilis It IS clear from this evidence that the witness was not really able 
to recognise plaintiff, though he was persuaded of plaintiff’s identity These 
instances are sufficient to show that it is not enough to consider whether the 
witnesses are honest, their evidence must be examined in order to determine 
whether their supposed recognition has any value or not 


NEED FOR CRITICAL SCRUTINY OF EVIDENCE OF RECOGNITION 

The learned trial judge has divided the witnesses of recognition into two 
classes, mz , “(1) those who certainly knew the Kumar and could not possibly 
mistake him, whatever their credit, and (2) those whose credit cannot be 
seriously questioned and who knew the Kumar, and the only question is how far 
they remember him ” In my opinion, it is not worth while discussing the 
evidence of those witnesses, however honest, who did not know Ramendra 
Narayan Roy well A large number of witnesses have been examined who 
knew him well, and among them some at least are honest If the evidence 
of honest witnesses who knew him well does not carry conviction, the 
evidence of those who knew him but slightly cannot improve matters 

In the first category, namely those ‘who could not possibly mistake the 
Kumar’, the learned tnal judge has included Dr Narendra Nath Mukherjee, 
whose evidence I have discussed above That evidence, in my opinion, 
exposes the fallacy in the learned judge’s argument The evidence even 
of those witnesses who knew Ramendra Narayan Roy intimately must be 
examined critically to determine what value it possesses Obviously the people 
most intimately acquainted with Ramendra Narayan Roy were those relatives 
and fnends of the family who lived at Jaidebpur A striking feature of the 
present case, and one that differentiates it sharply from the Tichborne case, 
IS that practically all the relatives of the Bhowal family, and even some 
relatives of Bibhabati Devi, have accepted the plaintiff and have supported 
his cause The only relative of the Bhowal family who supported the defence 
was Phani Bhusan Banerjee, and his conduct was so unsatisfactory that it 
IS impossible to place any reliance on his testimony 


SUPPOSED RECOGNITION BY RANI SATYABHAMA DEVI 

The learned counsel for the plamtiff has drawn our attention to the 
conduct of members of the family who accepted the plaintiff, but who could 
not be examined as witnesses The most important of these is the old 
grandmother Satyabhama Devi who undoubtedly accepted plaintiff as her 
grandson and went to live with him in Dacca in July, 1922 

The learned trial judge attached great importance to the acceptance of 
plaintiff by Satyabhama Devi and expressed the opinion that her grandmotherly 
instinct could not be at fault Mr Chatter] ee also has stressed this fact in 
his argument before us, and has pointed out that Satyabhama Devi could 
not possibly have been actuated by any dishonest motive In support of this 
contention, he referred us to the evidence of Bibhabati Devi who uas not 
prepared to say that Satyabhama Devi was dishonest in the matter Even 
though Satyabhama Devi accepted the plaintiff as her grandson, and even 
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if she be reeardedi as absolutelj' honest, it does not follow that such acceptance 
IS conclusive proof of identity, it is necessary to examine the circumstances 
to determme how she came to accept him But it is extremely difficult 
to find definite evidence on this point 

SatN'abhama Devi occupied a suite in the family mansion at Jaidebpur, 
but after the death of the joungest of her grandsons and after her 
jrranddaughters had begun to reside in their own houses at Chakkar, 
a short distance from the paternal home, she spent a good <5eal of 
her time with her granddaughters In the year 1921, though her 
permanent home vas in the family mansion, she was often to be found 
in Tvotirmojee Devi’s house It is not clear whether she slept m that house, 
or merely spent her dass there, but it is the case of the plaintiff that she 
was present m Jyotirmoyee Devi’s house during both the nsits of plaintiff 
in the middle of Apnl, 1921 Jyotirmoyee Devi described how, on the second 
day’s nsit, the plamtifi asked Satyabhama to sit on the choukt by him, and 
hou, when she did so, he said to her “sit up’’, and then seizing her leg, and 
drawing her towards him, said, “The old woman has had much sorrow 
There is no record of any answer by Satyabhama Devi 


The grandmother uas also present at Jyotirmoyee Devi’s house on the 
3rd May, 1921, the first dai' on which the plamtifi omitted to besmear himself 
with ashes We are told that she recognised the plaintiff on that day, but 
not that she did or said anything to indicate her recognition If Satyabhama 
Devi was indeed present on all these occasions, it is remarkable that she 
never addressed plaintiff as her grandson It seems that her grandmotherly 
instinct was dormant durmg those early days, otherwise she would have 
thrown caution to the winds, and said at once that she had recognised him 
The truth of the matter is that Satyabhama was then a very aged lady The 
defence suggested that she was senile and almost blind, and completely under 
the influence of Jyotirmoyee Devi 


There is no record of any overt act on the part of Satyabhama Devi until 
after the departure of the plamtifi from Jaidebpur Plaintiff stated that 
Satyabhama Devi accompanied him when he went to live ii> Dacca But he 
was maccurate m this as m so many details 


On the 8th of June, 1921, the day followmg plaintiff’s departure from 
Jaidebpur, the following letter was sent over her signature 


“To the object of great blessings. 


Snman Ramendra Narayan Roy 

I am extremely anxious not to get any news of jour arrival since 
you have left for Dacca Please relieve me of my anxiety by writing 
to me about the welfare of yourself, Snmati Jyotirmoyee and Sagar 
and others immediately on receipt of this letter, and do inform me 
daily by letters about your welfare You are my lost treasure I am 
now' passing my days like a lunatic being separated from you, and do 
inform me by wnting as to by w'hich date you ivill come home 

Snmans and Snmatis (boys and girls) are doing well here Please 
make me happy by wnting to me about the welfare of all the inmates 
of the house in j'our next letter > 

With blessings. 


Y'our grandmother {father’s mother) 
(Name Stamp) Sri Satyabhama Devi ’’ 
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RANI SATYABHAAIA’S EYE-SIGHT 

Satyabliama Devi was prachcally ilhterate She could not read or unte in 
Bengah or in English, but she could sign her name ]ji spite, however, of 
her ability to sign her name, she was accustomed more frequentlv to affiv her 
signature to letters by means of a rubber stamp This letter (Ex 54) seems 
to be a genuine spontaneous letter, and shows how whole-heartedly she had 
accepted plaintiff by that time But she did not go to Dacca to live with 
him until July, 1922, and immediatelj after her arrival m Dacca she was 
taken to the Civil Surgeon, Dr MacEelvie, to have her eyes tested Dr 
JlacEelvie apparentlj* tested her eie-sight and gave the following certificate 

"This IS to certify that I have to-day tested the nsion of Ram Satjabhama 
Devi of Bhow'al For her age (said to be about 90) I consider her 
vision good She was able to count the test dots and to recogmse 
faces 


Dacca, M MacEeivie, Lt -Col , IMS, 

20-7-1922 Civil Surgeon ” 


HER LETTER TO BIBHABATI 

On the day following this examination by Dr MacEelvie, a letter was 
sent over the old lady’s signature to Bibhabati Devi The letter reads 

"To the object of blessings 
Snmati Bibhabati Den 

Ramendra Naravan Roy, the second son of my late Raja Rajendra 
Narajan Roy is ahve I have closely observed the person, who came 
to this locahtj' a httle over one year ago in the garb of an ascetic and 
who IS at present staying m the town of Dacca and whom many 
tenants of Bhowal and many gentlemen of Dacca are acknowledgmg 
as the second Kumar Ramendra Narajan Roy I saw him first at 
Jaidebpur and I have been seeing him every dav in his Dacca 
residence during the last few days I have no doubt in my mind that 
that person is my second grandson (son’s son) Kumar Ramendra 
Naraian Roj I tliink, although I have grown old, ray eye-sight is 
still good Then at the time of the sradJt ceremony after the so-called 
dealh of Sriman Ramendra Narayan, there was a talk of perfomung 
the siadJi by burmng his effigy by Kusa-grass as his dead body was 
not cremated You are fully aware of that 

It IS my conviction that there will be no doubt whateier as soon 
as vou see him with j'our own eyes by commg here None of I'ou 
have, as yet, seen the second Kumar with jour own ejes since his 
commg to Dacca in the garb of an ascetic You nught have come to 
know it to some extent from others and newspapers 

Hence to reveal the real truth I mnte jou with all affection to 
come to Dacca Please come to Dacca as soon as possible, and being 
fullj' aware of the real state of thmgs on seeing wrth your own ejes, 
maintain the dignity and glory of the family of my late illustnous 
husband by domg what according to justice and religion, yon think to 
be your duty 
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I came 'to Dacca on the 30th Asarh last I shall remain at Dacca 
awaiting your arrival here I am keeping a good health I trust 
you are doing well by the grace of God 
With blessings, 


(Name stamp) Sn Satyabhama Devi ” 

Bibhabati Devi refused to take delivery of this letter, which was returned 
to the sender 

It is mteresting to contrast this letter with the letter sent by Satyabhama 
Devi to the Maharajadhira] Bahadur of Burdwan in 1917 In the earlier letter 
there was no mention of any talk about kushaputtahka No explanation is 
forthcoming from Jyotirmoyee Devi or any one else, why no previous letter 
had been sent to Bibhabati Devi announcing the return of her husband 


TO CODDBCTOR OF DACCA 

Shortly after the despatch of this letter to Bibhabati Devi, another letter 
was sent over Satyabhama Devi's signature to J G Drummond, successor 
of J H Lindsay as Collector of Dacca That letter is in the following 
terms 

i 

'Sir, I received your letter of the 25th May last in due time I am 
obliged to you for the regard you have shown for my feehngs, although 
you have been unable for official reasons to accede to the request made 
in my letter of the 8th Jaistha last 

Acting on your suggestion I have taken the trouble to come down to 
Dacca and met the sadhu I have seen him every day at Jaidebpur during 
his stay there After coming here I have seen him daily I have come tl 

toe conclusion that he is no other than my second grandson Kumar Ramendra 
Narayan Roy 

ahnJTi that the fullest possible enquiries were made 

h?.! was established beyond the shadow of doubt that 

that an enquiry or enquiries in which the very near relations of mv grand- 
rpartmSar"?^erif sadhu cannot be regarded as full or complete 

wer? nevl ^®t and 2nd grandsons- < 

at “■taoisterad to my 2ud grandson 

rar^rrSdeiS^" s 

only in Bhowal but in severd pLte^rf^Jenral^toS® 

alive and movmg with the sadhus ^ grandson was 

In the case of the death of a son 1 #^ec TTin/^i-i 
the first fire into the mouth of deceased is the 
who was at Darjeeling at the time of the alleged diofli''o^' 
did not attend the cremation ceremony and Mifot^rS ^ 

&st lire into the month of S™Ssef a^ act 

eshmanm. of a Hindn mid 0^1^12” e^nd? TC'-iSo^! 
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Evidently Ram Bibhabati is rel3nng upon the statement of her brother Babu 
Satyendranath Banerjee about the story of the cremation Satyendra 
accompanied the party of the second Kumar to Darjeeling, and his conduct 
in connection ' with the alleged death of my 2nd grandson is not fiee from 
suspicion His subsequent conduct also is highly suspicious 

Ram Bibhabati is now living in Calcutta under the care of her brother 
Satyendra, and it is an easy affair for you to enquire and ascertain whether 
it IS to the interest of Satyendra that the existing arrangements should not 
be disturbed 

Babu Surendra Nath Mukherjee, B D , an educated and respectable 
gentleman of Dacca, had gone to Darjeehng and made enquiries about the 
alleged cremation, and his impression is that the body of my 2nd grandson 
Kumar Ramendra Narayan Roy was never cremated That gentleman can 
meet you and discuss the matter with you if you so desire 

As a pardanashtti lady m an advanced stage of life it is not possible for 
me personally to examine all the evidence that the Revenue authorities may 
have got in this connection and on the basis of uhich the Board of Revenue 
has thought fit to declare my 2nd grandson to be an impostor 

The enquines were made in the time of your predecessor Mr J H 
Dindsay, ICS, and I am not aware which portion was made by him personally 
and winch portions by others I shall be obliged if you will kindly supply 
me with a statement of the nature of the enquiry that has been made, 
and also with a copy of evidence that has been obtained or elicited at the 
enqmry I propose to have the evidence examined by six eminent lawyers, 
if possible, by one lawyer from each one of the six different High Courts of 
India These lawyers will be persons unconnected with the Bengal Court of 
Wards or any member of the Bhowal Raj family I will communicate to you 
the result of their examination in due time I will bear the cost of this 
examination from my own private funds I also desire to engage one or 
two retired honest officers of the Detective Department to find out the truth 
m this case For I am sure, that if I can convince you about the identity 
of the sadhu with my 2nd grandson Kumar Ramendra Narayan Roy, vour 
sense of justice will induce you to recommend to the Honourable Board of 
Revenue to reconsider and alter their decision 

I have been informed and believe that several old officers of the Bhowal 
Raj Estate who are now serving under the Court of Wards are quite ready 
and willing to admit the sadhu as the second Kumar of Bhowal, and they 
do not do so openly for fear of losing their appointments If they are given 
the assurance that they run no risk in telling uhat is true, then you will 
be able to ascertain the true state of things from several of them 

There is probably living no officer, European or Indian, who can speak 
to you about my husband’s loyalty and respectability There may, however, 
be records m the Collectorate which will satisfy you on the point I have 
often heard from my deceased husband about the justice of the British 
Government in India and always beheved in the same Relying upon that 
impression and belief, I am making this prayer to you 

To be sure that in this old age of mine there is no defect in my vision 
and that my eyes do not deceive me, I got myself examined by tlie present 
Civil Surgeon of Dacca He tested me about my eye-sight and found my 
vision good and certified that I could recognise faces This certificate is a 
recent one and was signed on the 2nd instant The recognition by me of 
my 2nd grandson cannot, therefore, be regarded as an illusion 
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If Mrs Drummond will kindly condescend to come over to my place on 
some evening which is the most convement time for me, she can see me and 
report to you about my physical condition 

I am in good health With my prayer to God for your happiness and 
prosperity, I remain, yours sincerely. 


Rani Satyabhama Devi 


To J G Drummond, Ksqr , 

Collector of Dacca ” 

The Collector of Dacca was called upon to produce the original of this 
letter, but the original could not be traced and was not produced Accordingly 
the draft copy kept by Satyabhama Devi’s officers was produced and marked 
as an exhibit The defence has not challenged the accuracy of the copy and 
has not disputed the fact that the letter was sent But no trace of its receipt 
could be found in the Collectorate registers, and admittedly no reply to it 
was ever received, and no reminder was ever issued 


“CLOVRN HOOF” OF THE EAWYER 

The two letters are obviously not the unaided efforts of the old lady 
They reveal clearly the cloven hoof of the legal adviser In my opinion, they 
cannot be accepted as any indication of Satyabhama Devi’s own feelings 
They were merely moves in the campaign to get the plaintiff accepted 
J H Lindsaj' had refused to allow the plaintiff or his supporters to see the 
statements recorded during the enquiry in Darjeeling and elsewhere This 
letter (E» 274) was a second very transparent attempt to get copies of those 
statements These letters are interesting as an indication of the way the 
plaintiff s case was being developed, but they are of no value as evidence 
of Satyabhama Devi’s recollection of past events On the other hand, if she 
knowingly attached her signature to these letters, they show very clearly 
how completely she was under the mfluence of others 


RANI SATYABHAMA’S SRADH 

Satyabhama Devi continued to live at Dacca with the plaintiff until her 
death in December, 1922 When her body was cremated, plaintiff performed 
-mikhagni On this occasion, for the first time apparently m the history of 
the family, a photograph was taken at the cremation ground For sradh 
ceremony, wntten invitations were sent out to friends of the family over 
the signature of ‘Ramendra Narayan Roy’ Some gentlemen sent replies to 
these invitations, and addressed their replies to Ramendra Narayan Roy 
We have been asked to accept the fact that a gentleman sent such a reply 
addressed to Ramendra Narayan Roy as proof that he had recognised the 
plamtiff This sending of written invitations was also an innovation 

* Saty’abhama Devi We have been asked 

to hold that the fact that plaintiff performed mukltagm at the cremation and 
subsequently performed the sradh ceremony is proof conclusive that Jyotir- 
moyee Devi and her relatives honestly beheved him to be Ramendra Narayan 
Roy In my opinion, it cannot bear that interpretation Having set plaintiff 
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np a& her brother, Jyotirmoyee Den could not a\oid allowing lura to perform 
these ceremonies To have refused such peinus'^ion t\ould have been tanta- 
mount to public confession of conspiracy If she had dishonestly supported 
his claim, she was bound to act as though she honestly believed him to be 
her brother 


CONCLUSION NO INDEPENDENT RECOGNITION BY 
RANI SATYABHAALA 

The material on record shows that Satyabhama Den did, in fact, accept 
the plaintiff as her grandson bnt we are left in the dark as to what 
connnced her of his identity. She was a very old lady and suffiaently 
under the influence of others to put her signature to letters containmg false 
statements of fact We are told that when tnth the plamtifi, she wanted 
to play a game Raja-o-Raiti, which grandmothers frequenth play ivith iheir 
grand-children m the country From the description of the game, it is obnous 
that ordinarily grandmothers only plaj it \nth grand-cliildren who are stiU 
children It is obnously not a game for adults If it is true that Satyabhama 
Den wanted to play the game with plaintiff, it would indicate that she was 
definitely semle 3Iy conclusion is that there is nothing to indicate indepen- 
dent recogmbon of plaintiff by Satyabhama It is equally hkel\ that she 
accepted him on the strength of Jyotirmoyee Den’s assurance that he was 
Ramendra Narayan Roy. 

I do not propose to consider the alleged recogmbon of plaintiff by other 
persons who have not Seposed m the case For one thing, the circumstances 
and the manner of the alleged recogmbon are not known In so far as the 
persons referred to are sbll ahve, the fact remains that they have not come 
mto the witness box and given their deposibons on oath If tliey are 
unwiUmg now to support the plaintiff’s claim, it does not follow tliat thei 
are dishonestly denymg it There is nothmg to indicate whetl.er the 
acceptance or the demal represents their honest opimon Sloreover, it mav 
easih" have happened that m the enthusiasm of the moment, some people 
accepted the plamtiff without quesbon, but later when they came to consider 
the matter m the cold hght of reason, they rejected him UTien the endence 
regardmg the monster meebng of the 15th Alay, 1921, is examined, it is clear 
that thousands of people acclaimed the plaintiff as Ramendra Narayan Roi 
without having had an opportumty of recogmsmg him The bemendous 
mfluence of mass suggesbon must be taken mto consideration when examming 
the conduct of the persons concerned Hence I propose to consider only the 
evidence of recogmbon given by witnesses who have deposed in the case 


EITDENCE OF RECOGNITION BY' JY’OTIRMOY'EE DEVI 

The most important of these is undoubtedly Jiobrmoiee Den She is a 
sister of tlie late Ramendra Narayan Rov, and she lived at Jaidebpur m the 
family mansion until after the supposed death of Ramendra at Darjeelmg 
She knew her brother very well indeed Even if it be supposed that wuth 
the lapse of time she had ideahsed his memorv- and had forgotten to some 
extent his features, it seems certain that she could not hve m constant 
contact with an impostor for more than a dozen years without discoienng 
the imposture She might be tricked at first by a resemblance, but constant 
inhmate contact would be sure to reveal the truth 3Ir Chatterjee has argued 
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— and I think rightly— that if Jyotirmoyee Devi was honest in her deposition 
in court, the plaintiff must indeed be her brother The learned trial judge, 
~ without gomg quite so far as this, also considered the question of the honesty 
of Jyotirmoyee Devi to be of the greatest importance But beyond referring 
to the “singularly impressive and earnest way in which Jyotirmoyee Devi 
deposed”, the learned judge does not examine her evidence critically to 
determine whether it is honest evidence or not 


QUBSTION OF JYOTIRMOYBF’S HOl^ESTY 


The learned judge was impressed with two arguments, vtz , the utter 
impossibility of a 'conspiracy, suddenly conceived, oi conceived in the course of 
three days, while the man was sittmg in the yard, a sannyasi, bearded and 
ash-besmeared and ,with his flowung jata, to adopt him— a mad conspiracv to 
pass him as the Kumar, a singularly looking individual so difdcult to personate, 
although he did not know Bengali, and not a detail of so difficult a role’ 

The improbabihty of her supporting such an impostor is again emphasised 
in the judgment in these words 


“A brother might suit her, but one does not adopt a brother on that 
account, and if she was insane, and thought that a Punjabee could 
pass as the Kumar, despite the widow, despite the resources of the 
Bhowal estate, despite the uncertainty and remoteness of the success, 
despite Satyabhama Devi, despite her own® notions of caste and 
honour, despite her own financial rum, and emle from home, the 
whole Pargana, and outsiders, and decent people, would not go* mad 
and support this nefarious scheme which she suddenly conceived, 
and sought to carry out by placing the sannyasi in the open, and 
sending hun to the Collector, and demanding an enquiry at a moment 
when a single question would expose the fraud The tViimy is in- 
conceivable ” ® 


one of the f that influenced him was that Jogendra Nath Banerjee, 

ns! P‘^^ars of the defence case, believed at first that Jyotirmoyee Devi 
was honest in her acceptance of the plaintiff These reasons seem to me 


PROBABILITY OF CONSPIRACY TO RUN AN IMPOSTOR 

Bengal* My to deny to XXd k’ ’ 

wee great nek of an mpoetnre bemf^tecer^X L? eff ““S' 
possibility of the scheme failmir aifcovered, and at least a reasonable 

alleged by the dete^rreXmZbaWe X iTjX “ 

ae preeent ceee, toe 
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The probability of a hving man being taken to the cremation ground 
-to be burned is not great The probability of a violent storm occurring in 
one isolated spot, in the middle of a ten-day spell of settled fine weather, 
^hile the fine weather continued all round, is remote That such a storm 
•should occur at the very moment the body of Ramendra Narayan Roy reached 
the ciemation ground is an extraordinary comcidence The probability that 
when one corpse was lost, the funeral party should think of procurmg a 
substitute, and that a suitable substitute should be available in such a place 
and at such a time, is so small as to be almost negligible 

In the circumstances of the present case, it is not sufficient to base a 
finding of Jyotirmoyee Devi’s honesty on the mere fact that the theory of 
imposture is improbable When there is a conflict of improbabilities, the 
evidence must be examined in order to ascertam whether the conduct of 
the persons concerned is more consistent with the one story or the other 
Moreover, the learned trial judge overestimetad the difficulties in the path of 
an impostor He assumed that any conspiracy to put forward an impostor 
must have been conceived and put into operation within three days at the 
most I am unable to understand why this assumption should be made It 
IS true that there is no evidence of any conspiracy before the plaintifi’s 
arrival in Jaidebpur, but eiidence of conspiracy is necessarily confined to 
evidence of acts performed as a result of conspiracy, except in the rare 
cases where a conspirator turns traitor and reveals the conspiracy, or in 
the even rarer cases where conspirators are overheard in the act of conspiring 
The fact that steps recognisable as steps taken in furtherance of the 
conspiracy, cannot be identified before the plaintiff’s arrival in Jaidebpur, 
does not mean that the conspiracy (if any) was conceived after his arrival 


RKDBVANT CONSIDERATIONS 


The effect of the 1917 rumour on the popular imagination must ha\e 
shown any intending conspirator that an impostor would have a fair chance 
of success with the ilhterate tenants at least The refusal of the plaintiff to 
give a clear and consistent account of the reasons for his commg to Dacca, 
or of his movements during the year immediate^ preceding Ins arrival 
might mean that he had something to hide which would support the theory 
of conspiracy But even if it be thought that there was no possibility of 
conspiracy before his arrival in Jaidebpur, there still remains the fact that 
three we^s elapsed— not three days only— between Jyotirmoyee Devi’s meeting 
with the plaintiff and his decision to claim to be Ramendra Narayan Roj 
Three weeks is ample time for a conpiracy of the type suggested in this case 

The danger of mcumng public censure has also been over-estimated If 
Jyotirmoyee Devi and her family adopted an attitude of judicial impartiality 
until after the plaintiff had been acclaimed by the enthusiastic vote of 20,000 
tenants, — and the letter Ex 59 suggests that this was their attitude, it would 
be difficult to censure her for saying that plaintiff bore a striking resemblance 
to her brother Once the strikmg resemblance was accepted, there were 
only three serious obstacles in the way, viz 

(1) plaintiff’s twelve years’ absence without explanation, 

(2) his Ignorance of Ramendra Narayan Roy’s past history, and 

(3) his Ignorance of the Bengali language 
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One explanation— complete loss of memory together with the fact that 
he had spent the last twelve years of his life in the company of Punjabee 
sannyasis, would serve for all three The question was, would the story of 
complete loss of memory be swallowed? It was The story of complete loss 
of memory for a period, is still an essential part of the plaintiff’s case, and 
indeed the plaintiff still asserts that he has recovered his memory of the 
past in part only 


NO INSURMOUNTABI^E OBSTACLES 

It IS obvious from the above that the chief obstacles to success were 
the difl5culty in persuading people of the physical resemblance, and the loss 
of memory If these obstacles were surmounted, the other difiSculties seemed 
trivial in comparison It was possible for Jyotirmoyee Devi and her associates 
to find out, before committing themselves irrevocably, whether these obstacles 
were msurmountable Once they found that people m general accepted 
the strikmg resemblance as a fact and swallowed the story of loss of 
memory, they ran no very great risk either of punishment or of censure— 
at least until they entered a witness box and commenced to give evidence on 
oath There were some risks, it is true but there was also the prospect 
of great reward, and the risks were worth running The learned counsel for 
the plaintiff has asked us to hold that because there is no evidence of any 
agreement between plaintiff and Jyotirmoyee Devi or others of her family, 
therefore Jyotirmoyee Devi would not profit by plaintiff’s success It is 
difficult to take such a submission seriously The fact that no agreement 
has been proved, is no reason for supposing that no agreement can exist 
Moreover, if plaintiff is an impostor, it seems probable that he will continue 
to depend on Jyotirmoyee Devi and her relatives to enable him to continue 
the imposture 

Mr Chatterjee also drew our attention to the statement of Jitendra 
Chandra Mukherjee to the effect that even after acknowledging plaintiff 
as Ramendra Narajan Roy, if they had come to know that” he was an 
impostor, they would have dnven him away This sort of evidence carries 
atout as much weight as a plea of not guilty in a criminal trial In the 
absence of anything to indicate that Jyotumoyee Devi and her relatives had 
conspired to set up an impostor, such a statement could be believed If, 
on the other hand, the evidence indicated that they had so conspired, such 
a disclaimer would carry no weight 

In considering this question of conspiracy, one aspect of the case should 
be borne in mind The plaintiff’s conspiracy— if conspiracy there was— 
could have been hatched at any time before the 4th of May, 1909 The 
defendants conspiracy to find a substitute body for cremation could not 
possibly have been conceived until 3 hours or so before it was successfully 
earned out nobody could possibly provide in such a manner for so improbable 
an event as the loss of the real dead body 


JOGENDRA NATH BANERJEE’S BELIEF IN HONESTY OF 
JYOTIRMOYEE 

The other reason given by the learned trial judge for believing in 
Jyotirmoyee Devi’s honesty seems to me equally unconvincing Jogendra Nath 
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Banerjee may be a bard-headed shrewd man of the world but the fact that 
he thought at first that Jyotirmoyee Devj was honest in her belief in the 
plaintiff, IS not a sufficient reason for holding that she was in fact honest 
Even though Jogendra Nath Banerjee was convinced that Ramendra Narajan 
Roy was dead and had been cremated, he must have realised that Jyotirmoyee 
Devi might disbelieve that story, particularly as she was not present at 
the illness, death or cremation Nay more, he must have known that many 
people would believe m a miraculous resurrection at the intervention of holy 
men hke sannyasis Therefore, unless he was already aware of suspicious 
conduct on her part, he had no reason for thinking at that time that 
Jyotirmoyee Devi was anything but honest 


TRUE TEST HER OWN EVIDENCE AND CONDUCT 

Jyotirmoyee Devi’s honesty should be judged by her owm evidence and 
conduct, and not by the opinions of other people formed at a very early 
stage in the proceedings and judged by her own evidence, it is impossible 
to regard Jyotirmoyee Devi as an honest witness 

In the proceedings for obtaimng probate of the will of Knpamoyee Devi, 
Jyotirmoyee Devi clearly stated that her brother Ramendra was dead, and 
tW deposition was made m the year 1920 Her letter to Bibhabati Devi 
in March, 1916 is difficult to reconcile with a belief that her brother was alive 

The learned trial judge says that her belief was in fact no more than 
a kind of hope but this is not her evidence, nor can it be reconciled with 
her evidence Jyotirmoyee Devi said that m 1322 B S (1917) she believed 
firmly that her brother Ramendra was alive If within a day or tw'o of the 

supposed death, membets of the part}' had told her that the body was not 

cremated and had disappeared from the cremation ground during a storm 
if thereafter a letter had been received conveying the information that 
Ramendra was alive if a month or so later, a sannyasi actually came to 
Jaidebpur with the information that a rich man’s son who had escaped from 
the cremation ground at Darjeeling, was wandering in the company of 
sannyasis if Akshay Roy went out in quest of Ramendra Narayan Roy and 
obtained definite news that he was ahve if Jyotirmoyee Devi herself heard 
time and again from sannyasis at Benares that her brother was alive if 

Satinath, her son-in-law, obtained defimte news of Ramendra dunng his 

repeated tours m North India and if a dumb sannyasi did, in fact, write 
the joyful news on a slip of paper if all this was true, then Jyotirmoyee Devi 
must have had not a mere hope that Ramendra was aliie, but a firm belief in 
his survival The learned trial judge’s interpretation can only be true if 
all these stories are false, in whi^ case, of course, it is idle to pretend that 
Jyotirmoyee Devi deposed truthfully 


EVIDENCE NOT FRANK OR TRUTHFUL 

In my opinion, peiusal of Jjotirmoyee Devi’s eiidence shows clearly that 
she was not frank, straightforw'ard or truthful Her pretended ignorance 
regarding the answ'er written by the Maharajadhiraj Bahadur of Burdwan in 
1917 is most unconvincing She fenced with every question in cross-examina- 
tion and avoided giving a direct answer wheneier possible I regard her 
evidence about' the anonymous letters, the visit of the Madhab Ban sannjasi 

40 
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and the dumb sannyasi, and the quest of Akshay Roy as untrue, and her 
evidence regarding' her interviews with plaintiff before the drama of the 
4th May seems to me qmte incredible 

If, however, any reliance whatever can be placed on her evidence, it 
shows that a^ter three separate interviews followed by plaintiff’s residence 
for three days as a guest in her house, she was still not fully convinced 
that he was her brother I cannot imagme any sister being in doubt for 
such a long time The evidence of Jyotirmoyee Devi, therefoie, considered as 
evidence ^ recognition, goes to show that plaintiff cannot possibly be 
Ramendra Narayan Roy 


SARAJUBADA DRVI 

Sarajubala Devi is the widow of Ranendra, elder brother of Ramendra 
Narayan Roy This lady did not meet the plaintifi till 1924, three years 
after his appearance at Jaidebpur It is clear from a letter written bv 
J G Drummond, Collector of Dacca, in January, 1925 that this lady espoused 
the cause of the plaintiff at least from that time Yet within a month of 
J G Drummond’s letter, this lady was writing to the Board of Revenue, 
describing plamtiff as “the impostor (meaning sadhu who poses himself as 
the second Kumar of Bhowal)’’ It seems to me that this lady had a cynical 
disregard for truth and was prepared to support or disown the plaintiff 
accordmg as her own interests were affected The evidence she gave regard- 
mg her meetmg with and acceptance of the plaintiff is worth quoting in 
full 

In exammation-in-chief she says “Shortly after that I heard of 
an enquiry havmg been made by Akshoy Roy Akshoy Roy is dead There- 
after I received the news that the second Kumar has returned I met him 
3 years after the news of the second Kumar’s return was received I met 
him in the house at Modhu Gupta’s Dane in Calcutta After my meeting with 
him I have accepted him as my Debar" In cross-examination, an attempt 
was made to get her to amplify this statement The result was as follows 

"Q —How long before this day you had the firm conviction that the 
Kumar was alive? (Objected to) 

A — From the day I saw him 

2— Before you saw him, did you get any information from your 
brother, Sailendra Matilal, about the Kumar being alive? 

A — ^My brother went to Dacca in connection with a case , on his 
return, I asked him, ‘What did you see?’ He replied, ‘I saw the 
same man’ 

2— How many days before you saw him yourself, did you get this 
information from your brother? 

A —I don’t remember exactly it might be two or two and a half 
years ' 

2 — Was there any more doubt about the Kumar being alive when 
yon got the information from your brother? 

A —I went on heanng from my brother— that was all , 
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Q, —If you try to avoid answering the question by saying, 'I went on 
hearing’, we shall be forced to submit petition to the court, I 
am asking you again, did you have any doubt after hearing from 
your brother? (Objected to) 

) —I could not decide anything on ahy one’s word until I saw him 
myself 

\ 

Q —Did you have any ddubt that the information of your brother 
might be a mistake? 

— ^My brother saw him and he was convmced, until I saw him 
myself I could not decide anvBnng 

' ^ — So long as you will not answer this question, I shall be compelled 
to be asking this question again and again I<am asking you 
again, was there any doubt m your mmd that your brother’s 
information might not be correct? 

A —My brother does not tell lies before me 

<<2— Did you ask your brother as to in what language he had talks 
with the plaintiff? 

A —1 did not ask him any such thing as to m what dialect they 
talked to each other 

2— Did he say anything of his own accord as to in which dialect 
they conversed? 

A —That I do not remember 

Q —How long before did you see him yourself ? 

A -Sight or 9 years ago 

■Q — ^Do you remember the Bengali year? 

A — do not remember that 

•Q—Bo you remember the month? 

A —It was either Asarh or Sraban 

fi— Before you met him, did any one inform you that the plaintiff 
wanted to meet you? 

A — Where ? No 

Q —Did he enter into your room without giving you any mtimation? 

A —One evening there were some gentlemen in the house in which 
I hved, he came and sat there, I sent for him through a boy 

■fi— Could you see those few gentlemen and the plamtiff from mside 
the house? 

A —No, they could not be seen from inside the room 

f ( 

^ —Then how could you know that the plaintiff had come ? 

A —I heard afterwards that he came All the gentlemen of the neigh- 
I bourhood came to see him 
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Q What, did you hear?. You certainly did not hear that he was the 

plaintiff then?, , 

' A —I heard that the sadhu Kumar of Bhowal had come 

g Do you remember who came and gave the information ^ 

A —I was then engaged in offering my evening prayer Such talks- 
were going on Hence I heard them 

(2— Had there been any doubt in your mind that he was not the 
Kumar, then you would not have called him a stranger into your 
room? Can I take it for granted that you had no doubt in 3 our 
mind? (Objected to) 

A —My brother on coming back said, 'He is that man' Then he'came , 
I called him into my room , I said, ‘Bnng him upstairs, I shall see 
him" 

1 

g —Then you do not deny that you had no doubt in your mind ’ 

/I — My brother came and said that, Radhika Goswami came and said 
that, and other relatives also said that , I heard from them that he 
was the same man Thereafter he came to m3 house and I called 
him 

<2 — ^Did the other members of 3'our house and your officers know from 
the time you recognised him and accepted him as the Kumar, 
that you have done so? 

A —I did not say anjd:hmg to any one He visited my place twice 
or thrice in the course of a month He came on invitation From, 
all these things they might have believed something I do not 
speak with the officers ” 

This evidence does not, in my opinion, carry conviction 


PURA SUNDARI DKVI 

Pura Simdan Debt This lady is a cousin of the defendant Bibhabati Debi. 
According to her evidence, the plaintiff went to her house to call upon her 
She describes the incident as follows — 

“One afternoon my husband told me that a gentleman had come and 
asked me to see him (We were then hvmg in a house at Iswar Ganguh Lane) 

I said I would go When I w-ent near the shutters of the door I felt queer 
How’s that? he appears to be a known man but yet not exactly like him 
He appears a little fatter His complexion appeared a little more reddish 
than what it was when I saw him when I was young Of course it made no 
difference I thought within myself,— 'This is the Kumar, Kumar Ramendra’ 
As soon as I saw him I thought he was Kumar Ramendra After this I met 
the Kumar Immediately after At once he came up to me and saluted me 
and addressed me as 'Didi' He recogmsed me” 

It is not clear from her examination-in-chief when this interview took 
place From her cross-examination, it seems that the interview took place 
after the suit was instituted It is strange that during the years plgintiff hved 
in' Calcutta before the mstitution of the suit, he made no attempt to see this 
lady or Sarojini Devi, her step-mother, but after the suit w'as instituted, be- 
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approached them apparently to secure -their evidence As they are related to 
the defendant, Bibhabati ' Devi, this conduct seems -to me suspicious i 

Theie is an obvious lack of frankness in her answers 'ih cross-exammahon 
regarding her attitude to plaintiff 'from 1921 up to the date of her first inter- 
view with him, but except for the suspicious circumstances attending the 
interview, there is nothmg else to prove that her evidence is untrue, though 
her account of the interview is 'fanciful 

r f 


SAROJUSH DRVI 

Saropm Devi is also connected by marnagt with the defendant Bibhabati 
Devi It appears that the! plaintiff called on her m October, 1934, i e , a. year 
after he had deposed, m order to secure her evidence Her description of the 
interview was given in these words 

, “I, saw the Kumar in Kartik last after the last Pujas pie came to my 
house He came without giving us any previous mtimation We had not 
invited him to come My younger son told me the Kumar had come 

I 

Q — ^What did he say ? 

A — ^He said, 'Ma, come and see who has come’ I ran and saw him' 
from behind the screen I s^ him in tlie outer room of my younger son 
I looked at him for a minute I think After so looking I recognised him very 
well I, recognised him as our ]amai I looked at his face, build and com- 
plexion, and recp^ised him Then I stepped into the outer room As I did 
so) the Kumar sa^ me He made his namaskar to me and kept looking at me 

Then he said ‘WSTtf^l (eldest aunt) (mother’s eldest brother’s wife), 

C^rt^ ^ ’fraCR, ^ (you have grown very fat and dark) 

I said ‘You too have grown fat and a httle ^rfej (dark) ’ He stayed at our 

house for an hour that day during this period, he and I had some conversa- 
tions On this day he came at 2 or 2-30 pm From this outer room I took 
him into the inner ban and gave him refreshments — ^fruits and sweets My, 
youngest son and I and the Kumar were alone present then , My mother was 
•also there, but she looked in for a While and left >'i - 

Before he left the plaintiff said 'Mamima, |you have tecogmsed me, you 

will have to depose’ I said 5^1. CTtC^Tl’ (will speak 

the solemn truth, tell me, if necessary)” 

I regard this lady as an untruthful witness Her attempt to prove that 
the telegram sent by Satyendranath Banerjee from Darjeelmg to Httarpara 
mentioned death at dusk seems to me transparently dishonest, and the pre- 
tended recollection of a conversation with Tincowne Mukherjee in 1909 seems 
equally so I cannot imagine any one plating reliance on her evidence 


SONAMONI DEVI AND SUDHANGSU BALA DEVI 

t 

Sonamant Devi is sister of the late Bilasmoni Devi, mother of Ramendra 
Narayan Roy She and her sister Sudhangsu Bala Devi were produced by their 
brother Kedareswar Bhattacharjee who also deposed as' al witness for the 
plamtiff 
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Stidhmgsu Bala Devi is one of the persons to whom Jyotirmoyee Devi 
wrote within a few weeks of the arrival of the plaintiff at Jaidebpur It is 
a great pity that that letter is not forthcoming 

Both these ladies heard in 1921 of the arrival of the plaintiff but neither 
of went to Jaidebpur to see him However, they accepted without 

question the report that he was Ramendra Narayan Roy Dater, when the 
plaintiff was residing m Calcutta, they were invited by Jyotirmojee to visit 
her, and they met the plaintiff then and on subsequent occasions Their 
acceptance of the plaintiff as Ramendra Narayan Roy merely shows their 
faith in them brother Kedareswar and their niece Jyotirmoyee Devi 


KHDARBSWAR BHATTACHARJRB 

Kedareswar Bhattacharjee is brother of the two ladies ]ust referred to, and 
uncle of Ramendra Narayan Roy He states that he had heard of the 
plaintiff’s arrival and had gone, without invitation and without announcing 
his impendmg arrival from Bananpara in Bakaigan] District, to Jaidebpur 
On the way from Jaidebpur station to Jyotirmoyee Devi’s house he happened 
to meet the plaintiff, and each recognised the other immediately This was 
within two or three weeks of plaintiff’s first declaration of identity, when 
plainfaff still had a beard and matted hair This witness was previously in 
the service of the estate and must have known Ramendra Narayan Roy well. 
He had been m the service of the plaintiff for some years before he deposed, 
and was prepared to go to such lengths as asserting that Ramendra Narayan 
Roy could not only not sign his name in Bengali, but did not even learn the: 
Bengali alphabet I am not convinced that he was a truthful witness 


RADHIKA MOHAN GOSWAMI 

Radhika Mohan Goswanu is a cousin of the late Rajendra Narayan Roy, 
father of Ramendra His welcome to the ‘nephew’ who had been lost for 
so many years must be umque The description of his first two oi three 
meetings with plaintiff is best given in his own words 

"Before I first met the plamtiff after his return I had heard at 
Smha]ani that the plaintiff had returned I left for Jaidebpur at 
once I read nothing m the papers I knew he was staying then at 
Jaidebpur I heard that he had come here, when I was on my way, 

1 the state of mind was doubt I reached Jaidebpur at 2 pm I went 
to my basha at Jaidebpur and at 3 or 4 pm went to Jyotirmoyee’s 
house I don’t remember if I asked her whether the second Kumar 
had come back I went there alone I met the second Kumar— the 
first person I saw there I did not see Jabboo and the rest The 
plaintiff was seated in a chair and lots of men on the ground before 
him, say 300 or 400 men I went by his back and got at him I 
did not bow to him, as he was to bow to me if he was the second 
Kumar, and he was said to be him As I reached there I did not notice 
whether he was talking I sat in a chair that touched his, and 
stared at his face and belly— his whole body I did so for 10 or 15 
minutes, looking at his eyes, eye-brows and other features He was 
also staring at me and saw me from head to foot, my features and 
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the rest I was the first to speak I asked 'Do you recognise me?’ 
He said (uncle) 

Only this word, nothing else No other word passed his lips 
Then I rose and left His word (paternal uncle, father’s younger 

brother) was uttered in a (Bengah mixed with Hindi) 

manner Not like a Khotta’s way of pronouncmg Bengali, but there 
was a suggestion of Hmdi 

After I heard the word (paternal uncle, father’s younger 

brother), I left the place and two days after I left Jaidebpur Then 
I came and went away two and three days About 15 days after the 

day on which the plaintiff uttered ‘^1^’ (uncle, father’s younger 
brother), took place my second conversation with plaintiff It consisted 

when (sic) saying 'sfte’ (uncle, how are you ?) 

That was also (mixed with Hindi)— Bengah with an 

' abhas (suggestion) of Hindi I did not ask him why it was so I 
did not, as I was grieved and he was grieved too I frequently saw 
him shed tears I saw him weep first at Jyotirmoyee’s house — 5 or 7 
days after he spoke ‘Kaka’ He and Jyotirmoyee were speaking 

I don’t remember my next conversation with him I had conversa- 
tions, but nothing long except (bow are you ’) That 

was the conversation during 1 or 2 visits Then gradually his con- 
versation grew longer It grew longer some 15 days after he first 
said (uncle, father’s younger brother) My second conversation 
was how long after I cannot say 

About a month after his (bow are yon)’ began his longer 

conversation I do not remember what— but it was on vanous topics 

Plaintiff still talks (mixed with Hmdi) Bengali as before 

I never asked him why his Bengali was (mixed with Hindi) 

I heard it said that poison had thickened his tongue I saw the 
tongue I did not see his tongue for this purpose, but I saw it as 
he spoke— it was ‘unnatural’ His tongue was famtly thinner and 
ordinary ” 

This evidence seems to me unworthy of serious consideration 


KUMUD MOHAN GOSWAMI 

Kutnud Mohan Goswamt is also a cousin of Ramendra Narajan Roy’s 
father His fiist interview with plaintiS is almost as ridiculous as that ^ 
of Radhika Mohan Goswami His own de'scnption reads 

“The second Kumar used to call me Sadhu Kaka I met him after 
his return I met him in Baisak, 1328, at Jyotirmoyee Devi’s ban 
at Jaidebpur When I saw him I recognised him I saw him for 

4 or 5 minutes and then recognised him I asked lum ‘'o(t^llt<p C6^, 
(do yon know me?)’ He said, (Sadhu Kaka— paternal 

uncle) Nobody pomted him out to me nor did anybody point me 
out as Sadhu Kaka. to him I had no other conversation with him 
that day I stayed there for a day or two I had no conversation 
with him during these days ” 
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. His evidence carries no more iv eight .than that of Ins cousin , Radhika 
Mohan 


tAI/ MOHAN GOSWAMI 


Lai Mohan Goswam is a brother of Radhika Mohan Goswami, whose 
evidence has been discussed above He was at Jaidebpur at the time of 
plaintiff’s first visit he claimed to have recognised the plamtifi even before 
the latter had visited Jyotirmoyee Devi for the first time His evidence 
on the point is as follows -"The second Kumar returned home In 1327 
I saw him 2 or 3 days before the Chaitra Sankranti, at Madhab Ban at 
Jaidebpur Madhab Ban is to the west of Jaidebpur Rajban I found 
him seated under the kamtm tree m courtyard of Madhab Ban His body 
was then smeared with ashes all over and he was m a lengti (loin eloth) ^ 
I noticed his hands, feet, eyes, limbs— I looked at them closely I could 
not quite recognise him because his body was smeared with ashes, felt as if 
I knew him, and again, as if he might not be the same man— this was 
because his body was smeared with ashes This was immediately before 
dusk And there were the hair and beard 


Next morning I saw him in tlie gol verandah in the ground floor of 
the Rajbilas At that time there was no ashes on his bodv as he had bathed 
Then I recognised him ' 

I saw him again the next following day On that day he left after 
taking his meals He took his meals at Budhu Babu’s house His body 
was smeared with ashes that day 

I saw him next 14 or 15 days after at Budhu Babu’s house At that 
time he had ashes smeared on his body Then I went on seeing him every 
day for 2 or 2j4 months On the 2nd day at Jyotirmoyee’s house— the day 
after the day on which I saw him after 14 or 15 days — the second Kumar 
had ashes on his body On the 3rd day also he had the ashes Next day the 
plaintiff came after a bath and had no ashes on his body On the day on 
which he had ashes on his body, people, many people, came and saw him 
at Jyotirmoyee’s house 


On the day his body was clean of ashes, I sau him at about '10 A M 
At the time all the relations were present 


Q —Did they recognise him that day ’ 

A — Yes, they did 

I had recognised him before at the gol verandah The same day, at 
about 2 or 3 p M after meals,— the day on which his body was clean of ashes 
•he declared his identity Before that declaration of identity I had talk with 
Budhu— I had talk with Budhu about tlie second Kumar’s body That is, about 

Ins marks, sign and (appearance)’’ 

And in cross-examination he says 

"I saw the plamtifi at Madhab Ban just at sunrise on the day I saw him 
later at gol verandah He was then alone His body was not then besmeared 
with ashes It looked that he had bathed I can’t saj where he had bathed, 
because when I went to the Madhab Ban ghat I did not see him under 
kamtm tree The ghat was at the west of the Madhab Ban I did not see 
him while I was at the ghat I saw him after I came to the courtyard of 
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Madhab Ban I saw him, as I faced east, going towards the north where there 
IS door leading into the Rajbilas As he walked towards that I followed him 
I followed him nntil he reached gol verandah The sun was then about to 
rise Two or three mmutes after he reached the gol verandah he began to 
smear his bodj with ashes— the whole body, hands, feet, back, face, not 
the hair Nobody else was then presenf— it was very early then and most 
people were in bed I was 1 cubit or so from him when he was smeanng 
ashes on his body I had seen him before he had started smearing his body 
with ashes When I was seeing him, he had seen me I can’t sa> if he 
noticed I was looking at him closely I did not try to speak to bim 

Q — ^Did you see him closely before he rubbed ashes on his body? 

Yes 


Q — ^Did you recognise him then? 

A —Yes 

He could see me then He was sitting m a natural wray It did not strike 
me that he was beginning to conceal his identity Then he rubbed his body 
with ashes I stood by I stood there for S or 7 mmutes after that During 
the period I stood stanng at him, I did not notice if he was noticing me 
dunng this penod He did look at me Durmg the 5 or 7 minutes I found 
him seated m a natural way— without any efforts to conceal his identity 
During these 5 or '7 mmutes nobody else came After the period I left and 
went to my basha ^ After that I did not see him at gol verandah that day 
I did not see him at gol verandah afterwards, nor did I go to it So long 
as I was at gol verandah nobody was there I did not try to speak to him 
that da}' We had no talk that day 

That day I saW' him at Madhab Ban at midday He was alone, except 
for the Punjabees and servants at Jhikur ban The same day at dusk I saw 
him again under the kamtm tree At that (5jc) w'as seated near him a 
stranger, a Bengalee, with glasses on I did not know him I had not 
seen the stranger before I did not see him afterwards That day at night 
the plaintiff went to the house of Jyotirmoyee Devi I saw him there at 
8 or 9 PM I found him there I saw him there for an hour or so I 
came away and he stayed on ” 

Though he had recognised his nephew, he never greeted the latter as 
a nephew, nor did he tell anj one that he recogmsed him The only reason 
he could give for this extraordinarj conduct was that he “did not tell 
people that I had recognised the Kumar, as it concerned a high family and 
I could not suddenly say that, and thought I should aw'ait development and 
see what the sisters and relations said — kept my knowledge a secret at 
that moment ’’ 

The witness also deposed about the talk concerning kvshaputtahka 
I have no doubt that most of his evidence was untiue The story of his 
recognition of plaintiff is simply incredible 


SURKSH CHANDRA MDKHRRJEB 

Suresh Chandra Mukheijee is a relation of the Bhow'al family He 
■claims to have recognised plaintiff as soon as he saw him 
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This witness is an nnscrupulous liar He even went so far as to say 
that "plaintiff and Jyotirmoyee do not generally live togetlier It is not true 
that the plaintiff has been living with Jyotirmoyep for 12 years and a half ” 

He too supports 'the case about Akshay Roy’s quest and the talk of 
kubliapuitahka An utterly unreliable witness 

, BASANTA KUMAR MUZHERJRE 

Basanta Kumar Mukher^ee gave the following description of his first 
meeting with the plaintiff 

“Eong afterwards I saw the second Kumar at Dacca It was m 1327 or 
1328, may be towards the end of 1327 or 1328 It was in a Bhadra at 
Jyotiimoyee’s basha at Dacca The plaintiff was then upstairs I had gone 
without any previous intimation I found the plamtiff seated He looked 
long at me and I looked at him Then I thought he was the second Kumar 
I recognised him He looked on and turned his face as though he did not 
know me Then I asked 'Don't you know me?’ Then he said 'o? 

'1% iftfl’ (who, are you Basanta Dada— elder brother ?) 

Then he made enquiries about the members of my family and asked 
about a daughter of mine called (Bun)— ^ ^ •fipij 
(How IS Bun, how old is she, have you given her in marnage?) 
I said. Bun had grown and had been married but was unfortunately then 
msane The second Kumar expressed his regret Then he asked 

WSR ‘How is Batasi Thakurani (Tharan) >’ SlW*! Batasi 

Tharan (Thakurani) is my wife Second Kumar used to call her that 

I said (Doing ivell) Then he asked tlW*! 'STtCl' 

(How is Kah Tharan— Thakurani ?) I said, ‘She is well’ He used to call 
Suresh’s wife (Kah Tharan) 

There was no further conversation that day I had heard before the 
interview that a meeting at Jaidebpur had acknowledged the Kumar And 
also that Jyotirmoyee had acknowledged him as her brother When I 
recognised him I had no doubt, and all doubt vanished when he made 
enquiries about my f amily » 

This evidence is not unnatural except possibly as regards the omission 
o t e mtness to put to plamtiff any of the questions one would naturally 

you been? What happened to yon? 
Why didnt you come back earlier? The witness deposed as though the 

meeting was an ordmary meetmg with a friend who had not been seen 
for some tune 


BIELOO AND SAGAR 

Jitendra Chandra Mukherjee and Satinath Banerjee have supported 
Jyotirmoyee Devi in every false story she has given 

CHANDRA SEKHAR BANRRJEE 

Chandm Sekhar Banerjee is another son-in-law of Jyotirmoyee Devi 
He supported her with regard to the talk of kushaputtahka and the amval 
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of thtf anonymous letter His description of his recognition of plaintiff is 
most unconvincing He deposed as follows 

“Then I went to the house of Jyotirmoyee Devi I found the plamtiff 
lying down m a room on the east There were other people in the room 
My eyes fell upon his whole body as he lay there, and I sciutinised his featuies, 
and I , lifted up his beard and saw the Adam’s apple which used to be 
prominent As I did that the Kumar burst into laughter I recognised him 
as he laughed Before that I had not quite recognised him, but as he laughed, 
his whole appearance, as I knew it, flashed before me For instance, I may 
not recognise a man at first sight, but if he laughs or puckers his brow and 
one would sometimes know him at once His complexion was the same as 
that of the second Kumar I remember the colour of the second Kumar’s 
eyes— it was brownish, such as too Jyotirmoyee Devi’s eyes, but more reddish 
The plaintiff’s eyes — ^their colour — ^were the same Their look was the same — 
the way hfe looked was very 'perceptible’ It has remamed the same The 
Chhoto Kumar’s eyes were of blue colour Budhu Babu’s eyes were more 
blue than the Chhoto Kumar’s eyes 

At the moment I looked under the plaintiff’s beard for the Adam’s apple, 
Jyotirmoyee Devi was not in the room She came in later She pointed to 

me and asked plaintiff ‘ <f|C^ f&fjpf ’ (Do yon know him) ? Plamtiff said 
‘No’ Then Jyotirmoyee Devi asked me C’tnH’ (Do you know him?) 

I said I would not say that now ’’ 

“He spoke in Hindi not with me, but with others With me he spoke 
m Bengali He spoke Banua 3 or 4 days after I first saw him at the bank 

of -a tank The spot was 5 or 6 cubits from the room in which I first met 

him He was speaking to Banua women These women were speaking to 
him, and he was speaking to them m something like their own language, but 
not exactly like them I would hardly understand Banua myself and can 
follow it to some extent, if any speak slowly, and I can’t speak the dialect 
as the plaintiff did When I saw him carry on conversation with Banua 

women in their own tongue, I became absolutely certain as to his identity 

After that I accepted him as the second Kumar ’’ 

If this evidence has any meaning, it shows that witness was not able to 
recognise the plaintiff with certamty from his fedtures, but was convinced of 

the identity by the fact that plaintiff spoke Banua 

] 


KUDADA SUNDAKI DEVI 

Kulada Sundan Devi is one of the old ladies connected with the family, 
who pretended to have recognised the plaintiff as soon as she saw him at 
the Madhab Ban in the middle of April, 1921 

She used to get an allowance from the estate which was stopped m 
1913 Her son was in the service of the plaintiff and was apparently active 
in assisting in the prosecution ■ of the suit 

She described an extraordinary conversation which she is supposed to have 
had later with plaintiff at Dacca 

f 

Her conduct at Jaidebpur is difficult to reconcile with her supposed 
recognition of the plaintiff 
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AJCmL CHANDRA PAKRASHI 

Akhtl Chandra Pakrasht is a brother-m-law of Jyohraoyee Devi’s nephew 
Jitendra This witness claimed to have recognised plaintiff almost at once, 
and asserted that plaintiff greeted him as ‘behai’ The witness deposed to the 
talk about kushaputtahka, which I believe to be a fiction and his utter lack 
■of curiosity regarding plaintifi’s experiences during his 12 years’ absence 
seems to me most unnatural I cannot believe that this witness was telling 
the tiuth 


KAMA!/ KAMINI DEVI 

Kamal Kamim Devi claimed to have half recognised plaintiff at Saibalini 
Devi’s house at Dacca in April, 1909 I/ater on she went to Jaidebpur and was 
completely satisfied as to his identity She deposed to conversations with 
the plaintiff which completely contradict his present case She said that he 
told her that he wanted to escape from the saunyasis, but they kept him 
■confined, that he told the sannyasis about his home and relatives, but they 
would not let him go, that they even stood guard over him when he went 
to answer calls of nature 


ANANTA KUMARI DEVI 

Ananta Kumari Devi This is one of the two ladies who was persuaded to 
give the ridiculous story of Sarif Khan’s revelation She deposed to the talk 
of kushaputtahka and to the quest of Akshay'Roy She pretended to have 
recogmsed the plaintiff at once, but though she met him frequently before the, 
4th of May, she never spoke to him, and in cross-examinatm she said that 
she did not even discuss her recognition with Jyotirmoyee Devi 


SIVAMOHINI DEVI 

Stvaniohim Devi said that she recognised the plaintiff as soon as she 
saw him She fenced w'lth every question in cross-examination She pretended 
that she never had any cunosity as to what happened to plaintiff dunng the 
12 years of his absence 

Kiranmoyee Devi and Asimtosh Ganguh ate two other relatives of the 
family who depose in plaintiff’s favour There is nothing to note particularly 
m their evidence 

This is the full list of relatives according to the lower court judgment, 
w'ho have deposed on behalf of the plaintiff As pointed out by the learned 
trial judge, practically none of the relatives have deposed for the defence 

The fact that the relatives of Ramendra Narayan Roy have almost all 
deposed in favour of the plaintiff is a circumstance m his favour the evidence 
they have given is almost sufiicient in my opinion to prove that he is an 
impostor The conduct of all of them was unnatural the evidence of most 
of them teems w’ltli falsehoods When it is realised that many of them will 
profit appreciably if plaintiff succeeds, it is apparent that their evidence 
cannot carrj' coniiction 
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WITNESSES OTHER THAN KIBIAR’S RELATIVES 

But apart from relatives, there are numerous witnesses for the plaintiff 
who mpst have known Ramendra Narayan Roy intimately Their evidence 
too requires examination,' more partacularly as many of them are much 
more independent and trustworthy than the relatives discussed above I shall 
examine the evidence only of those 'witnesses to whom the learned tnal 
judge has referred It would be a waste of time to consider in detail the 
evidence of less trustworthy and less competent witnesses The first of those 
witnesses is Mokshada Siindan Devt 


MOESHADA SDNDARI DEVI 

This is another of the old ladies of Jaidebpur who was persuaded to 
give the ridiculous story of Sarif Khan's confession She swore to the talk of 
kushapiUtaltka and to the quest of Akshay Roy She claimed to have 
recogmsed the plaintiff from behind by his walk 

She gave an account of a discussion between plaintifi and Gobinda 
Mukherjee as to the respective merits of the Vedas and the Gita— which is 
obviously pure fiction 

It IS difficult to attach any value to her evidence 


REBATI MOHAN GHOSH 

Rebah Mohan Ghosh is a senior pleader of Dacca, and apparently knew 
Ramendra Narayan Roy well He went to see the plaintiff shortly after 
the 4th of May and described the expenence thus 

“Next morning I went to Jaidebpur and went straight to Jyotirmoyee’s 
house from the railway station Reaching there I heard that the man had 
gone to bathe in the Chillai — ^which is a narrow khal Then I heard, nearly 
half an hour after, that he had returned from his bath I noticed people 
going towards a spot and heard that he was seated in a chair over a duttikt 
under a mango tree Then I followed the people towards the spot, and 
I stood on the back of a crowd surrounding him and far from him I could 
see him from where I stood He had on a cloth round bis waist without 
kacha or kocha, and a towel on this part of his chest (shew's a part of the 
chest) and his hand upon the towel Some time after he lifted up 
his towel covering his mouth including his upper lip When I first 
saw him I saw he had a beard The second Kumar , had no 
beard before he went to Darjeeling I saw' the upper part of his face 
'resembling the second Kumar’s, but because of the beard ' I could not fix 
his identity When he covered his mouth and lips, I was startled, as the upper 
part of his face looked exactly like the Kumar's Then I thought it possible 
that he was not an impostor and recollected all that I had heard When 
I was m this state of mind, the man beckoned to me with his hand to come 
to him I began to make my way through the crowd, as seeing him, hasten 
to me, the crowd made a way for him At this moment when I had not come 

up to the Kumar, I heard somebody crying out, '^STfcplt^ 

‘must have seen, must have seen' This man thrust his way through the 
'Crowd and w'cnt up to the man, and put his hands into his pnrate parts. 
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and then arose a cry ‘marks of hagt has been found! Marks of bagi has 
been found!’ 

Then somebody said that there was the sun there, so the plaintiff went 
and sat on a chair in a verandah, and people sat on a ditala htchhanh spread 
in front of it in the verandah I got at the back of ell again ’ 

' I find it impossible to believe that the incident of a man thrusting his 
ViflTid into plaintiff’s private parts was genuine and spontaneous If the 
story is true, it must have been pre-arranged like the setting of the declaration 
on May the 4th As no one else mentioned the incident, I incline to regard 
it as pure invention This witness pretended that Ranendra Narayan Roy 
was not convinced that his brother’s body had been ciemated at Darjeeling 
This IS contrary to tlie evidence of Jyotirmoyee Devi and all the other 
members of the family who made out a case that Ranendra was too easily 
satisfied by the assurances of Satyendranath Banerjee The letter of Ranendra 
Narayan Roy to the Government Pleader of Darjeeling dated 25th May, 1909, 
offermg to acquire the plot of land where his brother was cremated disproves 
the witness’s evidence on this point 

The witness had another extraordmary story of being engaged to teach 
Ramendra English by stealth I do not believe a word of the story, and 
consider that the witness was trying to bolster up the case of Ramendra *s 
utter Ignorance I regard this witness as unworthy of credit 


PARSWANATH NAG BISWAS 

Parswanath Nag Biswas, an old man of 77 years and President of a Union 
Board His description of his first meeting with plaintiff and his recognition 
of the latter was given in these words "Dong afterwards, I heard that the 
Kumar was m Rup Babu’s ghat This I heard 4 or 5 years after liis depar- 
ti^e from Darjeeling Hearing that I did nothing Then I heard sometime 
^er that he was at Jaidebpur Heanng that I went by boat to see him 
Baktarpur is four hours’ boat journey by Jaidebpur I went to Budhu Babu’s 
^use and found him seated on a chair under a mango tree At that moment 
two or four men were present I looked closely at him for a long time 

and asked ‘Do you know me 7’ ^ ?) He stood up and said 

? (shall not I know you, you are 

the Parswanath Biswas of Baktarpur) ^ ^ 

that^there”lrr?fB After 

away Thereafter I met Budhu Bahu and Jabbo Babu and some others 

'iWt, (Dotft'you 

I said, yes, I have, after closely looking at him for a long time ’’ 

His son s ffltlicr“in*’l3w w&s th6 Rrc* 5 id(»Tif nf fina i. ^ ^ j 

the plaintiff accepted, though the witness pretended ignomnL 5“his fac^ 

wouM interview, it is not certain that the witness 

would have recognised plaintiff, if the latter had not apparently recognised 

SirhiT!, ; ®"y-JPP«“tly’, because plaintiff had two or three compSions 
with him as this old man approached, and they could easily have said who 
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Tvas approaclimg In m)' opimon, this is one of the witnesses who was induced 
to accept plaintiff > owing to his apparent knowledge of the past, and not 
•owing to their recollection of his features 


RAJ KUMAR MUKHATI 

Ru] Kumar Mukhatt was a mukhtear practising at Mymensingh He went 
to Jaidebpur on the day of the monster meeting organised to secure plaintiff’s 
acceptance by the public The witness described the meeting with plaintiff 
thus 


‘T heard that the second Kumar had come back when I was at 
TMymensingh I went to see him I found him at Jvotinnoyee’s house at 
Jaidebpur This was some 11 or 12 years ago m a Baisakh or Jaistha After 
-seeing him I recogmsed him I recognised him after seeing him for 4 or 5 
minutes At that time (there were) many people, including Babu Ananda Roy, 
pleader, and my uncle-m-law, Surja Bhattacharjee The latter is dead That was 
the day (of) the great meeting at Jaidebpur The plamtiff came to this meeting 
on an elephant I went to that meeting I went from one side of the meetmg 
to another It was a very long meeting All said — ‘He looks likely like our 
Kumar’ On the elephant there were probably others besides the plaintiff, 
hut I don’t recollect who I do not know whether on that day the plaintiff 
saw me or recognised me 

Subsequently next day I met the second Kumar in the morning I saw 
him at Jyotirmoyee’s ban At that time there were no people present except 
a servant or the like , that day he saw me He spoke to me He looked at me 

for a few minutes and said ‘STtCl (Jiow is the son-in-law?) and 

then he held me by the hand and made me sit down saying, (take your 
seat) I did not stay a long time ' After then I did not see him again until 
yesterday I had other talk with him on the day he spoke to me, but I don’t 
remember Yesterday we exchanged usual inquiries ” 

It seems to me probable that this witness honestly believed plaintiff 
to be Ramendra Narayan Roy 


V T STBPHBN 

V T Stephen, an Armeniain ]ute mercliant of Dacca town He claimed 
to have known Ramendra Narayan Roy well, and to have recognised plamtiff 
instantly The witness deposed that after he first saw the plaintiff, the latter 
called on witness several times The witness never questioned him about 
his expenences during his 12 years’ absence The witness says, ‘I did not 
press the question, as I thought he might feel ‘bad’, that is, ‘depressed’, 
’sad’ ” 


MANINDRA MOHAN BASU 

Mamndra Mohan Basu was an assistant master in a school at Jaidebpur in 
1908, and must have seen Ramendra Narayan Roy, fairly often, but there is 
nothing to suggest that he was intimately acquainted The witness went to 
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Dacca during the pu]as of 1931 and took the opportunity of going to. 
the house in Armanitola to satisfy his cunosity regarding the plaintiff 
The -witness said that he took a close look at plaintiff for 3 or 4 minutes 
and was then able to recognise him He left without speaking to plaintiff 
and does not seem to have met him again until a day or two before he 
deposed This witness supported the story that there was a proposal to 
perform kushaputiahka— which I regard as a fiction invented for the purpose 
of this case 


MESBAHDDDIN AHAMMAD 

Meshahuddm Ahammad did not pretend that he was intimate with 
Ramendra Narayan Roy He used to go to Jaidebpur fairly frequently , and 
see the Kumars, but did not talk to them He remembered talking with ' 
Ramendra on one occasion only His description of his recognition of plaintiff 
was as follows 

"I heard the second Kumar had returned This was 11 or 12 years 
after he had left for Darjeeling Hearing of his return I went to see him 
I saw him He was seated on an easy chair on the southern verandah of 
Budhu Baku’s house I found him so seated I knew Budhu Babu from 
before Below the verandah at the time the plaintiff was seated there were 
24 or 25 men I saw him from about 6 or 7 cubits Seeing him I recognised 
him I did so after looking at him for 2 or 3 minutes Within 10 or 
15 minutes after my arrival Budhu came and took the second Kumar m for 
his meal Budhu Babu knew me Then I came away ” 

“There was a big meeting at Jaidebpur which I attended This was 5 or 
6 days before I had seen and recognised him The second Kumar came to 
it on an elephant Probably Adinath Chakrabarty was the President of that 
meeting All in the meetmg acknowledged the Kumar as the Kumar and 
cried Jatdhant " 

The cross-examination of the witness showed that he ivas quite willing 
to speak untruths thus — 

"When I heard that the second Kumar had come back, I did not hear 
he had come back m the garb of a sannyasi Wlien I went to see him 
r did not hear that Jyotirmoyee had acknowledged him as her brother I 
had heard he was staying at her house ” 

The witness deposed that Bibhabati Debi herself begged nim to make 
sure tliat nobody from his part of the country deposed for the plaintiff I do 
not believe this story and I am not convinced that this witness was a w'ltness 
of truth 


1 

HEMENDRA KISHORE ACHARJEE CIIOWDHURY 

Hemendra Kishore Acharjee Chowdhury was apparently very intimate 
with Ramendra Narayan Roy He was at Puri when he first heard of 
plaintiff’s arnval, and on his return home, he went to Dacca to see plaintiff 
His description of the meeting reads 

"I returned to Mymensingh Some two days after I came to Dacca to 
see the Kumai Before that I had lead he had been acknowledged bv 
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Jyotirmoyee, Satyabhama and' the family That did not satisfy me— I wanted 
to see for myself I reached the honse at Armanitola between 1 and^ 2pm 
I went in and across a room containing a table, went upstairs I got into 
the door of a room upstairs in which I could hear conversations were 
going on I saw the back of a man, with matted hair hanging down his 
back, and havmg a meal, and Jyotirmoyee Devi washmg his hand The 
latter saw me and said ‘Oh, when have you come?’ She came up to me 
and said ‘Let us sit in the next room’ We got into that room I found 
Eudhu asleep m that room I woke him Jyotirmoyee began talk as women 
do— about her bringing her brother and not knowing what was gomg to 
happen, and that people were saying all sorts of things, and she talked in the 

way women do At that moment the man with the ^ (matted hair) came 
in and said ‘(fW '“Tt’tPl liinoR ?’ 'Dada (elder brother), when have you 
come’ ; ‘ ? ’ 'Hemda, when have you come ” 

I am not giving his exact words, but words to that effect in my own 
words Bhowal Bengali is different He, plaintiff, talked in Bhowal tongue 
which people of our family cannot imitate 

Saying as above, the man with matted hair sat on a chair m the room 
in which I was I looked at him, as he was talking, and recognised him 
as the second Kumar I was “thoroughly convinced’’ that he was so For 
curiosity’s sake I looked at his feet, as he had long hair and beard as long- 
some 3 or 4 fingers long, and as I looked at his feet the old doubt vanished, 
what little doubt may have lurked vanished 

My second brother came home after 10 years’ residence in England I 
did not take a second to recognise him ” 

The last few sentences suggest that the witness was not wholly satisfied 
until he had exammed plaintiff’s feet, even though plaintiff had welcomed 
him by name 


NABENDRA HATH BASAK 

Nabendra Nath Basak, a merchant of Dacca, claimed to have known all 
three Kumars well, but to have known Ramendra better than the others In 
describing his first meeting with plamtiff, he said “I saw him and recogmsed 
him, but took some time to look at him before I did so I bad to look at 
him for about ten mmutes before I recognised him >•***« “Durmg 
my conversation * i put some questions to him to confirm my belief 
that he was the second Kumar He answered them to my satisfaction’’ 


JOGESH CHANDRA ROY 


Jogesh thandra Roy was headmaster of Jaidebpur High School from 
1906 to 1911 He must have seen the Kumars frequently, though he had but 
a 'casual acquaintance with Ramendra’ This witness deposed to the talk 
of Kushaputahka, the visit of the Madhab Ban sannyasi and the quest of 
Akshay Roy 

He described his meeting with plaintiff at Armanitola in Dacca in 
June, 1921 


"I W'ent without a previous intimation and unasked I entered the honse 
and found a lot of people downstairs among w'hom I noticed one man whom 
41 
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I knew He was Sures Chandra Makherjee The second Kumar was not 
there I asked Sures Babu where the Kumar was He said “He is upstairs ” 

I told Sures Babu not to tell anybody I had come, and asked him to take me 

upstairs He and I stood a while, and then both went upstairs together I 

found the Kumar seated in an open roof facing a room in the second storey 
I stood facing him, stood about 1 or cubits from him, and had a look 
at him for a minute or two After that look I thought from his appearance 
that he was the Kumar During the 1 or 2 minutes I looked at his hair, 
eyes, ‘cut of his face’, hands and feet Seemg these I was convinced that he 
was ’the Kumar After that I asked the Kumar ‘Do you know me ?’ 

He said after lookmg at me for a while ' (Head Master 

Babu) 

He looked at me for two mmutes or so before he said that Nobody 
else was present except Sures Babu, and Sures Babu did not give any hint 
of any kind whatsoever 

After saying, ‘Head Master Babu’, the Kumar said Sri'S’ (bring a 

diair) Sures Babu brought a chair, and I took my seat on it I was there 
for iO mmutes m all ” 

In cross-examination the witness said 

“On the day I went to see the plaintiff I met him a minute or a 
minute and a half after I spoke to Sures The plaintiff was alone seated 
at the roof— no other person was present He used the words ‘Head Master 

Babu’ ( ) He used these very words He said nothing else 

After this I was there for 10 minutes Durmg this period he and I sat 
there, neither uttering a word I made no enquiries into where he was, how 
he was, and the like I had cautioned Sures Babu, as before I had seen 
him the state of my mind was that the plaintiff might or might not be the 
Kumar I cautioned Sures Babu, as I wanted to test I had kept an 
open mind Might be or might not be is not doubt, as doubt means absence 
of belief That is what I teach my students The opposite of disbehef is 
doubt I cautioned Sures Babu, as it might be that he would go and tell 
the plaintiff who I was Besides Sures Babu there were a roomful of men 
downstairs I can’t say if they were all waiting to see the Kumar I did 
not sign any visitors’ book I did not whisper my caution to Sures Babu, 
but spoke low, but the idea of anybody hearing did not occur to me, as the 
people there were not known to me ’’ 

I am not satisfied that the witness was a truthful witness and his des- 
cription of his meeting with plaintiff is singularlj unconvincing 


CHARU CHANDRA DAS GUPTA 

CliOTU Chditdia Das Giipta was one of the witnesses who went to see 
the plaintiff on Buckland Bund before he had set up his present claim The 
witness went to see him, dehberately, havmg heard the rumour that he 
was Ramendra Narayan Roy, but after seemg him, was unable to recognise 
him The witness subsequently saw plaintiff driving in the streets of Dacca, 
but still could not recognise him He recognised him at the time of the 
smdh of Satyabhama Devi The witness admitted that he saw plaintiff 
12 or 14 times on Buckland Bund without being able to recognise him, though 
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lie looked at him closely each time to discover if he was the Kumar It is 
obvious that his ultimate recognition has no value 


HBMENDRA LAL DAS 

Hemendralal Das saw the plaintiff many times on Buckland Bund before 
the declaration of the 4th of May, and suspected that he might be Ramendra 
Narayan Roy but was not comunced The fact that the plaintiff’s body 
was besmeared wuth ashes prevented recognition Thereafter he saw plaintiff 
agam on the day of the monster meeting, and after looking at him for 3 or 4 
minutes recognised him The witness insisted that before he saw the 
plaintiff on the day of the monster meeting at Jaidebpur, he had not heard 
that Jyotirmoyee Devi had acknowledged him as her brother I find it difficult 
to beheve this statement 

Even if this witness was honest, his recogmtion of the plaintiff w-as of 
a very hesitatmg and doubtful nature 


BHUPENDRA MOHAN GHOSH 

Bhupendra Mohan Ghosh did not meet plaintiff until Apiil, 1922 By 
that time plamtiff had shaved off his beard, and, according to his case, 
was then lookmg exactly the same as Ramendra Narajnn Roy had looked 
'Witness looked at him for 1 or 2 minute and recognised him 


N K NAG 

N K Nag IS a witness on whom the learned tnal judge has placed 
great rehance He did not meet plaintiff after his anival at Dacca m 1921 
until January, 1925 The witness’s descnption of the meeting was as 
follows — 

"Q — Then how came you to see him in 1925 ’ 

A — On the occasion of a party to celebrate the conferring of the 
title of Raja on Janakmath Roy I found the plaintiff’s name in 
a hst of people invited A committee had been formed to 
organise this party I was the Assistant Secretary to this Com- 
mittee and had to do everything, and Mr S R Das was the 
Secretary and the Maharaja Tagore was the President I came 
across plaintiff’s name m the hst at Mr S R Das’s house in 
Hungerford Street When I came across this name, I strongly 
objected to his being mvited I expressed my bbjecbon to 
Mr S R Das and to Ramendra Nath Roy, youngest son of 
Raja Janakmath Roy I took exception to the name, as he had 
been declared an impostor Mr Ramendra Nath then told me 
somethmg Then I said ‘All nght, J am going there to verify 
whether he is the Kumar’ And I also told him, ‘If he is the 
real Kumar, he is bound to recognise me’ After I said 'this, the 
issue of the mvitabon to him was postponed. 

Immediately after this conversation I left for the Kumar’s 
place I got his address from Ramendra Nath Roy, son of Raja 
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Janakmath Roy When I started I was m European costume 
I had a hat on It was cold season I went in a taxi I got to 
the house where the plaintiff was hving As I entered the house 
I found two gentlemen talking with another gentleman This 
was in a room on the ground floor I saw the faces of the tuo 
gentlemen, but not of the third gentleman they were talking to 
The third gentleman had his back towards me As I entered 
one of the two gentlemen whose face I could see asked what I 
wanted I said I wanted the ‘Sannyasi Kumar’ The third 
gentleman at once turned round and looked me in the face, 
while I looked him m the face About 3 or 4 minutes we were 
thus lookmg at one another Then he, third gentleman, 

rose from his chair and said I am giving his own language 

‘ ’ (Hallo I Naga) Saying this, he caught hold of my 

hands and put me on a chair and said (you have 

become a mktbi), (Did you go to England?) 

Before I proceed further with this I ask you this Did the 
second Kumar hear before he left for Darjeeling that you were 
contemplatmg gomg to England? 

A— Yes 


"I might have told him, or my cousin might have told him, or Surendra 
Bose might have told him— I don’t remember who exactly had said it, but 
one m other of us Before he went to Darjeelmg the second Kumar used 
to address me as Naga, or Naga Beta (srf5ftC^|.), Naga Hala (Nirmaila) 


I had recognised hun before be put me mto a chair I asked him in 
Bengali ‘ ^ ij-ft) f (How do you know I am Naga ?) He 

said ^ ifl v> (You say whether you are not Naga’) I said 

(That IS no answer to my question) 

IssaJciT the name of my father, and of my uncle Rai Bahadur 


I said ^ ^ ^ CifCl -srtft (you might 

have known this fact, some one might have told that I would come) 

Sil (AH ngM, H I soaattag else whid. none tat yon and vonr father 
tow) I sard w (AH right, say) He sard Wsf, 

alHS (In one night_at a late hour of night)_I am giymg his words as far 

Hr/ ■ I ™ iflslre 

duetto your house) leaked ™.ut for’ ! He sard •cism’lMI 

(I brought money from your father) I said 
rwtm ^ ’tefW TOil iflWrt’W eg 

fflmt might be but do you remember of todmig at the door) A dead 
None of you woke up at that knocking, then when I agam knocked 
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at the door, yon, from within the room m the upper storey, opened the door, 
and said, ‘who are yon?’ I said, 'come down and see who I am’) 

It IS a fact that I recognised his voice, and got down 

The plamtiff continued his narration 1 ^ 

fpm 5rlt?ri I srI «rf^ ®rt^ i ^rtf^ 

w I ^ <?5l^ ^ 

csic^t 'srtTO— 'sm ^mU,] 

tW ftPf ‘£|^t? I’ 

(You >'giTip down and said, ‘why have you come at this late hour of night ?’ 
I said, ' ‘Have' I come without any necessity ?’ You asked, ‘what is the 
necessity?’ I said, ‘I require money, send mformation to your father’ You 
sent information to your father Your father came and asked. How is it 
that jou have come for money at this late hour of night?’ I said, ‘I am in 
great and special need, it won’t do without it Give me a thousand rupees 
Your father said, ‘I will not be able to give you one thousand rupees I 
have got Rs 900/- with me I can at most give you Rs 500/-' I came 
auay with that money) 

ITus is what he said It was a conrect account of what had actually 
happened This took place at the first and last visit to our house 

I never thought of this incident until after the plaintiff mentioned it 
That brought it back to my mind I can swear that such an incident did 
take place 

He came to my father for only (?) money as he used to advance money 
to Bara Kumar as well as to Mejo Kumar (second Kumar) from time to 
time 

I had recogmsed the plamtiff before I questioned the plaintiff, but I put the 
question to make assurance doubly sure 

After the plaintiff narrated the inadent as above, I claspsed him — I 
embraced him, and said how glad I was to find him alive I told him I 
had come with a prejudiced mind, and was going fully convmced that he 
was the real Kumar and an old fnend ” 

It seems to me from this description that the witness was doubtful 
about the identity until plaintiff related the mcident of the borrowmg at 
midnight I cannot beheve that the most cautious of mdividuals who clearly 
recognised an old fnend, would say when that friend offered proof of identity, 
*‘some one might have told you I was coming” 

The evidence of the witness is evidence of a man who was unable to 
recognise plaintiff merely from his appearance and as plamtiff had by 
that time been surrounded' by members of the Bhowal family for 4 years, 
he might easily have heard of the midmght visit to Nag Senior The witness 
was, I think, honest m his opmion but he was one who could not help 
exaggerating when he described anythmg He wished to suggest that 
Ramendra Narayan Roy and also plaintiff were much fairer m complexion 
■than the average Englishman be would call their complexion ‘Norwegian’ 

The plamtiff was before us on many occasions he is undoubtedly fair 
for a Bengalee, but there are many other Bengalees as fair, and to describe 
him as fairer than the average Enghshman was a ndiculous exaggeration 
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In the circumstances, though I regard N K Nag as honest, I think it 
probable that his description of the meeting was highl)' coloured and 
inaccurate , and I regard his acceptance of plaintiff as no proof of recognition. 


CHANDRA CHAUDHURI 


Ramesh Chandra Chaudhun went on 3 or 4 occasions to see the plaintiff 
on Buckland Bund and thought that he might be Ramendra Narayan Roy 
His evidence regarding recognition was m these words 

“"When I first heard of this I heard he was on the riverside I went to 
the nverside to see him I found him at Rup Babu’s ghat Rup Babu is 
dead His grandson is now living— one grandson is living The house to 
which the ghat adjoms is called the house of Rup Babu and Roghu Babu, 
brothers I saw the sadhu there His body was bare, but smeared thickly 
with ashes from head to foot, not the hair except its front His hair was 
long and he had a beard, his hair fell below his waist I was there for 20 
minutes I saw him, and looking to the cut of his face and formation of 
his body I thought that he might be the second Kumar of Bhowal I went 
again to see him 3 or 4 days I told what I thought to people at my house 
at Dacca 


I know Bhulu Babu of Kasimpur Some 15 days after I met him and 
Budhu They were going in a carnage past my house I called them The 
coachman stopped They said they were going to Kasimpur House at 
Lakhibazar, Dacca I got into the ghairy to go with them Kasimpur House 
IS Bhulu Babu's basha at Dacca He is nephew of Saroda Babu of Kasimpur 
and IS nimself zetnmdar of Kasitnpttt Bhulu Babu’s name is A.tul Prasad 

* House Bhulu Babu and I and Budhu had conversation I 

told tlwin w'hat they (stc) had seen I can’t say whether they had seen the 
plaintiff too As I said what I said, Budhu and Bhulu Babu said ‘Bet us 
go and see him too ’ 


Bhulu Duranto and I went togetlier to see the plaintiff 

their opmion 

figure’ looks like Mejo Mama fr6m kis face and 


(Objected to) (Allowed under sec- 
anticipation, as his deposition has been taken on 

I Shan tofc to”S ' « ’* ”>■ “ 

'' -fa'coS' K W*”® *° 

After that day I went to see the sadhu twice or thrice ' 1 s'noke to him He 

to Spur ^ 

Kt to mS’’ fi “ 

get to jaiaeopur, but it uas so crowded that I could not go 

X/Uter, I saw him at the Annanitola basJi/z a** t i j.i 

«.dd,e u.. ground boor l°n “I'^^oo.^ TS Tta 
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In his room were some men whom I did not know I recognised him I 
took a minute to recognise him I stood there and he was speaking to 
others As his eyes turned to me, he looked at ‘me foi a moment and said, 

‘ ^ ’ (Chaudhuri, sit down here) 

Then I made my namashkar (salutation) to him and sat down on a 
chair ” 

His evidence shows that his recognition was of a very uncertam kind 


SURHNDRA CHANDRA BHATTACHARJEE 

Stirefidra Chandra Bhattacharjee was a retired police oflScer He saw 
Ramendra Narayan Roy many times but never had speech with him He 
gave evidence most damaging to the plaintiff’s case when he said that 
plaintiff informed him that ‘Sundar Das Naga’ was tattooed on his arm 
Counsel for plaintiff was allowed to put leading questions to the witness in 
re-exammation, and persuaded him to resile from the statement This witness 
claimed to have recognised the plaintiff as soon as he saw him 


RAJENDRA KUMAR ROY CHOUDHURI 

Rajendra Kumar Roy Choudhmi was apparently mtimate with Ramendra 
Narayan Roy in his youth He first met plaintiff at the house of Jyotirmoyee 
Devi, 4 or S days after the monster meeting at Jaidebpur The witness 
says “I took a minute or two to look at him — “to mark’’ him, and 
recognised him ’’ 


BRAJA GOPAD BASAK 

Biaja Gopal Basak took 1 or 2, minutes to recognise plaintiff, after 
heanng that Ramendra Narayan Roy had come back 

Though the witness may have seen Ramendra many times, he was not 
well acquainted with him Apart from seeing the Kumar when he was 
driving through the streets, witness seems to have met him on a few 
occasions only in connection with the arrangements of the Janmasthami 
procession in Dacca 


ABUL KASEM 

Abul Kasem claimed to have seen Ramendra frequently when the latter 
used to come to witness’s grog shop to take away his uncle whenever the 
uncle became drunk and incapable there He said that when he saw the 
plamtiff in 1921 he recognised him, though he took some time to do so 


ANANDA CHANDRA GANGULI 

Ananda Cltandra Ganguh met Ramendra Narayan Roy on several 
occasions about the year 1904 He saw the plaintiff for the first time in 
November, 1921, when the plaintiff had shaved his beard It took the 
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•witness 2 or 3 minutes to recognise plaintifi, though he had already heard 
that be was Ramendra Narayan Roy 

JOGESH CHAiJDRA ROY 

Jogesli Chandra Roy had seen the three Kumars during his school dajs 
He first saw the plaintiff on the day of the monster meetmg at Jaidebpur, 
and after staring at him for 3 or 4 mmutes decided that he was indeed 
Ramendra Karayan Roy. The witness asserted that w'hen he saw plaintiff he 
had not heard that Jyotirmoyee Devi and her son had already accepted him— 
an assertion I find difdcult to believe 


HIRAXTiIAY BISWAS 


Hiranmay Biswas gave an mterestmg story of his first encounter with 
plamtiff m 1921 "In Falgoon or Caitra, 1327, 1 saw a sadhu at the Tara Bai 
circus on Armamtola Maidan He was brought in by Babu Sarat Chandra 
Chakravarty, pleader of this court, smce deceased Sarat Babu made him 
sit m a chair in the front row I was annoyed to find such a man m such 
an attire— not properly clothed— as there were some ladies I looked at 
him His manner struck me as peculiar as if he was a man in disguise 
It was evening He arrived about 8-30 ? M after the performance bad gone 
on for some time After he left the circus, and as the combmed effect of 
his manner of sitting, his gait and other things, the thought occurred to 
me that he might be the second Kumar of Bhowal His body was covered 
with ashes that day 'all throughout’ ’’ 


Mter I saw the sadhu at Tara Bai Circus I heard of bis disclosure of 
identi^ at ^idebpur I read the Collector’s declaration that he was an 
impostor After that I saw him many times at Dacca When I saw him 
subsequently at Dacca, I recognised him to be the second Kumar of Bhowal 

doorway of his house at Armamtola near 
Sudhansu Kumar Pal This last 
Th Ghosh Street and is to the north-east of Armamtola 

?sa? ^^'^se for some time 

of "ir Haifv I?"',, L" “St was the house 

IS shU fS ^ transferred it to somebody ilr Harney's house 


I reco^ised the plamtiff or the second Kumar on the first occasion ' 

"o tX:tL takef a rS oi 

I did not for two rp ^ npon him after I recognised him 

pofter ?nd I was T ^^-^ar and I remembered the 

plamftff rmiahrmi^^^^ / authorities, and if I mixed with the 

akome cSlmron’ptofuS' ItcSSIiT 1°”°'’°® a “ 

.ba. .be ^atbeaa .e^eded 
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Bhowal family When he saw the plaintiff, to recognise him, the plaintiff 
had shaved his beard, yet the witness took a minnte or two to recognise him 


EAI/I MOHAN SHN 

Kah Mohan Sen was a retired Deputy Magistrate He saw plamtiff on 
a steamer in 1932 and descnbed the meeting in these words 

“I was at Patuakhah when I heard the second Kumar had come back 
I happened to meet him by chance on board the Naraingan] steamer He 
came on board, and, as I saw his face, appeared to be Kumar to me, and so 
I went to him and looked closely at him He was very fat like a millionaire, 
but in those days he was a ‘robust’ young man I went to see him when 
I ‘espied’ him I was then in the mid^e of a conversation with an Additional 
Distnct Judge of Dacca As I caught sight of him, I went up to him and 
closely looked at him I recognised him He looked like the second Kumar, 
and I enquired of Anukul Babu, pleader, whether he was not the second 
Kumar of Bhowal He said, yes There was also a taluqdar who entertained 
us with songs This inquiry aforesaid was when I first saw him from a 
distance I did recognise him on board the steamer as the second Kumar 
•of Bhowal I passed the whole day with him m his cabin, and the taluqdar 
sang songs and the Additional Judge, a fnend of mine, came in That judge 
was one Mr Mukherjee, a Calcutta man, that is not a Dacca man whose full 
name I forget and who lived at Wan near the Railway line The Kumar 
talked to me whole day m Bengali, and the judge and I joined m the 
•conversation and enjoyed ourselves and we had nothing else to do ” 

This witness descnbed an alleged conversation -with Dr Nibaran Sen 
in Darjeelmg, thus 

“When I spoke to Dr Nibaran Sen I started by cutting joke with him, 
‘you doctors killed Mejo Kumar — ^it was such a short illness and allopathic 
doctors were good for nothing’ 

2— Did Dr Sen tell you anything about how the second Kumar-' 
died? 

A —Yes I asked him his medical opmion 

Q —What did he say ? (Objected to Allowed) 

A —He said ‘I prescribed things Civil Surgeon prescribed things 
Nothing took effect, and I suspected it was a case of arsenic 
poisoning’ 

I was hornfied and asked, being a Magistrate, why he did not inform 
the police He said that Bara Kumar and Chhoto Kumar were not there, and 
if he informed the pohce, Satya Babu and Ashu Doctor, a Batdya, would be 
harassed by the police (Objected to)” 

I cannot believe that any such conversation ever took place 


GOBINDA CHANDRA ROY 

T 

Gobinda Chmdia Roy received a letter from the husband of Indumoyee 
Devi after the plamtiff’s arrival, which letter unfortunately has not been 
produced Whether the witness recognised the plaintiff from his appearance 
or from his conversation is not ■ made clear 
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NARENDRANATH MUKHERJBE 

Narendmmth Mtikherjee^s evidence has already been, referred to above. 


VALUE OF THE EVIDENCE OF RECOGNITION BY INTIMATE 

ACQUAINTANCES 

This IS the lower court’s complete hst of independent gentlemen whose 
acquaintance with Ramendra Narayan was so intimate that, in the opinion 
of the learned tnal judge, they could not make a mistake 

Their evidence shows that the recognition of the plaintiff was uncertain, 
hesitating and doubtful Some of them saw him on the Buckland Bund, 
after a report had already been spread to the effect that he was Ramendra 
Narayan Roy Though they went and inspected him carefully, 4, 8, 10 or 
a dozen times, they were unable to decide whether he was indeed Ramendra 
'Those who saw him for the first time after the declaration of the fourth of 
May, did not recognise him instantaneously Apparently, not a single one 
of his old friends and boon companions recognised him at sight and went 
up to him, slapped him on the back and exclaimed, “Hallo, Ramendra, 
VI here have you been all this time, etc or the Bengali equivalent for this 
Even though they had learned (as they must have done) that he had been 
recognised by Jyotirmoyee Devi and others, and bore the same marks as the 
late Ramendra, they could not recognise him at once They had to look at 
him again and again and again, and persuade themselves that he was indeed 
Ramendra This sort of recognition carnes little weight The Tichborne case 
m England showed that honest witnesses can be hopelessly wrong in 
identifying an old friend after the lapse of many years In the present 
case, the evidence of recognition is much more halting than, in the Tichborne 
case 


OLD OFFICERS OF BHOWAL ESTATE 

The learned trial judge has given a list of personal servants and old 
officers of the estate who have deposed in favour of the plaintiff Some of 
these are obviously unreliable inasmuch as they deposed to fictions, such 
as the talk of kushaputtalika, and asserted that Jogendra Nath Banerjee 
was President at the monster meeting in Jaidebpur— see Protap Chandra De 
and Nanda Kissore Ten^an 

The value of the recognition by old officers can be judged from a few 
samples 

Biptn Bthan CJmkravaity described his first meeting with p lain tiff thus 

'‘At Bucttu Babu’s house when I first saw the plaintiff, he had a beard 
about 8 inches long, body covered with ashes I saw him, looked closely 
at him for about an hour and a ludf and then recognised him 

^ heard in the tram going to Jaidebpur that Mejo Kumar had come 
When I was looking at the Kumar at Budhu’s house, Prosanna Banerjee was 
with me Nobody of Budhu’s family spoke I examined with my eyes the 
whole body, head to foot, and then recognised I asked him nothing ’’ 

Surendra Mohan Adhtkari gave the following evidence 

‘‘After the sradJi I saw the plaintiff first in Baisak, 1328 I saw him at 
the house of Jyotirmoyee Devi at Jaidebpur He was then m lengh (lour 
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cloth), his hflir matted, there was a beard, body bare, except for 'a big 
gamchha covering his chest 1 closely looked at him 'and his features for 
about half an hour, and then I recognised him ” 

I , 

The learned trial judge also set out a hst of witnesses “whose credit 
IS unquestionable but whose recollection of the second Kumar may 'be 
questioned” It seems to me that their evidence can carry no weight 

I ' I ' 

» t 

defbnce evidence as to recognition 

With regard to the defence- evidence, the statements of present employees 
of the estate must be discarded m view of the conduct of Jogendra Nath 
Banerjee and others in the matter of procuring evidence 

Of the others, the scrupulously' honest ones, like J T Rankin, said that 
they could see no resemblance, but they were not prepared to say that any 
one who pretended to see a resemblance was making a false pretence 
Witnesses like K C De and J N Gupta saw very little of Ramendra Narayan 
Roy, and their failure to recognise plaintiff has very little significance 
H C F Meyer probably knew Ramendra well, but seems to have had very 
little opportunity of seeing the plaintiff, and to have jumped to the conclusion 
that he was an impostor without examining him cai'/^lly The main interest 
m his evidence lies in the treatment of it by the learned trial judge When 
considermg the evidence that even while on Bnckland Bund, plaintiff was 
suspected of being Ramendra Narayan, the learned tnal judge accepted as 
true Meyer’s statement that he had gone to see him there, but in discussing 
Meyer’s credibility, the learned judge holds that this statement was false 


SARADA PRASANNA GHOSH 

The most convincing evidence on defendants’ side, m the mutter of 
recognition, is that of Sarada Prasanna Ghosh The father- of this gentleman 
was manager of the Bhowal estate for years, and the witness and Ramendra 
Narayan Roy grew up together The witness’ description of the meeting 
was as follows 

“Hearmg the story that the second Kumar was alive and had returned 
I had a great curiosity, and on hearing that the plaintiff would come to the 
house of Ananda Babu, myself and my elder brother went there ‘ We took 
our seat on a big bench.m the verandah of the ground floor of Ananda Babu’s 
house The sadhn (the plaintiff) had many people with him They came 
there and the plaintiff was sitting very close to us Then he was asked 
whether he could recognise us or not Thereupon he said, ‘I have 'no idea ’ 
1 have a vmd recollection of this much He did not say any such thing 
or show any such deportment from which it might appear that he had 
recogmsed us We returned greatty disappointed 

<2— "STon have said ^at you went to see the Kumar, hearing the 
, story of his (the Kumar’s) coming Does it thereby mean that 
you went to see whether he was the Kumar? What impression 
did you form — ^is he the Kumar or not? 

. A — ^I came back with this impression that he uas Un impostor ” 

And later, the •witness said that he had not noticed any similarity between 
the features of the second Kumar and those of the plaintiff 
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It was contended in the lower court that Kali Prasanna Ghose, father 
of this witness, had been dismissed by Rani Bilasmani Devi in the year 1907, 
had been deprived of his pension and had been sued for accounts, and it 
was, therefore, suggested that the witness had probably given false evidence 
out of enmity This account suit was withdrawn by Rani Bilasmani Devi 
at the request of her eldest son 

In this court Mr Chatterjee for the plaintiff withdrew any suggestion 
that Sarada Prasanna Ghosh had given false evidence on account of this 
enmity ^ 

The learned trial judge was inclmed to discredit the witness, because 
the latter was uncertain as to the date of his interview with the plaintiff, 
and the learned judge held that m the circumstances the interview might 
have taken place before the declaration of the 4th of May In view of the 
fact that the interview was m the house of the pleader Ananda Rov, it is 
obvious that the interview must have taken place after that declaration 


BIBHABATI DEVI 


The learned counsel for the plaintiff pomted to the evidence of Bibhabati 
Devi and Sukuman Devi, and argued that these two witnesses must, m fact, 
have recogmsed the plaintiff 

Bthliabah Devt deposed 

“It IS true that I saw the plaintiff several tunes before I filed my 
written statement I saw him first as he'" and Budliu drove past my house 
m Lansdowne Road slowly, and pulled up a little beyond the gate on the 
road J^hen Budhu pointed with his finger towards me, and I saw the 
plaintiff looking at me— I was on the gan-vermdah (portico) with the children, 
and I judged that he was the man from his long hair 

* Witness used the word 'Kumar’, but she was referring to the plaintiff 


P Basu, S J 

I saw him on the second occasion in Lansdowne Road Plaintiff was then 
^mg with Budhu on a phaeton I was on the roof of the gm-verandah I 
don t remember if the children were with me that day This occasion was 

?imrbS s"aw He would thL pass from time to 

time, but I saw him 3 or 4 tunes in Lansdowne Road) 

occasion he. had long hair I don’t remember if Budhu 
pointed me out on this occasion also 

And again 

Budhu'^n occa^on on which I saw the plaintiff in phaeton with 

f Lansdowne (Road) was withm a week from the first occasion On 
the firet occasion the phaeton stood beyond the gate near the hvdrant— it 
« for atout 5 mmtes On tin second oecas.on aIso”he phae^^ped 
for about the same time and about the same spot 

The plaintiff passed thus several times, but I saw him 3 or 4 times 
m Lansdowne Road I can’t recall if these include the first two occasions ’’ 

“ot have stood gazmg 

at the plamtiff, if she had not recognised him to be her husband ^ This 
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argument makes no allowance for natural curiosity Any woman i would 
naturally be mterested to see the man who was claiming falsely to be her 
husband ' 


SUKUMARI DieVI 

Sukmmi Devt is another lady who allowed her curiosity to induce her 
to gaze long and earnestly at the plambff I am unable to interpret this 
curiosity as recognition On the other hand, this witness admitted a certain 
resemblance betu^een plamtiff and Ramendra Narayan Roy, though she 
thought that the nose and eyes were different 

The learned counsel for plaintiff has argued that all those defence 
witnesses who said that there was no resemblance, must have given dehbera- 
tely false evidence, because witnesses of undoubted honesty saw a str ikin g- 
resemblance This argument is not convincing It is a matter of every day 
experience that one person often sees a strikmg resemblance between two 
others, whereas another can see no resemblance at all 

The defence evidence regarding recognition is certainly not so strong 
as to prove conclusively that plaintiff is not Ramendra Narayan Roy, but 
as the burden of proof is on the plamtiff, this is immaterial, if the plaintiff's 
evidence failed to prove afSrmatively the fact of identity In my opinion, 
the evidence on record regardmg recognition is insufficient to establish 
plaintiff’s identity as Ramendra Narayan Roy 


EVIDENCE OF PHYSICAL IDENTITY INITIAL DIFFICULTY 

We have next to consider the evidence of physical identity, as 
established by comparison of physical features 

In attempting to decide whether or not the plaintiff is physically identical 
with Ramendra Narayan Roy, or rather so nearly identical liiat the changes 
may be ascnbed to the lapse of time since Ramendra Narayan Roy dis- 
appeared, we are faced with the initial difficulty of determining exactly 
what Ramendra’s features were It is true that hundreds of witnesses have 
deposed from memory regardmg his eyes, nose, ears, complexion, colour of 
hair, etc , and it is equally true that many of .these witnesses were firmly 
convinced that they were speakmg from memory of Ramendra Narayan 
Roy as they knew him m 1909 and earher But the fact remains that for 12 
years or more after 1909 they lost sight of him , and their memones must 
have become dim and vague Then they saw the plamtiff An examination 
of the evidence of identification has shown, many of them accepted him 
without actual recognition, either on the evidence of his memory of persons 
and past events, or as a result of their confidence m Jyotirmoyee Devi, or 
even as a result of mass suggestion These -witnesses were many^ of them 
quite honest m their belief that plaintiff is Ramendra "Narayan Roy They 
had been seeing him continuously for 12 or 15 years before they gave e-vidence, 
and naturally the image of plaintiff as he is, had supplanted m their minds 
the image of Ramendra Narayan Roy as he was In other words, they had 
been refreshmg their memory of Ramendra Narayan Roy for many years by' 
looking at the plamtiff Inevitably their description of Ramendra was affected 
by their inspection of plaintiff, and they gave the features of the plaintiff 
as those of Ramendra Narayan Roy The average man does not carry in 



654 


BHOJ^AL CASE 


Ills mmd a clear picture of the features of intimate friends, and still less so, 
of casual acquaintances, and can rarely describe the features with any accuracy 
unless they are so unusual as to compel notice It may be argued that 
though the mental image is apparently mdistmct, and the abihty to describe 
features accurately is wanting, still a man would at once note any differences, 
even if tmable to describe them This is true to some extent, but the longer 
the time which elapses between the disappearance and the reappearance, the 
less noticeable will any difference seem 


EFFECT OF LAPSE OF TIME 

I 

Moreover, even if at first the observer is conscious of some diffpr enpo^ tiigf 
consciousness will disappear with the lapse of time This has been clearly 
demonstrated m the present case There are on record a number of photographs 
of the plamtiff, and a number of photographs of Ramendra Narayan Roy taypn 
before he went to Darjeeling At the first glance one is aware of an apparent 
difference in the shape of the nose The plaintiff’s nose seems to be much 
broader at the bridge, and the nostrils seem to be much wider The evidence of 
Drs Denham White, Thomas and K K Chatterjee shows that there is a bony 
growth 7/16th of an mch in size on the right side of the nasal bone The photo- 
graphs suggest that there was no such growth on the nose of Ramendra 
Narayan Roy before he went to Darjeelmg It is clear also that this 
dmerence in the appearance of the nose was considered to be verv striking 
appeared m Jaidebpur, and explanations were freely 
sliape Thus in the pamphlet— "Fafeir 
Beshe Praner Ran'', it is stated that the nose has become thick by the 
religious practice of fettinbJiofe (retention of breath by closing the nostrils)” 

plaintiff about 

It, he tola them that the change was due to the practice of pranayam 

in s^ai^frn^tW plaintiff’s nose is different 

in shape from that of Ramendra Narayan Roy m 1909, and that the difference 

was very noticeab e when plamtiff first made his claim in 1921 Yet wffSss 
Roy SS TvohrmSef n Manmatha Ghosal, and Monmohan 

U.e.°™ndB “tad ‘i' ’XM”'’’*'’ * 

differences m detail of w£,* they iad m imagined 

attempting to compare tJISnraVlhe X.nS'™T ^*“r 

Narajan Roy, it is useless to consider featmes ^ S 1 Ramendra 

have no description dating from before the orrjrr i # ^ latter, of which we 

which there J disagreeS^^r^V^s or regarding 


COMPARISON OF BODILY FEATURES 

«rm5Md S ^ ””” ^ 

Witnesses on the one side said that the completion ,nd cit“'rfTmi“e?e 
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the same, those on the other side said that they were different Few people 
have any memory for eicact shades, and it is impossible to place any 
reliance on the evidence of difference or of identity in the shade of colouring 

The defendants admitted that Ramendra Narayan Roy, hke his sister 
Jyotirmoyee Devi and other members of the family, had thick scored skm 
on the ankles The plaintiff has skin which presents a similar appearance 

t 

It IS not possible to say that the cause of the rough skin of Ramendra 
Narayan’s ankle was the same as the cause of the rough skm of plaintiff's 
ankle, because no cause for the former was ascertained It is interesting 
to note that Dr K E Chatterjee was inclined to regard the rough skin on 
plaintiff’s ankles as evidence of his self-acquired syphilis— m spile of the fact 
that all the evidence was to the effect that Ramendra Narayan Roy had 
mherited this condition 

Apart from these admissions, we have some photographs of Ramendra 
Narayan Roy, we have the report of the medical officer who examined him 
when he made a proposal for life insurance, and we have an affidavit by 
Kali Prasanna Vidyasagar sworn on the 6th March, 1910, in which there is 
a description of Ramendra These will have to be considered when we 
attempt to compare the features 

It IS convenient to take the different features in the same order as that 
in which they are considered in the lower court’s judgment 

■Age 

Ramendra Narayan Roy was bom in July, 1884, and would now be 55 
years of age The plaintiff is a man of middle age and may easily be 55 years 
old There is no method of determinmg his age exactly, and all that can 
be said is that there is nothing in his appearance to disprove the allegation 
that he is 55 years old 

Height 

The plaintiff was measured in the lower court and found to be 5 feet 
'6 mches in height m his bare feet 

In the confidential report of Dr Arnold Caddy on the proposal for 
insurance, the height of Ramendra Narayan Roy in Apnl, 1905, was given as 
“Without shoes, height 5 feet 5 inches ” Ramendra Narayan was then less 
than 21 years of age It seems probable that he grew in height after April, 
1905, and he might easily have grown exactly one inch more before his growth 
stopped But, again, there is no means of deciding whether he did grow 
■exactly one inch more, he might as easily have grown only an inch more 
On the other hand, he might have grown or 2 inches All that can be' 
said is that there is nothing in the height of the plaintiff to disprove his 
elaim The learned trial judge seemed to be under the impression that 
the exact height of Ramendra Narayan Roy at a date later than April, 1905 
could have been ascertained from the tailors who made his clothes, and 
observed, “Tailors making clothes to order generally note the full height ’’ 
The learned trial judge's experience must have been different from mine, 
•and 1 see no reason for thinking that any accurate information as to ' 
Ramendra Narayan Roy’s height m 1909 exists 

Figure 

A man’s figure changes with his habits, so that no comparison in this 
respect is possible 
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Complexion and colour of hair, moustache and eyebrows 

The learned trial jndge has exammed the evidence on these points with 
great care, but as I have pointed ont above, I do not consider that any oral 
evidence nnsnpported by documentary evidence or evidence of a period before 
1921 has any value All that can be said is that Ramendra Narayan Roy 
had a fair complexion, fair hair, moustache and eyebrows • and that plaintiff 
too is fair in these respects As it is impossible to place the R.amendra of 
1909 alongside the plaintiff of to-day, it is not possible to make any proper 
comparison of the fairness 


Colour of the eyes 

On this pomt there has been a mass of oral evidence, but for the reasons 
given above I attach very httle value to it 

Everybody is agreed that Ramendra Narayan Roy’s eyes were 'kata', 
and it is now conceded that m Bengal all eyes, of whatever shade, which are 
hghter than the ordinary Bengalee eyes, are called 'kata'. The term includes 
light brown, yellow, green, grey and blue eyes, and any mixture of these 
colours We have been assured that in Bengal, ordinarily people do not 
refer to the particular colour of the eye, they refer to the eye as of ordinary 
colour, or as kata If necessary, of course, particular colour may be mentioned, 
but the necessity is not ordinarily felt Consequently, when the witnesses 
were requited to describe Ramendra Narayan Roy’s eyes, many of them merely 
said that they were kata When asked to be more definite, they offered 
vanous descriptions, such as 'bluish', ‘a shade of blue’, etc —if they were 
defence witnesses The plaintiff has light brown eyes No Englishman would 
describe them as any other colour than brown In the medical report of 
Dr Arnold Caddy to which reference has already been made, occurs the 
description "eyes grey” In the affidavit of Kali Prasanna Vidyasagar of 
March, 1910, the description is, "eyes and hair rather brownish’’ 

The learned tnal judge has placed greater reliance on the affidavit of 
^h Prasanna Vidyasagar than on the medical report, and has explained away 
the entry m the medical report in the following manner — 

Rov^to persuaded Ramendra Narayan 

vM a? the Chandra Sen, was 

preset at the medical examination by Dr Arnold Caddy The procedure 

a Caddy noted The word 'kata’ is ordinarily 

m ae liport ^ g'=y’ 

«»m.aahoa, Dr CaddJ “at d^ id S'™ ““.t 

of the form Then he hetron fn + * it medical portions 

fcm tagSmfSrata St? 

sklad la gaaaC mllSrah and 

Ha aaaaarad m S?I IraJiM ^ f 

iscugaii, ana i translated his answer into English for the 
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doctor After all this the second Kumar was made to sign under his own 
answers 

I do not remember to have taken any other man with the second Kumar’s 
complexion, and eyes and hair, to the insurance doctor 

After the second Kumar signed tlie statement aforesaid, the doctor asked 
me to look for any identification mark 1 told the doctor that white com- 
plexion, grey eyes, and brown hair were enough identifying mark, as these 
do not occur in a Bengalee The doctor then bowed the Kumar out, and said 
to me ‘I have never seen a white man among the Bengaless’ (Last objected 
to)” 

Girish Chandra Sen did not say that it was he who described the eyes 
as ‘grey’ nor is there anything in his evidence to suggest that it was he 
and not Dr Arnold Caddy who made the observations In the absence of 
definite evidence, it is difficult to believe that a doctor would make an entry 
regarding the colour of the examinee’s eyes without looking at them, if the 
examinee was in the very presence of the doctor Moreover, die fact that 
Ginsh Chandra Sen thought that ‘grey’ eyes was an identifying mark m a 
Bengalee, suggests that he did not refer to kata eyes in general, which are 
not so very uncommon 

If the two reports were held to be necessarily in conflict each with the 
other, I should prefer to accept the report of Dr Arnold Caddy The 
opinion of an Englishman, who is accustomed to thinkmg of the different 
shades of colour of the eye, noted down at the time he observed the colour, 
is more reliable than the opinion of a Bengalee gentleman who was not 
accustomed to noting the different shades of colour, and who did not make 
a note of his observation until a year or so after he had last seen the eyes 
he was describing But as a matter of fact the two reports do not necessarily 
conflict 

We have the admitted fact that some of the children of Raja Rajendra 
Narajan Roy had blue eyes Therefore, there was at least a probability that 
Ramendra Narayan Roy had eyes of a colour contammg a bluish tinge The 
eyes of his younger brother were definitely blue, as also were the eyes of 
Jyotirmoyee Devi’s son, according to the evidence of Jyotirmoyee Devi herself. 

Jyotirmoyee Devi appeared before us at the request of the learned counsel 
for the plaintiff that we should compare her eyes and her ankles with those 
of plaintiff Her eves had a brown light in them, with a bluish or greemsh 
tinge— the sort of eyes which are frequently described as hazel In some 
lights the brown colour of her eyes is more noticeable, in other lights the 
green or blue shade predominates I can well imagine any'body descnbing 
her eyes as “rather brow’msh” or as “hazel” or as "grey” It seems to me 
almost certain that the eyes of Ramendra Narayan Roy were rather like those 
of his sister Jj^otimioyee Devi, and had a definite blue or green or grey shade 
in them On the other hand, the plaintiff’s eyes are brown, and I cannot 
imagine any Englishman describing them as grey 

I am satisfied, therefore, that tlie colour of Ramendra Narayan Roy’s eyes 
was not the same as the colour of the plaintiff’s eyes 

Features from photographs 

A large number of photographs both of Ramendra Narayan Roy and of 
the plaintiff have been proved in this case, and four artists have been 
examined as expert witnesses, two to prove identity from photographs and 
two to prove difference 

42 
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I have not been able, by mere examination of the photographs, to find 
such similarity as to convince myself that they are all photographs of the 
same person 

The learned trial judge has taken the opimon of the artists as of more 
importance than tlie opinion of ordinary intelligent persons, apparently on 
the assumption that the artistic eye sees deeper than the eye of ordinary 
human beings How the ordinary layman is to choose between Ihe confiicting 
opmions of the different artists is not easily understood But I may say at 
once that I cannot regard these artists as experts in identification from 
photographs In the present case, the artist witnesses have not in fact relied 
on the supposed superior virtues of their artistic eyes, they have attempted 
the scientific method of detailed examination of the photographs and have 
pointed out details in which the photographs are said to agree and tthers 
in which they are said to differ 

The first of the artist witnesses to be examined, and the one on whom 
the learned tnal judge placed the most reliance, was Jamint Prakash Ganguli . 
This gentleman admitted that he could not at first recognise the two photo- 
graphs submitted »to him, as photographs of the same person, that he had to 
study them with magnifying glass for about 45 minutes before being able 
to find the similarity He then stated that he was satisfied of the identity 
from certain peculiar marks which he found in both photographs Whenever 
a difference between the photographs was pointed out to the witness, he 
explained it as due to the difference of hght and shade Thus when 
questioned 

"Q— I pat it to you that the bridge of the nose in photo XLVIH is 
much broader than of the nose in photo XI/IX?”, 

he answered, “Looks broader owing to the difference of the hght and shade ” 
This single answer shows how valueless these artistic opinions are, unless 
the> can be verified by the layman The shape of the nose is now admitted 
to be different, and the apparent difference is not due to difierences of 
hght and shade 

The learned trial judge has subjected the evidence of the four artists to 
a caieful examination and has decided in favour of identity owing to the 
supposed identity of four separate marks 

Before mvestigatmg the question of identity, it should be borne in mind 
that all the photographs of Ramendra Narayan Roy are copies of 
an original They have been touched up m the process There is no evidence 
that they are exact copies It is true that thev have been put to defence 
witnesses and admitted to he photographs of Ramendra, but this admission 
does not mean that they are correct down to microscopic details It merely 
means that the photographs are sufficiently accurate to recall Ramendra 
Narayan Roy to the mind of the witness 

The artists have found an apparent tmst to the right in the lower hp 
both of Ramendra and of the plaintifi I have examined the photographs 
carefully and cannot find that there is any such twist An apparently greater 
fulness of the right lower lip, when the left side of the face is m the hght 
and the right side in darkness, is probably due to the shadow under the right 
side of the hp Even if the hp photographs showed such an apparent twist, 
it uould not be possible to say to what extent this was due to a momentary 
jutting out of the hp or to the art of the toucher up 
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It must further be remembered that no evidence was given regarding 
the actual talrmg of plaintiff’s photographs Plaintiff was obviously posed to 
tnaVp him look as much like Ramendra as possible, and may easily have been 
persuaded to let his lip ]ut out We had ocular demonstration, when 
eiraminmg the plaintiff’s fingers, of his attempts to strain evidence in his 
own favour 

A second feature said to be in plaintiff’s favour, is the size of the fingers 
of the left hand In the photograph of Kah Narayan Roy, grandfather of 
Ramendra Narayan Roy, the index finger and the middle finger of the left 
hand seem to be of the same size But inasmuch as the middle finger is 
obviously more bent than the mdex finger, this apparent equality may hide 
a great mequahty There is' no photograph of Ramendra Narayan Roy from 
which it IS possible to say with any certainty that the mdex finger and 
middle finger of the left hand are more nearly equal in length than is usual 
When plaintiff appeared before us, no pretence was made that th^ index 
finger and middle finger of his left hand were equal m length, all that was 
urged was that the difference between the lengths of these two fingers was 
less than the difference between the lengths of the corresponding fingers of 
the right hand This seems to be true, though the persistent efforts of the 
plamtiff to curve his middle finger and stretch out his mdex finger made 
the difference seem greater than it really was 

In my opinion, we have no reliable data to show that this peculianty 
of the plamtiff existed m Ramendra Narayan R03' also 

Two points of light 

The learned counsel for plaintiff frankly abandoned these pomts and 
admitted that he could not show them to us I have examined the photo- 
graphs with the aid of a magnrfymg glass and cannot find any pomts m the 
eyes which can be satisfactorily identified as marks common to plamtiff and 
Ramendra Narayan Roy 

The ear 

In my opinion the artists have given rein to their imagmation more 
freely m finding pomts of difference or of agreement in the ears, than m 
other details, exceiit jiossibly the twisted bps 

Plaintiff admittedly has ears of a most unusual shape The lobes are veiy 
large and m appearance not continuous with the rest of the ear, they have 
the appearance of bemg super-imposed on the rest of the ear 

There IS no oral evidence, of any value, to show that Ramendra Narayan 
Roy had ears of a peculiar shape The lobes found in plaintiff are not to 
be found m Jyotirmoyee Devi or m the photograph of her father Rajendra 
Narayan Roy There is no photograph of Ramendra Narayan Roy m profile 
which gives a clear view of his ear Arguments have been addressed to 
Us to the effect that the shape of the upper part of the ear of plamtiff is the 
same as, that of Ramendra m the photographs In some photographs a like- 
ness can be traced in others it is completely absent 

I do not consider that any of the photographs give us a clear untouched 
picture of Ramendra’s ears, and, therefore, it is impossible to say whether 
they were like plaintiff’s ears or not 

^ opinion, the general impression from the photographs is of 
difference, but I am not prepared to say that the difference is necessarily 



660 


BHOWAL CASE 


greater than might be expected owing to the lapse of time There is nothing 
in the photographs to establish identity, and though I cannot see any likeness 
between the photographs of plaintiff and those of Eamendra Narayan Roy, 
I am not prepared to hold that the photographs disprove plaintiff’s claim 

One feature ihat is noticeable in the photographs is tlie nose The 
difference between the nose of plaintiff and the nose of Ramendra Narayan 
Roy IS obvious, pace the evidence of Jamini Prokash Ganguli This differaice 
has already been discussed, and it has been shown that there is an admitted 
difference Plaintiff has a bony growth 7/ 16th in size whicli apparently 
Ramendra Narayan Roy did not have 

It has been argued before us tliat this difference does not prove that tlie 
persons are different We are asked to believe that the difference in shape 
IS due to changes which have occurred since 1909 It is impossible to say 
defimtely that the obvious difference in shape is not due to changes occumng 
smce 1909 but if the bony growth has appeared since then, we are entitled 
to expect that plaintiff would inform us of the fact So far from doing so, 
plaintiff insisted that the shape of Ins nose was what it always had been, 
he demed any change, and was supported in his denial by Jjotirmo 3 'ee Devi 
The only witness for plamtiff who asserted that he heard any explanation 
of the change in shape other than due to the practice of kumbhak is Dr Sen, 
and this witness learned from plaintiff that the bony growffli was of very 
recent origin, a statement which is disproved bj the earlier photographs of 
plaintiff and by the earlier explanations given 

We are left in this position, that tliere is an obvious change in the shape 
of the nose, and no consistent explanation of the change has been given 

V 

Irregular scar over the left outer ankle 

The plaintiff has an irregular scar over the left outer ankle This was 
seen by the learned trial judge in courts m December, 1933 It was found— 
with great difficulty and with the aid of a magnifjung glass — in January', 1936 
by Drs Denham White, K K Chatterjee and Thomas The plaintiff showed 
the site of the scar to us, and w'e examined the site wntli the aid of a 
magmfymg glass I am not certain that I was able to locate the scar If 
any rehance can be placed on the evidence of Jyotirmojee Devi, in 1921 the 
mark was so clear and definite that she could see it from a short distance 
away, t e , without bemg permitted to examine the ankle closely 

In the confidential report of Dr Arnold Caddy on the proposal for insurance, 
agamst the item, ‘Describe any marks or other physical peculiarities bj' which 
applicant could, if necessary, be identified,” occurs the note 'irremilar scar 
over left ankle’ 

• 

It IS obvious that in April, 1905, Ramendra Narayan Roy had a noticeable 
and fairly prominent irregular scar over the left ankle , it w'ould not have 
been discovered and noted as an identifying mark, if it had not been 
promment 

There is no evidence worth the name to show that the mark' on tlie 
plamtiff IS an exactly the same place as the mark on Ramendra, and no sucli 
evidence is to be expected A number of witnesses deposed about a carnage 
accident, m which Ramendra Narayan Roy received an injury on his ankle 
The evidence was very conflicting indeed, but this too was to be expected 
So many years elapsed between the alleged acadent and the date of deposition, 
that no contradiction in evidence could be regarded as unreasonable There 
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is nothing in the scar on the plaintiff to show what was the cause of the 
accident, so that even if the witnesses gave honest evidence about the carnage 
accident, it does not carry us any further The coincidence remains that 
Ramendra Karajan Roy had an irregular scar over the outer side of the 
left ankle, and the plamtiff has such a scar in a very similar position The 
fact that the scar has almost disappeared might suggest that the injury to 
plamtiff was shght and had been caused after his amval in Dacca, but it is 
to be noted that the defence has never doubted that the plamtiff bore this 
mark when he made his declaration m May, 1921 The learned tnal judge 
was of opinion that the circumstances m which Dr Arnold Caddy’s report 
■was produced m court tended to confirm tiie plamtiff ’s story 

The facts are as follows 

After Satyendranath Banerjee persuaded his sister Bibhabati Devi to 
leave Jaidebpur and to entrust the management of her affairs to him, it was 
he who corresponded with the Insurance Company, obtamed the necessary 
certificates, and ultimately received payment of the sum msured It appears 
that he kept copies of the aflSdavits and certificates supphed to the Insurance 
Company m furtherance of his claim 

I^Tien the plaintiff made his appearance m 1921, Satyendranath Banerjee 
hurried off to the Secretariat to consult the Board of Revenue, and apparently 
produced his copies of the affidavits and certificates before the Board The 
Secretary to the Board of Revenue thereupon requested the Insurance Com- 
pany to let him have the onginal papers 

He received the following reply 


“SCOTTISH UKIOK AKD NATIONAL INSURANCE C0:MPANY 
Cify of Glasgow Life Branch 

8, Old Court House Street, Calcutta, 
Post Box No 246, 

14th July, 1921 


M H B Lethbridge, Esq , I C S , 

Offg Secretary to the Board of Revenue, Bengal 
Pol No 74789— the late Kumar Ramendra Narayan Roy 


Dear Sir, 

Referrmg to j-our letter, dated 10th Maj', 1921, regarding the above, 
I have to infnrm you that to-day I have received an instruction from 
our Head Office m Glasgow to at once forward to jou for safe 
custody (1) our file of papers containing evidence of death and 
attached correspondence, and (2) the original medical report on the 
above life 

Accordingly I enclose these papers herewith as per the attached 
Inventory on the understanding that should our Company or our 
Solicitors desire them, they would at once be deliiered up 
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The Inventory is sent in dnphcate in order that you may return 
one copy with your acknowledgment thereon 

> Enclo 
File of papers 
Medical Report 
.Inventory 

The papers were apparently returned to the Insurance Company at 
once (vide letter of M H B I^ethbridge, dated the 15th July, 1921 ) 

“No 8766 W 

8, Old Court House Street, 
Calcutta 

To 

The Assistant Actuary, Scottish Union and 
National Insurance Company 

Sir, 

With reference to your letter, dated 14th July, 1921, regarding 
Pol No 74789 (Kumar Ramendra Narayan Roy), I am directed to 
return the file of papers contammg evidence of death and original 
medical report received therewith, and to say that the Court of 
Wards does not consider it proper to take charge of these papers or 
that they should be handed over to either party to the dispute If 
required in evidence, it would be more proper if they were produced 
from your custody 


Yours faithfully, 
Illegible, 
Assist Actuary^" 


I have, etc , 
M h 
15-7 

15-7-21 

Paper made over to Mr Brown by me 
M 1/ 

15-7“ 


10 "I wore .llowod 

to call defendants moved the conrt 

did not Si Z affidavits from the Insurance Company they 

and filed in court hZe 2e eS" of Janm^^S 

and wh^^ttlmved!“^ 

contlSs^rthe^ meS?rf defendants knew of the 

nuS ^ ^ ^ to suppress it, and secondly that 

plaintiff was unaware of the contents but wVs eage^ Ta^ilable 
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evidence should be placed before the court As I have pointed out, there 
IS nothing on record to indicate that the defendants had any knowledge of 
the contents of the medical report, or any idea that it would be of assistance 
in the case There is also nothing on record to show that the plaintiff was 
ignorant of the contents of the report before they called for it There is 
literally no evidence one way or the other In my opinion, we are not 
justified m drawing any inferences from uncertain and nfounded specula- 
tions as to the motives of the parties I cannot see that the circumstances 
in which the report was produced lend any assistance to either partj 

Nobody has ever denied that Ramendra Narayan Roy had a scar, the 
evidence of the defence witnesses is no more rehable and no more unreliable 
than that of the plaintiff’s witnesses as to the origin of the scar The only 
reliable evidence about it is the medical report The fact that the plaintiff 
has a similar scar m a similar place is a circumstance in his favour, but is 
by no means conclusive 

Syphths 

One of the few facts known with certamty about Ramendra Narayan Roy 
IS the fact that he was suffering from tertiary syphihs at the time of his 
apparent death in 1909 He appears to have contracted the disease some- 
time after April, 1905, because m the medical report drawn up by Dr Arnold 
Caddy on 2nd April, 1905, it is stated that there is no evidence of syphilis 
(past or present) 

The parties are agreed that at the time of the supposed death of 
Ramendra Narayan Roy, he had gummatous ulcers on arms and legs, and 
that his elbows were bandaged on this account The parties are not agreed 
regarding the secondary sore The plamtiff and his supporters asserted 
that Ramendra Narayan Roy had a syphilitic bubo m the left groin which 
was operated on by RIahi Doctor The defence case w'as that if any bubo 
appeared, it dissipated, and no operation for bubo was performed The 
defence suggested that Elahi Doctor was a mere quack who would never 
have been entrusted with the performance of a senous operation on a Kumar 
of Bhowal, but the plaintiff produced a certificate to show that Elahi Doctor 
had qualified as surgeon 

The plamtiff and his advisers recognised the importance of the fact that 
Ramendra Narayan Roy had syphilis, and they had plaintiff esamined by 
four different doctors at least before they closed their case The plaintiff 
himself deposed that he had had syphilis, and the four doctors gave evidence 
regarding their examination of the plaintiff’s body in order to show that he 
had had syphilis 

When the defendants opened their case they petitioned the court to 
direct the plamtiff to submit to medical examination by the defendants’ 
doctors Every conceivable objection was raised by the plamtiff to this being 
done, and ultimately the plamtiff only consented on condition that the 
examination should be held m the presence of the plaintiff’s doctors, and 
tliat the plamtiff should be allowed to examine his doctor to rebut anv 
evidence that might be given by the defendants’ doctors This was allowed 
by the learned trial judge and the plaintiff was examined jointly by three 
more doctors all of whom have deposed We thus have ^e evidence of 
seven medical men on the subject of sj'phihs It is mteresting to note what 
was the evidence of syphilis when plamtiff closed his case, what was the 
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evidence subsequently given, and the manner in which that subsequent 
evidence was obtained 


PI/AmTlFF’S ACCOUNT 


The plaintiff himself deposed as follows "I had syphilis I had this 
4 or 5 years before I went to Darjeeling I got it from a woman The 
attack appeared first in the penis A doctor treated Trailakhya Doctor 
( ) ^treated me The members of my family knew about it Medicines 
were applied Bocha, Naisha, servants applied it There is a hi on my 
perns about the middle of the foreskin 

The syphilitic sore in the penis took a month or tu'o to heal Then as 

the result of that I had (bubo) on the left side This occurred about 
a montli after the sores healed A doctor treated me for the hagx He did 
an operation Elahi Doctor was the doctor who did the operation at Jaidebpur 
then He saw my bubo and operated upon it There is a mark of that 
still This healed hater appeared syphilitic sores in both the legs and 
both arms (Shows a small blackish spot on the left forearm, and bares left 
forearm where he says there are marks, his fingers feel, and looks for them, 
as though searching for them, and then shows a mark— a small cavity m the 
skin about 12Js inches from the wrist Shows some marks in the dorsal side 
of both legs scattered, small, darkish, not quite visible without scrutiny)” 
And in cross-examination the plaintiff said 


"<3— Did you hear the word “Chancer” (Chancre?) 
A —No, say in Bengah 

Q -“Gumma” ? 

A —It IS “syphilis” 


Q —The word “syphilis” you use— is it Bengali or English ? 
A —I don’t know 


Q —The word “Gumma” is English or Bengali ? 

A —I can’t say Children and women even know this word 


2— What does "Gumma” look like to start with? 
A — ^It is a sore with pus 

Q —As big as a custard apple or as a (pea) ? 

A —As big as a (pea) It has pus in it 

Q— Colour of the “Gumma”? 

A —I can’t say 


2— It swells? 

A —Yes, like this (shows as big as a big marble) I showed marks of 
It in my arms Not symmetrical on both arms [better say, exactly 
in the same position on two (arms) ?] 
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Not at the same position on the two arms 

There were no eruptions on my body except on two arms and two 
legs The marks on my leg were those of gumma 

In the bagt (bubo) I had there was no pus I can’t say whether it was 
hard I had the attack of syphilis 4 or 5 years before I went to Darjeeling 
I can’t say how long after the first sore on the penis I had the gumma 
I can’t give it by guess I can’t give any idea of the interval whatever 

I said, Blahi Doctor operated on my bagi I can’t say if he was a passed 
doctoi or an Aiwn (quack in the context) 

Q —You mean (quack) ? 

A — don’t understand the word 

I might have paid him fees, but he was my tenant — the tenant of my 
estate At the time of this operation my mother was living It was 4 or S 
years after my father’s death I might have paid him a fee' in private 
I paid it private as I had an (sic) pocket money of Rs 500/- per month 
Each brother got that The estate paid the costs of medicines for tenants 
and oflScers I can’t say if our requirements also came out of the estate 

Elahi Doctor is dead 

Q — ^Did he operate with a split bamboo or with a knife ? 

A —A knife 

Q — ^What sort of knife ? 

A —I can’t describe it 

Q — ^You have seen the knife with which Sahebs cut up meat? 

A —I have 

Q — What sort of knife was used in operation— how long? 

A — Can’t say 

Elahi Doctor used to operate on bagts and abscesses When I got 
syphilis, Elahi Doctor, Nishi Doctor, Ketu Chakravarty and one other were 
m our service 

Q — Ketu Chakravarty was a doctor ? 

A —Yes 

The doctors I named and one Mahim Doctor, father of Ashu Doctor, 
were our -fanjily doctors I can’t say whether Eluhi or Ketu was so The 
Civil Surgeon was our family doctor too and got a pay 

I treated the disease syphilis lightly, as nothing serious Everybody m 
our family knew I had it I knew it was a bad and senous disease I don’t 
know whether Ketu was a passed doctor, or whether he was a Boxwalla 
homoeopath I do not know whether Elahi had lead in any school 

I have been cured of sj'philis now By God Not by the sannyasis 
They saw the marks on my body The disease gradually passed off 'The 
sores on my hand and feet gradually healed I can’t say in the course of 
hou long a time Whether in 1 j'ear or two Or whether before or after 
I reached 
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g— I tell you that the marks you show as syphilitic marks are not 
marks of S3Tjhihs at all? 

A— They certainly are” 


Mi^DICAIv WITNESSES DR NARENDRA NATH MUKHERJEE 

The first of the medical men to depose m the case was Doctor Naiendm 
Nath Mukherjee In examination-m-chief, he deposed 

"g—Did you meet Kumar Ramendia Naiayan Roy after 1917 and 
before to-day? 

A —Yes, twice 

g— Is syp liili tic bubo generally indurated or suppurated’ 

4— Generally it is indurated 

g (Shown certain scars on the legs) Do these look like scars of 

tertiary syphilis? 

A —It is very difficult to say that, but tertiary syphilis with formation 
of tutaneous (cutaneous?) gumma breaking might leave ecars 
resembling those that I ]ust find on the legs of plaintiff Some 
of these scars appear to me to be white in colour, a bit depressed 
with a marginal pigmentation Tertiary syphilitic scars are 
generally white in colour and depressed, and some of the scars 
that are here are like that 

g —What would be the colour of marks left by secondary eiuptions 
of syphihs? 

A —Copper colour generally 

g— Do they disappear? 

A —Yes, with proper treatment or with age skin eruptions generally 
disappear 

(Shown tongue which is examined by the witness) On the 
under surface of the tongue I find a fibrous band And there 
IS a cystic-fill on the floor of the month looking like the forma- 
tion of a cyst The fibrous band appears to me to be adheient 
to the floor of the month” 

And in cross-examination 

”g— Were you shown any marks on his body before to-day? 

A —Yes 

g —When ? 

' A — On both these two occasions ” 

"8 — Regarding these scars on the legs, can you mention what their 
age is? 

A —They must be old 

g —How old ? 

A —That is very difficult to say 
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g— You can’t even say by approximation? ^ 

A —In this particular case I cannot 

Q —Were yon told in June or July, 1933, or day before yesterday as 
to what the importance of these scars were? 

A —No ” 

"The cause of the tongue tie may be as a result of the correct inflamma- 
tion caused by any spectic inflammation — atroma — a gumma might produce 
that, being partly absorbed, leaving a fibrous band behind” 

"g— Then I take it that day before yesterday you held no farther 
identification test? 

A — ^Yes, I looked at the marks of ulcers (scars) 

g— The secondary marks of syphilis are symmetncal? 

A — Yes 

g — Suppose one appears on the right cheek, another will appear in 
the left cheek? 

A — Yes, generally ” 


DR MacGIDCHRIST 

The next of these doctors was Dr MacGilchnsi In examination-in-chief, 
he deposed 

"Pigmented scars result from syphilitic ulceration I have met the 
plaintilf at Dacca, this morning I saw such scars on plaintiff’s body 
When a syphilitic patient gets cutaneous rashes m the secondary 
age (stc), they usually show a coppery tint which helps diagnosis, 
but the coppery tmt is temporary ” 

And in cross-examination 

"g — ^Tlie tumour on the tongue How long did you examine it ? 

A — 1 or 2 minutes 

The examination consisted in looking into the mouth under the 
tongue I exammed the skin for pigmented marks and extent 
of movements of the tongue I did not find it 

g —How long would it take for a growth from its inception to attain 
that size? 

A —It is impossible to answer this question — ^to give a definite penod 
If it was, for instance, a gumma, it might take 2 or 3 weeks If 
it was cystic, which probably it is, it would take 5 or 10 years 
I am not mentioning these as limits 

g — ^If it was a gumma, it would become a sore? 

A — ^Not necessanly 

Most likely this one is a cystic growth, not a gumma I men- 
tioned gumma as an instance of rapid growth ” 

“I noticed no gumma marks on the plaintiff I never said so. 
I noticed some marks — ^they had nothing to do wnth gumma 

To Court — ^I am referrmg to the pigmented scars ” 
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DR BRA.DDEY 

Dr Bradley was the next doctor to depose on this point He said 

"Q—Do you agree that syphihtic cutaneous rashes leave a copper- 
coloured stain for a time and tend to disappear? 

A —Yes 

I saw several scars in plaintiff’s body and some of them might 
well have been caused by syphilis They were bleached-out depres- 
sions He would get the sores in the tertiary or third stage 
Gumma is a tumour-like growth or formation which occurs in 
this third stage I saw those bleached-out depressions, which 
might have been caused by syphilis, on the front legs and some 
on the forearms, and I saw a scar in the groin, but I don’t know 
its cause ” 

"g— What IS the syphilitic manifestation that leads to a bleached 
punched-out depression in the skin? 

A —The gumma occurs in the third stage, the gumma, or the ulceration 
which IS the same thing The gumma appears, breaks down into 
ulceration 


0. —How long after the attack of chancre do secondary symptoms 
appear ? 

A —From 2 or 3 weeks to 2 or 3 years, generally speaking There 
IS no rule about anything m sj'philis 

The secondary symptoms or eruptions may appear anywhere— 
stomach or back or anywhere 


g— Do they generally appear first on the stomach? 

A -I do not know I don’t know why they should first appear there 

g —What IS the mterval between the second and the third stage ? 

A —May be a few months or few years I have seen the third stage 
25 years after the original infection 

^~app^d>'^^^°^^^^ syphilis is never cured if the third stage had 

A —Yes, and even with treatment it does not 

I merely looked at the cyst under the plaintiff’s tongue May 
be a matter of two seconds ” 


’ DR SAIDENDRA KUMAR SEN 

Dr Sen came at the very end his deposition runs 

"I noticed two depressed white scars on the outer aspects of the lees 

SCMS on two forearms They are smaUer and depressed white and on the 
anterior surface, le, the front Such depressed sms miglfbe due to Z 

“^‘^ers In this particular case, considering other 
facts I observed, viz, tibial nodes m both the legs and other acemtion 
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including one scar of bubo operation, I am inclined to think that these 
ulcers are healed syphilitic subcutaneous gummata 

To Court — saw the mark of bubo operation on the left side I did not 
see the bubo of course— it is in the bubo region — on the outer part of that 
i-egion I showed the scars on the legs and the arms to the court 

I noticed a prominent node over the right nasal bone of the plaintiff, 
and a slight eleVation of the left nasal bone — ^no node but elevation By 
nasal bone I mean the nasal bone proper, not the_cartilage The node after 
thoroughly taking plaintiff’s history and observation is probably sjphilitic 
sub-periosteal node Periosteal is a thin membrane covering the bones of 
the body 

The bndge of plaintiff’s nose is firm — only there is a slight deformity 
because of the node The ss^ihilitic pathological conditions or deformities 
are mostly acquired— I mean this particular deformity ” 

‘T saw the plaintiff for the first time this morning Dunng my examina- 
tion of him he gave me a history of old syphilis Plaintiff himself gave this 
history 

A node mostly comes in the tertiary stage of syphilis, but it may come 
also in the late secondary stage 

Q — ^From the chancre to the secondary stage which is the interval? 

A — ^The secondary stage from 6 to 12 weeks after the appearance of 
chancre The secondary stage may last for a vanable period, 
approximately 2 to 3 years The period will be modified by 
treatment— antisyphilitic treatment 

The tertiary may come after the secondarv stage— may be after 
2 years or may be after any length of time— 20 or 21 years — 
with gaps of quiescent stages 

Q — ^After a node appears, it does not remain static unless there is 
treatment ? 

A — Sometimes it remains like that — it becomes sclerosed or fibrosed 
and may stay on like that or it may have other fates, if the 
germ then circulating in the blood i» nrulent 

I asked the plaintiff how long he had the node, but he said he 

could not tell me the period, and said he noticed it ^ 

(a short time ago) I thought he meant a month or so, but he 

did not say that, but said^fwf^^ (short time) 

Q — ^What IS the gland which takes up the poison f 

A — The poison from the primary sore on any part of the external 
genitals ^ will be earned to a set of glands known as inguinal 
glands which give rise to the disease commonly called bubo 
The operation of a bubo is done by incision on the skin to let 
out the spetic (septic?) matter of the glands 

Q —What IS the position of the incision in relation to the glands ? 

A — ^It will be just over the infected glands — because the superficial 
set of glands may be affected in some cases or any isolated glands 
may be affected There are any number of glands there Tliere 
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IS a chain of glands there, called inguinal glands In purely 
syphihtic sores the gland affection is less m the particular primary 
stage— m the secondary stage other glands of (stc) parts of 
the body may be affected 

Plaintiff did not give me more detail about the chancre— he could not 
give— except that he said syphilis sore ^ fler (from syphilis it resulted 
m sore) 

He could not tell me the exact penod after which the chancre healed I 
did not enquire, but he said it healed and after that the bubo came I did 

not ask him how long after the heahng of the sore the bubo appeared I 

asked when did he have this bubo He said, ‘25 or 30 years ago’ I did 

not subject the plaintifi to a Wassermann test I did not, because my 

knowledge says that in the late tertiary stage the reaction is negative, even 
if the lua-n IS syphilitic You wiU find it m Rose and Carles’s Manual of 
Surgery and Dr David Dee’s Venereal Disease— its diagnosis and treatment 
I asked the plaintiff when he had the gnmmata He said, 25 or 26 years ago 

I asked him when they had healed He said ^10 PfC? 

(it was healed up after a few months’ treatment, tWe are 

marks) ” 


EFFECT OF MEDICAL EVIDENCE AT CLOSE OF PLAINTIFF’S CASE 


This was the whole of the expert evidence on record when plamtifi 
closed his case It shows that plamtifi was examined again and agam by 
doctors m order to prove that he was a syphilitic subject Dr Mukherjee, 
Dr MacGilchnst and Dr Bradley all examined plamtiff’s tongue, and Dr 
MacGilchrist certainly had m his mmd the possibihty of there being marks 
of syphihs when he did so None of these doctors noted fissures m the 
tongue due to syphilis 


Dr Mukherjee found only one class of marks which might be due to 
syphihs, wz , certam scars on the legs which might have been left by 
gumma The witness was not prepared to make a definite statement 

Dr MacGilchnst found only pigmented scars on plamtiff’s body which 
had nothmg to do with gumma he saw no gumma marks 

Dr Bradley saw some bleached-out depressions on front legs and fore- 
arms of plamtiff, and thought that they might have been due to gumma 
He also saw the so-called ‘bubo’ scar, but oSered no opmion as to its cause 

The evidence of these three doctors is very inconclusive Apart from 
the cyst J^der the tongue which might have had a syphihtic origm but 
pobably had not, Dr Mukherjee and Dr Bradley found scars which could have 
been produced by gumma Dr MacGilchnst found no gumma marks, but 
found other scars which might have had a syphilitic origin At least one 
of these dortors saw the ‘bubo’ mark and was not prepared to say that it 
was caused by an operation for bubo 


Dr was prepared to go much further He identified the ‘bubo 
mark as scar of a bubo operation he found scars on legs and arms 
which might be due to gumma He found also tibial nodes and a node on 
the nasal bone whi^ might have been caused by syphilitic infection His 
cross-exammation shows that plaintiff gave him a different story from that 
given m court 
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Such was the case when the evidence for plaintiff was concluded — 
a bubo scar, scars on arms and legs possibly due to gumma, scars on 
body not due to gumma, and nodes on tibia and nasal bone 

SUBSSQUQENT JOINT EXAMINATION BY DRS DENHAM-WHITE, 
THOMAS AND CHATTERJEE 

Thereafter the plaintiff was examined in his own house by Drs Denham- 
White and Thomas on behalf of the defendants and Dr K K Chatterjee 
•on behalf of the plamtiff Dr Chatterjee claimed to be the semormost 
syphilologist practising in Calcutta and claimed to be a speciahst and an 
authority m that subject He went to Dacca from Calcutta especially for 
this examination He assured the court that until he saw the plamtifi, he 
had no idea that any of the marks he was to examine were supposed to 
be of syphilitic origin Yet he brought with him on the journey certain 
books on sjrphilis as well as general works on surgery 


DR Z E CHATTERJEE’S NOTE 

The 14th of January, 1936, was the date appomted for the exammation 
Dr K K Chatterjee arrived at the plaintiff’s house half an hour before the 
defendants’ doctors, and took the opportunity of making a prehmmary 
examination m their absence He made a note of his observations in pencil, 
which, however, he did not show to the other two doctors That note is in 
these words 


"Insurance 1995 

Sy 1906-7 =28 years 

1 S, 1905 after insurance 

Dunng 1909 
Poisomng May, J909 
Dead 8-5-1909 

1 Pigmentation and depigmentation 

2 Scar— subcutaneous tertiary syphihdes gumma— granulous, Arms, 

legs 

3 Hard nodes on tibia — ^tender 

tender on percussion, 
night pains on shin 

4 Nose — ^pereostitis — prohfeiatton of wsceia 

Breathing, 

Snuffling 

Ars poisomng 
Treatment 

10 and 12 jts old 
High arched palate 
Sputum deviated 

5 Primary sore — ^present 

6 Diffuse psoriasis— rhagades 

7 Testicular sensation ’’ 
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as having a syphihtic ongm, and Drs Bradley and Mnkherjee were not 

prepared to be definite on the subject It seems to me that the most that 

can be said is that plaintiff has a bony swelling on the nose, and five scars 
on arms and legs— all of which might have been caused by sj^philis, but there 
IS nc certainty that they were so caused They may easily have some other 
origin 

Dr K K Chatter] ee may be an expert on syphihs, but it is clear that 

he was not telling the truth when he said that he had no reason to think 

that he was gomg to examine a person with marks of syphihs Dr K K 
Chatter]ee was less f-liati frank with the other doctors and with the court 
He went to find syphihs and interpreted almost everything he found as 
proof of syphihs Whether he gave deliberately false evidence, or whether 
he was a bigoted enthusiast who found syphihs m every unexplained mark 
on the human body, may be arguable, but there is material on record to 
justify the less charitable of these views 

Even if the nodes and 'gumma’ scars are leally of syphihtic ongm— 
which IS doubtful — ^they are very trivial consequences of the disease 
Ramendra Narayan Roy was in a serious condition Plaintiff has stated 
defimtely m his evidence that after the rescue, he did not receive any treat- 
ment for syphilis 

Even Dr K E Chatterjee was constrained to say 

“If the ulcers of 1909, big ulcers on both arms and legs, are not treated 
or dressed or washed, I would give three months to him He would get 
septic and die Even if he is washed wnth water, but not antiseptic, it 
wiE make no difference If w'ashed with antiseptics but no dressmg or 
treatment, his chance of life would mcrease 5 per cent, roughly speaking If 
washed, but not with antiseptic and covered up with cloth and not surgical 
dressmg, the chance would be less ’’ 

in short, the marks on plaintiff’s body do not prove conclusively that he 
ever had syphihs, and even if of syphihtic origin, cannot be reconciled 
with plamtifi’s syphilitic history as given by hunself 

It may be added that if the evidence on the side of the plamtiff to 
the effect that Ramendra Narayan Roy had an operation for bubo, be 
accepted, it is sufficient to put the plaintiff out of court It is of no avail 
to say that a layman might have mistaken this for a bubo a competent 
surgeon, such as Elahi Doctor, could not have made the mistake , nor could 
he have any reason for misleadmg his patient 

The evidence regardmg syphihs is almost conclusive, in my opmion, to 
show that plamtiff is not Ramendra Narayan Roy 


OTHER hlARKS 

There are a number of other marks on the person of the plaintiff, vtz 
a broken tooth, 
an abscess mark on the head, 
a boil mark on the back, 

a scratch on the right arm (the tiger claw mark), and 
a mole on the penis 

There IS oral evidence to show that Ramendra Narayan Roy had all 
these marks The evidence comes from mterested sources or from people 
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whose statements do not carry convicbon Bven the learned trial judge was 
not wholly satisfied with the evidence on these points, and thought that the 
only guarantee of its truth was the identity otherwise estabhshed I am not 
satisfied that any rehance can be placed on the evidence which seeks to 
show that Ramendra Narayan Roy also had all these marks 


VACCINATION MARKS 

The plaintiff has vaccmation marks in a most unusual position, viz, the 
intenor side of each upper arm Dr Arnold Caddy’s report shows that 
Ramendra Narayan Roy had two vaccination marks on each arm nothmg is 
said in that report regarding any peculianty in the location of the marTri; 
Drs Denham-White, Z E Chatterjee and Thomas were able to find only 
three vaccination marks on plamtiff, two on one arm and one on the other 
When the marks were shown to us they were very famt, and a fourth mark 
was also shown to us which might possibly have been a vaccination mark 
Even if It was not such a mark, the possibility of a vaccination mark dis- 
appearing cannot be ignored 

My conclusion on this pomt is that the vaccmation marks do not help 
one way or the other though it is rather surpnsmg that the unusual location 
was not noted in the medical report, if Ramendra Narayan Roy had marks 
in the same position as plainbfi has 


GAIT 

The learned trial judge has placed rehance on the evidence of Mokshada 
Devi and Hiranmoy Biswas in coming to the conclusion that the gait of 
plaintiff was the same as that of Ramendra I have discussed the evidence 
of these tu'O witnesses above and shown why I consider them to be unrehable 
Moreover, unless there is somethmg very striking about a man’s gait, it has 
no value as a mark of identification if there was anything staking in 
Ramendra’s gait, the failure of other witnesses to notice it might be used 
against the plaintiff I see nothmg m this point 


VOICE 


There is some conflicting evidence to show that the voice is the same, 
but the learned trial judge was content to say that there was no evidence of 
any difference No steess has been laid on this pomt by the learned counsel 
for the plamtiff m his argument before us 


SIZE OF SHOES 

(^e other physical detail requires notice It was admitted by the 
defendants that Ramendra Narayan Roy had unusually small feet for his 
height and wore size six shoes The shoes of the plaintiff made by a 
^maman were measured by the Chmamau and pronounced to be size six 
We have seen the shoes Without espressmg any opinion whether they 
whether the Chinaman’s size six is the same as size six 
of an English shop m Calcutta, it is sufiGcient to say that the shoes produced 
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before us do not seem to be small for a man of plaintiff’s heigUt, and they 
are at least as big as size seven shoes worn by others ' 

I attadh no importance to this evidence regarding sizes it is not contended 
that shoes worn by Ramendra Nhrayan Roy were ever tned on by plaintiff 
and found to fit 


SUMMARY OF RESULTS ON COMPARISON OF BODILY FEATURES 


The facts obtained from a companson of the physical features of plaintiff 
and Ramendra Narayan Roy are these 

Complexion— fair in both men 
Colour of hair I 

, , f fair m both men 

and moustache | 

Height— approximately the same 

Colour of eyes— brown in plamtiff, 

grey or hazel m Ramendra 
Nose — admitted difference m shape 
Scaly feet— found m both men 


Irregular scar over 
left ankle- 


found m both men 


Syphihs— Ramendra Narayan Roy had tertiary syphilis in a severe 
form It IS not certain that plaintiff has ever had syphihs 
if he has, he bears only insignificant traces, impossible to 
reconcile with Ramendra’s syphilitic history 

The other details, on which the learned trial judge has relied, are quite 
inconclusive 


When It is realised that conspirators would not choose an impostor at 
ra^om, but would look for a man of the nght height and colouring, these 
particular details lose their significance Irregular scars on the axles' of 
barefooted, cannot be uncommon If the fact that 
^ notorious, this scar on the 

selected and before he was put 

forward definitely as the Kumar ^ 

The only really stnkmg comcidence, therefore, is the scalv feet and 

“Sreemg mti tte learned tnal lodge m 

son 


mental identity 


estatnsh aal the mmd of the plamhfl the miid of Ramendra »rajan 
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Roy If it could be shown that plaintiff had the same memory and the 
same mental equipment as Ramendra, this would be sufficient to estabhsh 
the identity But one of the most extraordinary features of the case is that 
httle attempt has been made to prove identity the plaintiff and his advisers 
have rested content with criticising the attempts to prove lack of identity 
and with arguing that such lack of identity has not been proved The 
defence sought to build up a defimte picture of Ramendra Narayan Roy — a 
man who could read and write, hut had no literary tastes and did not use 
a pen more than he could help, a man fond of all outdoor games, ridmg, 
polo, shooting, tennis, football, etc , a man accustomed to meet Europeans and 
able to understand English to some extent, and even to speak the language 
a httle 

The plaintiff’s party contended that Ramendra was illiterate except m 
so far as he could sign his name m Bengali and could sign it in several ways 
m English, that though he was a keen horse-man, he never played polo, 
nor did he play such games as football and tennis They msisted that he 
was a man who knew no English whatever, and spent his days with servants 
and stable boys, shunning the society of educated men The defimte facts 
they conceded are that he was accustomed to hold the rems in his right 
hand when riding or driving, and that he always drove at headlong pace, 
that he was fond of riding on an elephant and could mount by holding the 
animal’s ears and stepping on its trunk, that he was given to fornication, * 
and that he had unattractive habits such as wiping the noses of small 
children and playing practical ]okes on people who dared not retaliate 

DEFENCE ATTITUDE IN CROSS-EXAMINATION OF PLAINTIFF 

The defence took up the attitude that it was useless to cross-examine 
plaintiff regarding many details of the past, particularly regardmg what 
might be descnbed as isolated mcidents In the first place, twenty-five years 
or more must have elapsed between the incidents and the date of deposition, 
many incidents would naturally be forgotten, or remembered in a distorted 
fashion, if the plamtiff was the genume Kumar Secondly, the plamtiff had 
been living for twelve years in the atmosphere of the Bhowal family, 
surrounded by members of that family and pining in their conversations 
If there was a conspiracy to put forward an impostor, the conspirators had 
had ample opportumty to teach plaintiff a vast number of details about the 
past, and even apart from deliberate tmtion, an impostor would pick up in 
that time a considerable knowledge of detail Moreover, if plaintiff gave 
an account of a particular incident, it would be difficult to prove that account 
wrong Unless tiiere was written record of the incidents, defendants would 
hav'e to depend on oral evidence, which might easily be contradictory and 
unconvincing If there was a record, plaintiff’s advisers might reasonably 
have had access to it Practically the only subject in w'hich positive proof 
of error would be forthcoming is topography, and mistakes in this might 
reasonably be explained by loss of memory These are difficulties in the 
uay of deciding, in any case, whether a claimant is an impostor or not, in 
the present case, there is the added difficulty that plaintiff pleaded loss of 
memory 

The position is that in respect of the answer to any question, plaintiff’s 
counsel can and did argue 

1 If the answ'er is nght, this proves memory, 

2 If the answer is wrong, this proves that there has been no tuition; 
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'3 If the answer is “I don’t know", this is explained by the loss of 
memory 

On the other hand, defendants’ counsel can and did argue 

1 If the answer is right, this shows tuition or acquired knowledge , 

2 If the answer is wrong, this proves imposture, 

3 If the answer is "I don’t know", this is proof either of imposture or 

forgetfulness 

Whether the learned counsel for defence was nght or wrong in the 
attitude he adopted is of little consequence now It may be that he missed 
opportunities of proving that plaintiff was an impostor we are not entitled 
to assume that plaintiff would have given (if further cross-examined) additional 
proof of his identity Plaintiff must convince the court of his identity from 
the evidence on record, not from the evidence which he might have given 
Similarly, the defence must rest content with the results obtained by cross- 
examination, and not ask the court to assume anything in respect of 
questions not asked 

As an indication, however, of the difficulty in dealing with this part 
of the case, two statements in the evidence given by the plaintiff may be 
considered In the cross-examination the following questions and answers 
occur 


"Q —Who were Commissioners or Collectors during 1309 to 1316 ? ‘ 

A Rankm Saheb was Collector once and subsequently became Com- 
missioner 

This was before 1316— how long before I can’t say 

Mr Hart was Collector for a time during 1309 to 1316, who else 
I can’t say 

2— Mr Hart was Collector before you left for Darjeeling? 

A — ^I don’t remember 


2— Can you name any big Sahib before you left for Darjeehng? 

A —Mr Garth, Manager of Nawab Estate 

2— He was Manager in 1316? 

A — Can’t say ’’ 

nenod f was Collector durmg the 

S D^r 'ifert IS the period of plaintiff’s absence 

He was not ColWt^ before 1920 

Narayan Rov in ]9fiQ tior before the disappearance of Ramendra 

^ ^ ^ the amval of the plaintiff in 1920 or 1921 

Mr Garth was Manager of the Estate of the Nawab rfScca 

Now It is clear that plaintiff could not remember Hart as Collector of 

a«rmgL tme 

pretended to a memoro Tip /Tp ’ ^ ^ impostor, have deliberately 
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Tlie correct answers regarding Rankin and Garth may haie the same 
origin There is no more reason to regard them as genuine memory than 
to regard the incorrect answer about Hart as memory 

The learned trial judge has accepted the correct answer about Garth as 
evidence of genuine memory, and has ignored the incorrect evidence about 
Hart and Rankin 


DIFFERENTIAL TREATMENT OF ORAL EVIDENCE ON EITHER SIDE 

In dealing with the oral evidence on both sides, by which it was sought 
to prove what were the usual charactensbcs and peculiarities of Ramendra 
Narayan Roy, the learned trial judge has referred again and again to the 
following question put by counsel for the defendants to plaintiff’s witness, 
Sat3'adhenu Ghosal, vtz 

"Q That IS, you found him to be a well educated, well polished young 
Bengalee aristocrat?”, and from the fact that it was subsequently conceded 
that Ramendra Narayan Roy was by no means well educated, has drawn 
the conclusion that the evidence of the defence witnesses in these matters 
IS not worthy of senous consideration In other w'ords, because counsel for 
the defendants in putting a question in cross-examination, put his case too 
high, the witnesses who deposed for the defendants on that part of the case 
must be held to be discredited 

At the same time, the learned judge noticed evidence given by the 
plaintiff’s witnesses to prove that Ramendra Narayan Roy could not even 
count, and held that that evidence could not be true In spite of that finding, 
however, the learned judge did not consider that the plaintifi’s witnesses 
were in any way to be discredited In my opinion, the evidence given by 
plaintiff’s watnesses regarding Ramendra Narajran Roy’s inabihty to count 
IS obviously false evidence, and it shews that witnesses could be and were 
induced to give deliberately false evidence in order to establish the identity 
of plaintiff with Ramendra Narayan Roy This fact must be taken into 
consideration in weighing the evidence given on the side of the plaintiff, and 
it is not sufScient to dismiss all the defence evidence on the point as 
perjured and prejudiced on account of their counsel’s question to S D 
Ghosal, and at the same time to accept the evidence of the plaintiff’s 
witnesses as above suspicion in spite of the fact that tutored and perjured 
evidence has obviously been given by some of them 


evidence of IDENTITY AS GIVEN BY PLAINTIFF HIMSELF 

In examining the evidence which has been offered to establish the 
mental identitj- of the plaintiff with Ramendra Narayan Roy, it is convement 
to consider separateh the eiidence of identity obtamed from the plamtiff 
himself and the evidence obtained from other witnesses The examination- 
in-cliief of the plaintiff does nbt furnish any matenal from which an mference 
of mental identitj' can be drawn He gaAe in his exammation-in-chief some 
details regarding the Bhowal family and the relationship betw'een the various 
members, he gave certain details regarding the topography of Jaidebpur, 
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and some regarding the chilhdood of Ramendra Narayan Roy, he mentioned 
certain incidents m the history of the famdy, such as the appointment of Meyer 
as Manager and the attempt to put the estate under the Court of Wards 
during the lifetime of Rani Bilasmani, and also the circumstances leading 
to the dismissal of Kali Prosanna Ghose from the post of Manager But all 
this knowledge could easily have been acquired during the years since 1921 
when he was living with Jyolirmoyee Devi as her brother 

In addition to the above details, he deposed to the identity ot certain 
persons in a number of photographs, and to the existence of certain marks on 
the person of the defendant Bibhabati Devi It is obvious that he could 
easily have learned since 1921 who were the persons in photographs in 
possession of Jyotirmoyee Devi, and the very fact that on the occasion of 
the siadh ceremony of Satyabhama Devi, there was such an unusual departure 
from custom as the takmg of a photograph of the ceremony, might suggest 
that photographs were obtained for the deliberate purpose of teaching the 
plaintiff 


With regard to the marks said to have existed on the person of Ramendra 
Narayan Roy, the plaintiff has in fact merely described all the marks on 
his own person and ascribed them to Ramendra Narayan Roy The evidence 
offered to prove the existence of these marks on Ramendra has already 
been examined 


The plaintiff mentioned one mark on the person of Bibhabati, the 
existence of which was denied by the defendant The plaintiff also men- 
tioned an alleged peculiarity in the size of the toes of Bibhabati’s feet If this 
peculiarity does indeed exist, it was more likely to be observed and noted 
by Jyotirmoyee Devi than by her brother Ramendra, and tlie knowledge of 
this peculiarity might easily have been obtained from the sister 


deposed to three conversations with one Jatin Mukherjee 
in which he descnbed past incidents correctly The same incidents had 
preinously been descnbed by Jitendra Behan Mukherjee It is at least 
worthy of note that fte plaintiff did not describe any incidents of the past, 
egardmg his knowledge of which later witnesses deposed 

The plaintiff gave his own descnption of the events at Darjeeling and 
dScusseT evidence has already been 


plamtifi’s examination-in-chief deals with events subse- 
quent to his appearance m Dacca in the year 1921 

to examination-m-chief furnishes no matenal 

inS t knowledge evinced m the examination- 

vea been acquired during the 

jars nhich elapsed between 1921 and the examination of the plamtfff on 


CRITICISM OF PDAINTIPFS CROSS-EXAMINATION 

coimid adversely criticised both bv the learned 

0 nsel for the plaintiff and by the learned trial judge It has been descnbed 
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The learned counsel for the plaintiff has gone the length of asking us 
to hold that the defendant’s counsel should have asked plaintiff questions 
regarding incidents of the past, and the topography of the Bhowal estate, 
and the suggestion has been made that if these questions had been asked, 
the pla i ntiff could have given the correct answers The learned trial judge 
seems to have been inclmed to accept this suggestion In my opinion, it is not 
•open to us to assume what the ansuers would have been to questions uhich 
11 ere not asked, nor to assume that such answers would be either nght or 
iiTong It may be that the defence counsel lost an opportuniti- of disproving 
plaintiff’s identity it may be that further questions frota him would have 
evoked the correct answers from the plaintiff But the burden of provmg 
identitj was on the plaintiff, and the failure of the defence counsel to prove 
want of identity (if mdeed there w'as such failure) was not sufficient to 
establish plaintiff’s claim "Whatever the real or supposed defects in the 
cross-examination, the endence must be examined solely with the object of 
•determining how far it establishes the plamtiff’s identity The court cannot 
speculate regardmg the effect of endence which was not gi\en 

In his cross-examination of the plamtiff, the learned counsel for the 
defendants endeavoured to show that the plaintiff was ignorant of games, such 
as polo, football and bilhards, with which Ramendra Karayan Roy was 
familiar, that plamtiff was ignorant of ordinar}' Bengali terms with which 
every Bengalee bliadralogne is acquainted, and was unable to prononnce properly 
a number of test words in Bengali, that plamtiff was ignorant of Enghsh 
terms and English articles with which Ramendra Narajan was familiar, that 
plaintiff did not know people w'hom Ramendra Narajan must have known, 
and tliat plaintiff’s total ignorance of handwriting was such as to shew that 
he could not be Ramendra Narayan Roy 


IGNORANCE OF ENGLISH 

The evidence regarding Ramendra Narayan Roy’s knowledge of Enghsh 
13 not ^ery satisfactory J T Rankin, who is probably the most rehable 
defence witness on this point, stated that his recollection was perfectly clear 
"that he talked to Ramendra Narayan Roy in English and that the latter 
answered his questions or remarks in Enghsh, but he made it clear that 
Ramendra was not able to keep up a sustamed conversation, and his evidence 
suggests that Ramendra did little but give monosyllabic replies to Rankm’s 
remarks I can see no reason for holding that Ramendra was ever fluent in 
Enghsh The evidence on plaintiff’s side is that Ramendra Narajan Roy 
was utterh- ignorant of Enghsh, but tins seems to me unhkeh' to be the 
case in view of the facts that an English Manager (Meyer) and an English 
tutor (Wharton) were undoubtedly emplo 3 ed at Jaidebpur dunng his j'onth, 
and that most Bengalee bJiudralogues are acquainted with a large number of 
Enghsh words 

But since Ramendra Narayan Roy’s knowledge of English w'as nndonbtedlj* 
lerj limited, the fact that plaintiff has practicallj no knowledge of English 
does not disprove the identity Anybodj wnth a very hmited knowledge of 
a foreign language may easily forget all he had cier learned of it, if deprived 
of all opportunitj’ of hearing or reading that language for a period of twelve 
A ears In my opinion, the plaintiff’s ignorance of English is not more than 
might be expected of Ramendra Naraian Roy, if the latter had wandered 
with sanmasis for a dozen years 
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IGNORANCE OF ENGLISH ARTICLES OF CLOTHING 

Similarly, the plaintiff’s ignorance of English articles of clothing is not 
inconsistent with the truth of his claim It is nobody’s case that Ramendra 
Narayan Roy habitually wore Enghsh dress if he wore it at all, it must 
have been on comparatively rare occasions, and he might easily forget the 
Enghsh names for such articles as braces, frock-coat, etc , after discontinuing 
the use of them for twelve years 

The only significant detail of this evidence is the evidence regarding 
dinner clothes worn by Ramendra and his elder brother when dining with 
Europeans 

In cross-examination, plaintiff made it quite clear that he had no 
recollection of English dinner clothes Thus he deposed 

"I never dmed with Sahebs My elder brother did” 

“I did not see my elder brothers’ dress when he dined with Sahebs ” 

"The elder brother took his meals in the "Guest House” when he 
dmed with Sahebs ” 

“I did not see him go dressed from his room to the “Guest House”. 
If I saw him dressed when going to dine with Sahebs, I have forgotten 
it I can’t say what sort of dress it was 


Q —What colour, blue, red or green or any other colour ? 

A —I don’t remember ” 

There was no ambiguity in this evidence, and it was perfectly clear 
that plaintiff was disclaiming all knowledge of English dinner clothes, and 
in effect, asserting that he had never seen them Such ignorance is not in 
Itself unnatoal, even if plaintiff had in fact seen English dinner clothes or 
even worn them in his vouth 


EVIDENCE OF COACHING DURING PLAINTIFF'S DEPOSITION 

But the plaintiff’s advisers were not content to leave the matter there 
^ re-e:mmmation, five days after the above evidence had been given they 

w??om“ SI and asked plaintiff when such gTmS 
were worn To this question he replied, “When Sahebs take their khams- 

2Ist that between the 16th and the 

^ist 01 December, 1933, plamtiff had received further tuition This view 

to 

«d » ““ V' V- 

and apart a,g.„g ^ 1 wnte^' 

tie Bengai lettera and A, B, C, nltheaH kte ■■ ® ’ 

Three days later, an attempt was made to vet i„r„ i ni 

»wer, Ihongh its abantdity mast ia,e been oWs a. 
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was given On the 15th of December, 1933, at the begmning of the cross- 
exammation, plamtiff was asked whether he knew the Bengali months and 
answered (according to the record), “I do not” 

Four days later, learned counsel for plamtifi raised the question whether 
the answer had been correctly recorded The learned tnal judge’s own 
recollection was that the answ'er was an “odd’ one, but he thought that 
there was a possibility that he had not heard the answ'er correctly On 
putting the question again, a correct answer was given 

The impression left on my mind by these incidents is that plaintiff was 
coached even during these days when he was deposing m the witness box 


BENGALI SPEECH 

The learned counsel for the defendants has contended that plaintiff is 
not a Bengalee and that this fact is revealed by his speech in the witness box 

There is a great volume of evidence on record, on the one side, to shew 
that plaintiff spoke fluent Bengali of the Bhowal dialect almost from the 
moment of his declaration of identity in May, 1921 and on the other, to 
shew that plaintiff was unable to speak correct Bengali for years after his 
appearance on the Buckland Bund at Dacca 

There is practically no documentarj' evidence on the point 

In the general diary maintained at Jaidebpnr Police Station, there appears 
an entry under date 19-6-21, 4-0 pm 

“No 210— Miscellaneous information Storm and wnnd blew in great 
fury last night People m batches are coming and seeing the 

sannyasi and declarmg him as the second Kumar of Bhowal and the 

sannyasi (ascetic) is speaking with the people in Bengali language 
>1 

The person who made this report to the police officer is unknown, and the 
report is, therefore^, no evidence on the question whether the plaintiff was in 
fact speaking Bengali at that time On tlie other hand, the fact that such 
an entry should have been made indicates that doubt as to his ability to 
speak Bengah existed even then 

The matenals furnished by the plaintiff’s own deposition are that even 
in December, 1933, after residmg in a Bengalee family for more than 12 years, 
plaintiff wns still speaking with a marked foreign (Hindi) accent, that the 
grammatical construction of his Bengah sentences was sometimes Hindi and not 
Bengali, and that he was unable to pronounce properly the Bengali names 
of his own boyhood acquamtances 


HINDI ACXIENT 

That he spoke with a marked Hindi accent was admitted by a host of 
witnesses examined on behalf of the plaintiff, was found as a fact by the 
judge, and has not been questioned by the learned counsel for the plaintiff. 


WRONG GILAMMAR 

_ As regards the grammatical construction of his centences, when asked 
m examinabon-in-chief whether it was true that he did not know Bengali, 
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plaintifi replied, •'srW [o-g^ a Hindi 

i-nflpvinn ^ not a Bengali one This instance was so noticeable that the learned 
counsel tried to suggest to the witness an explanation, for the record 
continues thus 

"Q —Yon understand {jantam) "> 

A—l do 

g— Why do you expenence difficult} in pronouncing the letter ‘VW 
as a suffix^ 

(Objected to as the witness does not drop (w) at the end of words and 
also as the question assumes a difficulty not mentioned by the witness 
Disallowed) Subsequently m cross-examination, it was made perfectly clear 
that p lain tiff could pronounce the final if {«») without difficulty The same 
grammatical error occurs again in his cross-examination 


mSPRONUNCIATlON OF BEfNGADI NAMES 

As regards plamtiff’s mispronunciation of the names of his boyhood 
acquamtances, he pronounced the Bengali name Aniuida as Anda, the Bengah 
name Anibica as Anibaka, and the Bengali name Byontkesh as Byon Kesar 

The type of Enghshman who spends a short time in France and thereafter 
mtroduces French words in his conversation at every opportumty, and the 
■^e of Bengalee gentleman who goes to Europe and denies all knowledge 
of his mother tongue on his return, are not unfamiliar But the plaint 
is not to be classed with either of the above From the very beginnmg 
doubts have been cast on his abihty to speak Bengah, and I cannot imagine 
that he would continue to cultivate Hmdi accent which might serve to defeat 
his claim It may be safely assumed that plaintiff has not made any parti- 
cular attempt to retam his Hindi accent out of motives of vamty , In the 
circumstances, his mispronunciation of Bengah names famihar to him from 
childhood, seems to me difficult to explam. Is it reasonable to suppose that 
an Enghshman who went to Germany at the age of 25 and returned home 
after 12 years in that country, would continue throughout his hfe to pronounce 
William as Wilhelm’ The peculiarities in the plaintiff’s language in court 
in 1933 confirm the opimon expressed by defence witness K C Chunder, 
uho deposed as follows 

“I had the conversafaon with the sannyasi m Bengah 

Q — What sort of Bengali did the sannyasi speak ? 

A — It IS not possible for me to say anythmg about the exact words 
either of questions or answers, but my defimte general impression 
is that the sannyasi spoke mixed Hmdusthani and Bengah, and 
the Bengah appeared to me to be that of an up-country man ” 

“The interview lasted over half an hour 

Q — What impression did the interview leave in your mind ’ 

A — It appeared to me more hke a pubhaty stunt, and I was glad to 
come away 
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Q — Can you remember anything about the grammar and the inflexion 
of the sannyasi’s Bengah? 

A —It appeared to me that the grammar was all wrong, and the 
, inflexion terminals and verbs were also wrong 

# * * w * 

He appeared to me from his mode of speaking, his accents, his 
mistakes in grammar, etc , I have spoken of before, as an up- 
country man ” 

K C Chunder had the interview to which the above deposition relates, in 
the year 1924, three years after the plamtiff’s assertion of his claim K C 
Chunder was an independent gentleman of position he was serving at 
the time in Mamkgan] Sub-dmsion of Dacca Distnct and was, therefore, 
not wholly unfamiliar with the Dacca dialect It does not seem to me to 
be possible for him to have confused an up-country man’s attempts at 
speaking Bengah, with the Bhowal dialect of a Bengalee 


PRONUNCIATION OF NUMERALS 

The attempts of the learned counsel for the defence to make plaintiff 
pronounce test words in Bengali led to strange lesults The learned counsel 
took the view that the Bengali numbers are shibboleths which betray the 
up-country man even when the latter is very fluent m Bengah accor^ngly 
he tried to make the plaintiff pronounce the numbers , but the plaintiff flatly 
refused to do so, not once but several times The evidence reads 

"Q — Can you count up to 100 m Bengah ? 

■d — ^I cannot I do not keep a shop 

Q —How far can yon count ? 

A — ^I cannot count 
> 

Q — Can you count from 60 to 70? 

A — cannot ^ 

2— From 10 to 20? 

A —No ” 

Then he was asked to count in Hindi from 60 to 70, or from 10 to 20 
The question was put "You do not know the Hindi numbers between 10 
and 20”, and to this he answered, "I do not” 

Later on the same dav the follomng evidence was given 

"Q — Count 70 to 80 in Hindi ? 

A — can’t 

2 — From 80 to 90? 

A —I can’t 
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Q —Supposing I do it— (81) ’ 

A —I understand 

G —Ml (82) ? 

A —Yes I understand 

<3— You repeat it? 

A —I can’t 

Q — ^You are afraid that you would be caught? 

4— No 

I can’t count from 80 to 90 m Hindi I can’t count in Bengah 
from 80 lo 90 I may have forgotten it May be I forgot it for 
my illness I can’t count from 1 to 10 m Hindi may 

be I have forgotten ” 

On a later date, he was asked to count from 60 to 70 in Hin di and replied 
that he could not When the plamtifi was being examined in chief, he talked 
of 14 or IS elephants, 15 or 16 pairs of peacocks and 40 or 50 horses, etc , 
shewing that he was femiliar wuth the numbers and understood their meaning 
It IS perfectly clear that his statement that he could not count, even from 
1 to 10, is untrue, and that he was avoiding the pronunciation of the numerals. 


SUPPOSED INABILITY TO COUNT 

The learned trial judge also took the view that plaintiff could not possibly 
be unable to count, but he declmed to draw any inference from plaintiff’s 
refusal to pronounce the numbers It has been suggested on behalf of the 
gaintiff that he was not indeed unable to count, but that he was so enraged at 
tte taunts and jeers to which he was subjected in cross-examination that he lost 
his temper and denied abihty to count This explanation is most unconvincing 
If there were any substance in it, we should find that plaintiff in his temper 
refused to answer other questions m a like manner But that is not so 
^ raplanation seemed acceptable, it would then he necessary 
tar pl^tiff s counsel to explain away the considerable body of evidence given 
plaintiff, to corroborate the statement that he could not 

to absurd lengths m their attempts to support the 
plamtiff’s description of himself Thus— ^ uii. 


Hemendra Ktshore AcM^jee Chowdlmry deposed m examination-in^hief 
”A — Could he count ? 

A —Never tested him' 


Q —Your impression? 

^ ~conW S' 
could go beyond I had no occasion to know 

and that he could 

not possibly count up to 100 as he was absolutely uneducated 
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Q —Is it your impression that he could count from 6 to 10 ? 

A —I doubt if he could ” 

Another witness Rasik Chandra Roy Mahasay deposed also in exammation 
in chief thus 

••Q — Can you give any illustration of his ability to count ? 

A — ^He could count up to 9 or 10 

Q — Give an illustration ? 

A —When Rai Bahadur Joges Mitra was Manager, an incident took 
place which I remember The second Kumar happened to be in 
charge as others were away He was going towards Khajancln 
Khana, and I was walkmg behmd him As he entered the 
Khajanclu KJiana, I felt a httle fear and curiosity He said to the 

Khajanchi, ^ at that time there happened to be a bag 
of money The Khajaitcht temfied, said, "It is your money all of 
it, take it away” The second Kumar poured the contents of the 
bag upon the faras of the Khajmchtkhana Then the second 
Kumar thought something and said, "Give me the Rs 40 for 
which my mother has left an order” Then he started counting 
one, two, three up to ten, and then could not do it further, but 
asked the Khajancht to count it for him ” 

Ashutosh Gangiih in cross-examination said 

“The second Kumar could read the value of cards— such as 2, 3, 14 
- and 20, 20 being the value of the jack of trumps and 14 being 

the value of the nme trumps Forty-seven is the score for 
ordinary game The second Kumar I did not see compute this 
He could not calculate up to 47 We would reckon the value of 
the tncks for him He did not say he could not count, but his 
partner counted it He could not count up to 47 He could not 

count up to 20, but knew the word (20) as the value of the 
jack of trumps I did not see him count 7 plus 7 as 14 

Q — ^Had he the capacity to know that 7 plus 7 is 14, or 10 plus 4 
make 14? 

A —He knew the word (14), but not this 5 points on a card he 
would call sffp (5), but probably he had no idea of the units 
making up 5 ” 

SaUmth Bandopadhyaya, who knew Ramendra Narayan Roy very well 
indeed, uas asked 


"2 — ^Did he know 'one', ‘two’ or ‘three’ ? 

A —I had no occasion to test I do not know " 

It IS clear from this and similar evidence that the plaintiff’s advisers 
understood the plaintiff’s eiidence as meaning that he was quite unable to 
count, and it is equally clear that they thereupon persuaded a number of 
witnesses to give deliberateh false evidence to shew that Ramendra Narayan 
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Roy -was sitnilaxly incompetent The remarkable thing is that some of the 
witnesses who gave tins obviously perjured evidence were persons of position 
and standing m society 


IGNORANCE OF GAMES AND SPORTS 

With regard to the evidence shewing plaintifi’s ignorance of games and 
of the pursuits in which Ramendra Narayan Roy is known to have indulged, 
it seems to me that it is not shewn that Ramendra was particularly interested 
in football, cricket or tennis He may have watched these games being played , 
but there is no convincing evidence to shew tliat he took such an interest in 
tlierh that he would remember the technical terms and the details of the 
games after the lapse of 24 years 

The plaintiff’s complete ignorance of polo, racing, billiards and shooting is 
difficult to explain The plamtiff’s witnesses have for the most part denied 
that Ramendra Narayan Roy played polo more than a few times In view of 
the evidence regarding counting to which reference has been made above, I 
find It difficult to attach much value to such denials made after the plaintifi’s 
deposition had been recorded and the necessity had been recognised of making 
a picture of Ramendra to fit that deposition 




Tt, an admitted fact that Ramendra Narayan Roy was a keen horseman 

questn id answ 

"2 —Are your habits active or sedentary? 

^ —Active, nde, shoot ” 

the to the estate and that 

fr4Sr ' ’ ' ' f * 

J T Rankin deposed as follows 

"at^Taffieb^ur ZnT I', T town, I played it 

P av^d noli I h. p The second and third Kumars 

Sebnur ^ ^ 'vith them at 

jaidebpur and at Dacca I saw them play 3 or 4 years after mv 

arrival at Dacca, and I saw them play for 3 or 4 ™ Of the 

:Tve“ta tS"* Knnta/rthelSr 

player i gave them tips as regards this play-taught them ” 

Tills 6 vi(iciiC 0 finds confirinatifiti iti j 

wibiesses who deposed before nlamtiff wa <5 p of tfie 

Goswami stated thS: the second Kumar an^Mr Whirf 
and that witness had seen them doing so 

This version is also a probable one -c-,,-, 
and could afford to play polo They were S 
important estates m theVovince and the Innli 
try and induce them to'^jomin'such 
Kan.«,dm and R.bn,d,a w« kaan h„aan.L, 
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such a game Further confirmation of the fact tliat they did so is found m 
the Racing Calendar of 1904 which contains this entry— 

I i 

“POLO SCURRY 

Rs 200 to the winner, Rs 50 to the second, and R^ 25 to the third 
Handicap for polo ponies 14>1 and under, playing' in the 
Dacca Tournament 3 furlongs (Rs 190) 

ZOE (Mr C H Holder) h aust m 14-1 (11-7) Ram Shaw 1 
PHOEBE (Kumar Ramendra N Roy) hr aust' m 14-1 (11-7) 

Mr E Holder 2 

' RANI (Kumar Ramendra N Roy) ck aust m 14-0 (10-10) Piper 3 

Also ran Cock’s Comb (Mr Rankin) gr aust g 14-0 (1 1-2) 
Lansdowne, Nedshmi (Mr Rankin) gr a g 13-2j^ (10-7) 
Johnston, Harlequin (Kumar Rabindra N' Roy) gr aust g 
14-1 (10-8) White 

I f I 

Won by a length, two lengths between second and third 
Time 42 secs “ 

From this evidence I am convinced that Ramendra Narayaii Roy was 
accustomed to play polo at Dacca and at Jaidebpur and knew something about 
the game It is not unreasonable to suppose that during th^ years that elapsed 
between his supposed death and the examination of the plaintiff in the witness 
box, he would forget the lesser details of the game, the English terms and 
rules regarding fouls and crossing But it is difficult to believe that his mmd 
would become a perfect blank on the subject 

His evidence about polo is as follows . , > , 

"I do not remember if in polo play there is a goal keeper There may 
be in it ‘half-back’ I do not remember' if 'in, this play there is 
anything called ‘right wing’ or a thing like 'centre forward’ 

1 t * 

2— How long does a polo match last? - ' 

^ — I or 2 hours, or hours About 3 hours I can’t swear— I don’t 
' remember • > • ' ^ 

> > < 

2 —How high a liorfee is ridden in polo ? 

A —I never measured ' ’ ‘ 

2 —How IS a horse measured? 

A — ^As other things are measured ” 

"In polo, there are two players on each side The plav lasts for 
an hour and a half I was not a member of Dacca Polo Club 

2 —Can you saj what is foul in polo? 

A — 1 do not remember. - ■ 

2 — Do jon knou uhat is meant by cross Wl ? 

A — I don’t knon 


44 
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, Q —What IS the name of the bat with which the ball is hit in polo? 
A — ^By a lathi 


Q —Its Bnghsh name ? 

A —I don’t know ” 

"I don’t know what is meant by polo-buniards (banian) Nor 
what is meant by ‘nearside back hand’, nor what is meant by 
‘Offside back hand’ Nor what is meant by ‘chukker’ I do not 
know how many half times occur in polo-match 

Q —Could it be that it is for minutes at a stretch ? 

A —1 don’t remember I don’t know if mmutes is called the 
chukker ” 

“Mr Meyer played polo and knew all that sort of thing I 
did not play ’’ 


Later, he stated, “we played a little’’ His ignorance of Englisji terms does 
not seem to me unreasonable, but his ignorance of the very elements of the 
game is difficult to understand. The importance of the polo-playmg lies in 
the fact that plaintiff, by his own account, always holds the reins in his 
Tight hand , and his account has been confirmed by many witnesses 
A.ccordmgly the witnesses examined on behalf of the plaintiff have attempted 
to prove that Ramendra Narayan Roy also held the reins in his right bgnfi 
whenever he rode or drove. But it is obvious that he could not have done 
so when playmg polo Plamtifi was obviously ignorant of the fact that rems 
must be held in the left hand when playing polo, and such ignorance is difficult 
to explain Stranger still is plamtiff’s apparent ignorance of the fact that 
people usually hold reins in the left hand in preference to the right One 
would expect that a man, who was accustomed to riding and drivmg and 
accustomed to meet other people riding and driving, would be aware of such 
a fact, even if he held the reins in his right hand But plaintifi gave the 
following story m his examination m chief 


<■ From Jyobrmoyee’s house I went to the railway station in Budhu’s 
turn turn which I drove I drove it myself I drove it without any 
difficulty Bndhu first held the rem I said, ‘That is not correct Hold 
It like this’ (shows the grip of the right hand) I used to hold the 
reins m my right hand I drove to the Jaidebpur station’’ 

I attach no importance to the plaintiff’s ignorance of English terms for 
the colour of horses, or of the different kinds of bits, but his ignorance of 
vernacular terms such as kajai (snaffle), daham (bit) and numdah is not easy 
to understand, if he was a keen, horseman 


horse-racing 

The plauitiff was cross-examined about horse-racmg His evidence on 
this point reads 

“I might have seen a race I did not see any I know ‘lockey’ the 
man who ndes a horse in a run I never went to a race I never 
saw a jockey In our house there was a jockey who was a 
Mampuri There were two such jockeys They used to take the 
horses round ^ 



HORSE-RACING 


691 


I heard of the races m Calcutta I might have gone to them 
once or twice ‘Viceroy’s Cup’ is a run that takes place every 
year I do not remember the name of any horse that won 
Viceroy’s Cup before 1316 

Q — Can you name any horse that won the Cup? 

A —My horse or any body else’s ? 

5 —Your own, to begin with 

A —I myself won the Viceroy’s Cup 

Q —In what year ? 

A — I can’t say I myself rode the horse that won the race, 'but I 
can’t say whether it was Viceroy’s Cup 

Q —Where was this race ? 

A —At Tollygunge 

I do not know what the Tollygunge races are called I do not 
know what is meant by steeplechase The race I won might have 
been a hurdle race I don’t remember the name of the Cup I 
got the Cup, not any money along with it 

Q —Shew the size of the Cup ? 

A —I do not remember the size 

My (weight) (handicap) was what was found To 

give tte horses an equal chance, the horses are weighted I 
don’t remember how the handicapping is done 

Q — ^How and where are the weights put ? 

A —Don’t know I can’t say 

Q -In a race, if a rider is put 8 and another 7-12, can you say what 
that signifies ? 

A — ^No, I can’t say, 

<3— May be 8 maunds? 

i4— No 

Q — Then what? 

A — I don’t know 

A ‘stone’ means Pound is a measure like a seer and 

the like 

In noting weights of jockej'S, stones and pounds are used I 
had never been to the races, except the Tollygunge race, I 
mentioned I may have, but I don’t remember ” 

The witness was re-examined on the subject of racmg and deposed . — 

" 12— Yon said to Mr Chaudhun that j'ou won the Viceroy’s Cup 
Then j'ou could not saj whether it was the Viceroy’s Cup, but it 
was at Tollygunge, and then you said, jou could not say what was 
the size of the Cup or whether there was monej along with it 
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Will you tell the court what you can recollect about it? (Objected 
, to Allowed ) 

1 

A — I remember I got a hunter m a Tollygunge Race— a thing like a 
whip made of leather with a deer horn handle and a silver band 
—the handle— a (whip) m front of the thing ” 


To corroborate the statement in re-exammation, Jitendra Chandra 
Mukhopadhyay was Subsequently examined, and deposed 


"The second Kumar got a ‘hunter’ in a race The ‘hunter’ was one with 
an axe shaped handle, it was a cane with its head like an axe At the other end 
was a ‘lash’ Near the handle was a band— metallic band Something was 
w’ntten on the baud I do not remember what, except that it contained the 
words “Jorhat Race’ or something’’ 

And in cross-examination, the same witness said 

“When the second Kumar got the ‘hunter’ I don’t know But I saw 
it in his room I knew for what he got it I don’t remember m what 
year he got it I was 14 or 15 or 16 when I saw it ’’ 


The Racmg Calendar referred to above shews that horses belonging to- 
Ramendra Narayan Roy were raced at Dacca, and one of the defence witnesses 
has mentioned in his deposition the fact that he met Ramendra at the races at 
Calcutta This is all the material evidence on the subject The positive 
evidence is not suffiaent to shew that Ramendra Narayan Ray was a keen 
race-goerj and if the plaintiff had merely pleaded ignorance of racing, there 
would have been no justification for drawing any inference adverse to his plfu m 
evidence But the evidence he chose to give was that of a man 
ff to a knowledge he did not possess and 

SsemfalwS questions asked The evidence was 

statement subsequently made by him in 
re-exammation appears to me to be the result of further tuition 


biddiards 

admSeVfaif knowledge of billiards It was an 

and that a well known h 11 * ^ bilhard table in the family mansion at Jaidebpur 
the 

plamtiff who gavTenX^ce witnesses for the 

discredited on other grounds evidence, have been completely 

Narayan Roy the eldest of tl-.^ ii, made it clear that Ranendra 

md r S 1 1 ™s the tat of them at talharda 

engaged to teach all three of 4em lial%^'' 

always play. The other twr, i? > ^ the evening Bara Kumar would 

15th NovenJhet and tog ttfLfi “ 

foUowing March nnhl he lift for Kltinn ^^h? Febrmry and during tte 
two younger Kumars worf. aWS-* ® i ^ table, and that at the end, the 

-they could hardly make breaks of ?0° Infob 25, though at the start 

has all the apjiarauce of be'ng w tt® S’® 

Plaj hdhard, I, .a oc ^4, 
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technical terms such as "cue”, and “mis’-m-balk”, and "redloser”. But tlie 
-following evidence given by him seems inconsistent with any previous 
acquaintance with the game 

He deposed — 

“Q — ^You know a ‘cue’? 

A —What is it ? 

i 

g— Have you heard ‘miss-in-baulk’ ? 

A —I don’t kn ow 

Billiard balls are made of wood or rubber— I don’t know 
as I never played 

There was a bilhard table in the Rajban I saw the play 
going on ” 

I find it difficult to beheve that any one who has ever senously played 
I billiards could say that he did not know whether the balls were made of wood 
or rubber 


SHOOTING 

One of the pursuits of which Ramendia Narayan Roy was admittedly 
foud was shooting In the Insurance report to which reference has already 
been made, shooting is mentioned as one of his occupations The fact that 
he spent much of his time in shikar has been admitted by both parties The 
•plamtiff in his esammation-m-chief in descnbmg the dailj routine of Ramendra 
Narayan Roy said, "After that (i c , the midday meal) I would go out on shikar 
«or wander about on an elephant” There can be no possible doubt, therefore, 
that Ramendra Narayan Roy w'as a keen shtkan, and in view of the wealth 
of the family and their habit of buying from IJuropean shops in Calcutta, 
there can be no doubt that he was accustomed to the use of the guns and 
Tifles ordinarily used in shooting in this country His evidence on the 
subject reads — 

"Q —You know the meaning of the word target ? 

A— No 

Q —Chandimn ? 

A — ^Wliat IS shot at 

I practised shooting at a chandmari — may be I did so I do 
not know magpie nor cat's eye Nor Bull’s eje Nor inner, nor 
outer ‘Cordite’ maj be the name of a gun I don’t laiow’ 
‘Wildbore’ nor ‘Chokebore’ May be the name of a gun I know 
‘twehebore’, a kind of gun It is gun nfle A gun means the 
same thing as a nfle (Says again) They are different My nephew 
Budhu could shoot I never talked about guns wnth him during 
the past 12 years I don’t know why nfle is called nfle From a 
gun a bullet goes straight From a nfle thus (shows a spiral 
movement) “DB BL gun” I don’t know I don’t know its 
meaning 
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Q— Double barrel breech-loader? 

A —A bridge means a ^ 

(Says again) It is a kind of gun 

Breech-loader is a kind of gun I can’t say what sort I have 
forgotten 

Q — Yon understand muzzle-loader? 

A —I don’t know English 

Q — ^You said about a bridge? 

A —You were talking about a bridge 

2— Did you ever select your own gun? 

A —Karmachanes did so * * 

Q —What IS the price roughly of a double-barrelled breech-loader gun ? 
A —I can’t say * 

Q — ^You said 12 bore What is its difference from 16 bore ? 

A — ^Don’t lemember now I can’t say if I knew it before 

2— What is bigger, “12 bore’’ or “16 bore’’? 

A.— Can’t say 

I don’t understand “smooth bore’’ '' * * 

I don't know the diameter of the barrel of a gun 

r 

2 — Is there difference in size between the breech-end and the muzzle- 
end of a barrel? 

A — ^There is none 

2— You know that the muzzle-end is smaller? 

A — It may be I know it may be 

2— Why IS it made smaller? 

A — I don't know 

fi — ^I talk about shot guns? 

A -I don’t know I can’t guess the reason I don’t know the ^tfll 
(range) of a shot gun Have I ever measured it ? By ’ftHi I mean 
the barrel I don’t understand "the range of a gun’’ 

2 -Can ball cartridges («^) be fired from a gun? (A ball cartridge 
shown) Can you say what varieties of bores are in a rifle ? 

A —No 12, 16 

2— Bore 303? 

A — Can’t say 

Q—Banduks used in pultans are nfles? 

A —I don’t know 
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Q — ^Police guns — ^rifles or gun's >? 

A — ^Don't know 

I don’t know the names of the rifles used by soldiers in 1316 

g— Have you ever heard the name' of Martitu Henry? 

A —I don’t remember 

Q — You know the palla of a nfle? . 

A — ^What IS palla ? r 

g— How far it can hit an animal from? What is the' "Bengali word 
for it? 

A,— May be 200 or 300 or 400 or 1,000 cubiis. 

r 

Q — ^The Bengali word for it ? 

J — IsT As&f gi>?} 

To shoot one has to aim That 19 the g%ora (trigger) You have 
to aim ( fjptt*rl ^ ) sod tflen press tiie ghora 

g— Supposing you see. a deer 500 cu)jits off, you aim at it? 

A —Yes 

, g —There is a device for fixmg the ^im ? 

A —Yes, but I don’t remember it 

g —You know what is meant ,by , ‘foresight’ ? 
i4 — I don’t 

g— You understand ‘point blank range'? 

A— I don’t * *, * 

g — Can you explain or descnbe the device for aimmg — j'on know the 
meaning of “aim”? 

A — don’t know 

Q — ^You can descnbe the device on a gun to aim ? 

A —There may be a device, but I don't know 

V , > J 

Q —(In Hindi) Is there any device on a gun for taking correct aim ? 

A —I don’t know I understood the question * » 

fi— Can you name any of the nfles you had> 

A — 12 bore rifle 

g —Name ? 

A — don’t remember 

6 — You knew them and have forgotten because j'ou were ill in 
Darjeeling ? 

A — ^Might be 

g —You were a big shikari and knew ihe names of nfles you had ? 

A — ^I knew but I have forgotten 
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g— Why have you forgotten? 

A —I don’t do shikar now * ^ * / 

I don’t know the number of shots I do not remember if I ihot 
birds Nor if 1 shot hele hans I don’t remember the kind of 
birds I shot I don't remember if I shot snipe 

Q —You know that to shoot a big bird and to shoot a small bud, 
shots of different numbers (are) necessary? 

A —I can’t say Birds can be shot with shots, not deer Not even 
small deer 

' • I 

g— You understand shot ‘B’? 

A —Don't remember 

g-B B? 

A —Don’t remember 

QS S G ? 

A —Never heard May be one can shoot deer with these I did not 
take any such shots when I went to Dord Kitchener We took 
cartus ( ) as pronounced (cartridges) 

I don’t know the expression "Big Game’’ I^rd Kitchener and 
I went to shoot big beasts, but got no tigers Dord Kitchener 
came to shoot what I don’t know In that shikai I took with me 
cartus (cartridges) The balls inside might have been rgund or 
might be square But I don’t remember I don’t remember 
whether they were oval 

g —Can you describe the wound caused by a sohd ball and the wound 
caused by a hollow ball? 

A — ^Bach will hit as it will hit 

g— (A cartridge shown) 

A solid ball would pass through and not bnist inside 

g— Any ball that bursts mside? 

A — don’t know 

Q knew, but have forgotten ? 

A —Yes 

2— Did you hear Dum Dum? 

A —That IS Calcutta 

g— Dum Dum bullets? 

A — don’t know 

g — Bethal bullets you know ? ’ 

A — don’t 

2— Soft nosed bullets? 

A -No 
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Q —The bullet with soft part ? 

A —I don’t know 

A 

12— You knew and have forgotten? 

A —Yes 

<3 —“Smokeless powder” — ^you know’ , 

A —There may be such a thing, but I don’t know 

<2— You knew? ‘ 

A — I don’t remember 

<2 — You must have known ? 

A — Can’t recollect 

Q — ^You knew “powder” ? (English word used) 

A —What one uses on the body 

Q — ^Any other meaning ? 

A — 1 don’t know 

Q — Gun powder— you knew this expression ? 

A — don’t know 

)2— You know harud (gun powder)— this word? 

A — I don’t 

Q — ^You knew the expression ‘hammer-less gun’ ? 

A —There may be such a thing, but I don’t remember it 

Q —You said, ^ a banduk (gun) has a ghfira Have you seen a 
' banduk without ghora ? 

A — May have seen, but can’t remember 

<2— You knew the expression “hammer-less gun’ before? Have for- 
gotten it ? 

A — don’t remember ” 

The witness was re-examined at some length about shooting and guns, and 
deposed 

“<2 — ^You said you shot deer and tigers, etc Did you hunt on foot ? 

A — On elephants From elephant-back one shoots like this (shows) 
without taking an aim, as the elephant moves about 

<2 —You know 'handuker macW (the point at the top of the barrel) ? 

A — It IS on the nal (barrel) of the banduk (gun) I never called it a 
kal (mechanism) 

<2— You heard the word htkmat (device or mechanism) before? 

(Objected to Allowed) 

A —Yes 
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Q — ^You said to Mr Chaudhun that “by JaZJa I’ taean nal (barrel)” 7 
What do you mean^ (Objected to, allowed) , 

A —I mean the longer the ml (barrel), the farther the bullet will go 

Q — ^Have you seen such a thmg as this? (Shown a thing marked 
Ex XX) (Objected to Allowed) 

{Bx XX— A. lump of lead with a cross section roughly square m 
shape, each side of the square about 1 centimeter ] 

A— Yes I saw it at the Rajbari— it was made when bullets were 
exhausted Mekwin (Macbean?) used to make such things He 
used to make these for me 


j2— What sort of guns you had? 
A —No 12 


Q— Any other number? 

A -No-16 

I had a single barrel nfle I used to shoot with No 12 banduk 
(gull) 


Q —Can you shew what sort of kartus (cartridge) you took when going 
on shtkarl (Objected to, allowed) 

A —There is a round bullet m the kartus for No 12 


g— Heard the word baru] (gun powder)? 

A —No In our parts barud (gun powder) is called baruj “ 


The witness was again questioned on this subject and deposed 

"fn sromg to be brought here 

hgeS^Md dS^ ^ ^ shooting 


g —You would put it m the kartus (cartridge) ? 

^ ~used ^ Darjeeling ] 

No 12 No nfl ^ m ^ would shoot it from 


fi-Do yon know the kendra (centre) of a round thine > 
A— No ^ 


g-You know the centre of a round thmg? 
^ —The kal (machine) is so called 


radTddfer the weights of the two halves of a bullet-if 


g— Do you think this thing {Ex 
fired ? 


XX) would damage the barrel, if 


A —It may, if it IS big 
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Q — ask — this thing in any case ? ‘ 

A — Only if it proves' too big 

This thing I would fire from No 12 

\j2— From such a cartridge’ (Ex a (I) 

A —Yes ” 

In my opinion, the cross-examination revealed a complete ignorance of 
guns and shootmg, and not merely ignorance of a few English terms The 
witness had obviously received further mstruction before he was re-examined, 
but had not fully understood his lesson I find it almost impossible ta 
reconcile the ignorance displayed m this cross-exammation with the known 
history of Ramendra Narayan Roy 


“GUEST HOUSE” 

His cross-examination revealed the witness’s ignorance of the'- inside of 
that portion of the family mansion known as the 'Guest House’, but as he 
probably went but seldom into that part, he might have forgotten the details 
Rather more extraordmary is his statement in exammation-in-chief that when 
he went to Jyotirmoyee Devi’s house at Chakkar, on his first return to 
Jaidebpur, all appeared familiar to him It is admitted that the house at 
Chakkar was not built until after some time after the apparent death of 
Ramendra Narayan Roy at Darjeeling 


NAMES OF OFFICIALS 

The witness was questioned about officials who were posted at Dacca 
during the lifetime of Ramendra Narayan Roy and admitted that he did 
not remember them This inability to remember people who were well-known 
in the district before 1909 does not seem to me stiange — ^it was not shewn 
that the officials named were well-known to Ramendra Narayan Roy 

f 

The witness was questioned as to his memory of the Civil Surgeons 
stationed at Dacca before 1909 He deposed 

“Naren Mukherjee was Civil Surgeon when we tliree brothers were at 
Jaidebpur He came on many occasions, but I can’t say about 1316 

I do not know whether Naren Mukherjee has been cited in this case 

I have not met him smce 1316 Nor has he seen me, so far as I 
know He may have seen me from a distance, but I never talked to 
him ’’ 

Dr Narendra Natli Mukherjee was a witness for the plaintiff and proved 
that the plaintiff was brought to the witness in June or July, 1933 and had 
an intemew for about an hour and a half Dr Narendra Nath Mukherjee 
retired as a Civil Surgeon, but he was never Civil Surgeon of Dacca District 
The Kumars of Bhowal were well acquainted with the difference between 
a Civil Surgeon and other practising physicians Plaintiff’s mistake about 
Dr Naren Mukherjee being Civil Surgeon of Dacca is difficult to explain, 

hiB statement that he had not met the Doctor since 1316 seems to me deli- 

berately untrue 
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ABII/ITY TO READ AND WRITE 

One of the topics on which the greatest controversy has raged is the extent 
of Ramendra Narayan Roy’s ability to read and write The defendants 
asserted that though by no means a cultured man, he could read and write 
without difficulty, and they produced a number of letters from the custody 
of Bibhabati Devi which were said to have been written by him The plain- 
tiff’s party, on the other hand, contended that Ramendra Narayan Roy could 
merely sign his name in English and Bengali and that he was otherwise 
imable to read or write There is a mass of contradictory evidence on the 
point The oral evidence of members of the family seems to me quite 
unrehable, but there is evidence which came into existence before 1921 
which throws some light on the matter 


EVIDENCE OF PLAINTIFF’S PRESENT KNOWLEDGE 

Before discussing the evidence given to shew the extent of Ramendra 
Narayan Roy’s literary attainments, the evidence given by the plaintiff as to 
Ins present knowledge should be considered He deposed that he could sign 
his full name Ramendra Narayan Roy in Bengali, and that he could sign his 
name m English in three ways, vtz , Ramendra N Roy, R N Roy and R N R 
He was asked to identify the separate parts of his signatures, English and 
Bengah, and deposed 

"Witness asked to sign “Ramendra Narain Roy’’ (He writes on a paper, 
E# Z(161) Photo Album, II-1-43, which I have signed and which will be filed 
at the end of this deposition) Seeing this signature says 

This part (marked (1) by me) is Romendra This part (marked (2) by 

me) IS Roy This part (marked (3) by me) is Roy and this part is N (marked 
(4) by me) ^ ' 

I do not know (compound word) I don’t know whether 

(Ramendra) has any (compound word) 


Photo^Albuml^I-LlS)”^ requested by learned counsel on a paper (Ex 10(5) (I), 

This part is ^ (Rabmdra) (1) 

This IS Sf (ma) (2) 

This is 'Sig (3) (word ending with "da") 

This is (Roy) (4) 

anew'^meiTLr ^ ^ ^ l^^^e not learnt it 

ture I made (to?) myseS^onterng ^ 

witnIs^iL"tS't\e"?ettl7p^“®^ “ tno details The 

wimess laentibed the letter J? m Ramendia N Roy as Ramendra the letter 

M m the name as Roy, the Y m Roy as Roy and the /as n ' 

7 (M m Rflinendm) identified ? (R m Ramendra) as Rabmdra, 

the Benrah*"" T“‘ 

of the component prt, „( ^ s.g„t«ro aod «de w,M ta o S 
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which TV ere lucky This interpretation is confirmed by the evidence given 
by the same witness on the following day 

"(Witness asked to write his signature in full m English) 

Q— You have not written Narayan7 

A —I have written my signature 

Q — Did you write Narayan, yes or no ? 

A — ^No I have written my full name (shewn the signature first 
written) I can’t point out which part of my signature is Narayan^ 
Nor which part is Ramendra Nor which part is Ray 

0— You want to change what you said yesterday? 

A — I lost my head as counsel were doing maraman 

I remember Mr Chatterjee was not present m the room then 

/ 

Q — You pointed out yesterday which part was which ? 

A — don’t know the letters 

(Shewn the paper marked ** at the top) 

What I showed yesterday was wrong as my counsel had .gone 
out and my mind was depressed I do not know the letters ’’ 

The witness summed up his own present state of ignorance in the follow- 
ing words 

"What I wrote I know to be my full signature My full name is 

Kumar Ramendra Narayan Roy I don’t know whether my signature 

contains or does not contain these names ’’ 

The witness also stated that he did not know in what respect his various 
signatures in English differed from each other 

It is obvious, therefore, that the plaintiff was quite ilhterate, he could 
produce four signatures, but had no idea what the various parts of those 
signatures meant, and was unable to read anything, even one of his own 
names 


EXTENT OF RAMENDRA NARAYAN ROY’S LITERACY 

To shew that Ramendra Narayan Roy was almost equally ignorant, 
witnesses were exammed on the side of the plaintiff to show that Ramendra 
was very wild in his youth, that he neglected his studies during his father’s 
life time, and after his father’s death gave up all pretence of studying As 
a result, it is said, he could sign his name in Bengali and in Enghsh and 
nothing more 

In support of this version, our attention was drawn to three documents 

After the death of the father of Ramendra Naray'an Roy, one A H 
Wharton was appointed to teach the three Kumars colloquial English In 
his letter dated 25th July, 1902, resigning his post, Wharton wrote 

"Not only have your sons neglected their studies in every possible 
way, but they have in no way attempted to reform their deplorably 
bad habits, and it is evident to me that they had no intention whatever 
of taking my advice or of accepting my tuition ’’ 
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In the year 1904 H C F Meyer was Manager of the Bhowal estates, and 
in June of that year he wrote to the Collector of Dacca in the following terms 

“What IS required is some authority to whom I could appeal, at present 
there is no one The two younger Kumars are helpless as far as business 
IS concerned They have had next to no education The eldest Kumar is a 
very good-hearted lad, and as long as I am at his elbow, I can make him 
see things in proper light, he has business capacity , ■ 

He himself has acknowledged many times that his mother is ruining 
the estate and thmgs are getting worse, but when I try and get him assert 
himself and try and put matters right, he will not do anything He means 
well, and (if he had charge of the estate as karta) under my guidance would 
do well As regards the two younger Kumais — you yourself know that it 
IS impossible to do an3^hing with them They are constantly surrounded by 
low companions, who simply cheat them and get them to commit all kmd 
of follies” 

These letters indicate that Ramendra Narayan Roy was indeed wild and 
dismchned to study It seems to me a fair mference that his education was 
sadly neglected and that he was by no means intellectual in his pursuits I 
do not, however, consider that these letters prove absolute illiteracy 


A third letter said to have been sent by Kali Prasanna Ghosh, one time 
manager of the estate, was also referred to by the learned counsel for the 
plaintiff and relied on by the learned judge The relevant portion was in 
strange unidentified handwritmg below the signature of Kali Prasanna 
Ghosh This was inadmissible in evidence and need not be referred to In 
spite of the tvi'O letters from Wharton and Meyer referred to above, and in 
spite of the oral evidence given on the side of the plamtifi, I am convinced 
that Ramendra Narayan Roy could not have been so illiterate as was pre- 
tended It is admitted that there was a succession of tutors employed at 
Jaidebpur for the benefit of the three Kumars, and that some time before 1892, 
Ramendra Narayan Roy commenced his studies He continued these studies 
fitfuly and negligently perhaps— until his father’s death in 1901 That is to say, 
his studies undoubtedly contmued for at least nine years His younger brother 
Rabindra gave up his studies at the same time as he did, and was referred 
to in the same uncomplimentary terms as he was, in the letters written by 
Wharton and Mej'cr The elder brother Ranendra had obviously acquired 
much more education, though even he could not be described as cultured or 
educated Letters of the youngest brother Rabindra have been produced and 
admitted There can be no doubt that he could read and write, even though 
he made grammatical and spelling mistakes in his writing True there is 
some eiidence to shew that m the last year or so of his life, Rabindra 
tried to repair the deficienaes m his education, but I cannot believe that he 
improved from absolute ilhterary to the stage of writing such letters as 
appear at pp 22 and 23 in Part H, Volume I of the Photo Album 


NO EVIDENCE OF ABSOLUTE ILLITERACY 

Judging from the history of these three young men, one would expect 
the extent of Ramendra s education and ilhteracy would be intermediate 
be^een that of his elder and jounger brothers Both of them could read 
and WTite, and it seems probable that he could do so too But apart from the 
mere question of probability and a consideration of the length of time during 
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■which he ■ss’as under tutors, there are two documents on the record which 
also indicate that he must have been able to read and wnte If Ramendra 
Narayan was absolutely illiterate, this feet would have been known to his 
wife and to his wife’s mother Yet Bibhabati’s mother wntes about ’hitn 

"It IS not unknown to you either with what disdain and indifference 
Ramendra regards us If we wnte to him, he does not reply to our 
letters , if we go to see him, he does not see us" , 

and again 

"Far from coming, he does not ever want even to wnte us [torn) 
letter " 

And Bibhabati Devi in wntmg to her mother about Ramendra, said 

"But since you are commanding me to write, I shall certainly try to 
remonstrate -with him to the best of my power by wntmg to him ” 

I find it difficult to beheve that such letters could have been ' written 
about a man who was unable to read or wnte 
\ 

But more convincing still is the deed of management executed by the 
three brothers on the 15th February, 1907, by which the duties and functions 
■of the three brothers were presenbed Among other provisions, is one that 
“all the works of the estate will be accordingly managed and performed jomtly 
by Ramendra Narayan Roy Choudhury and the said Manager Rai Bahadur 
and both of them will sign all the papers " It seems to me inconceivable 
that this duty could have been imposed on Ramendra, if he was unable to 
read and unable to wnte anything but his o-wn name 

Lastly, inspection of the admitted signatures of Ramendra Narayan Roy 
shews that they were wntten by a man accustomed to wntmg If it were 
necessary, therefore, to decide whether Ramendra Narayan Roy was able to 
read and write, I should have no hesitation in deciding that he could But, 
as it happens, no such decision is necessary For, whether Ramendra Narayan 
Roy could or could not read and wnte, it is obvious that the evidence given 
by the plaintiff as to the extent of Ramendra's knowledge and the manner 
in which he acquired his ability to sign is ridiculous and untrue Whatever 
may be the truth, plamtiff’s account is ob'viously false 

His evidence is . 

'T did not mind my lessons I had a tutor Dwank He came when I 
was 7 or 8 He taught me ^ (fea), (gfw), the Bengali 

letters and A, B, C, D— these 4 letters I did not mind my lessons. 
Dwank Master tried his best and he said “You are a Raja’s son 
Learn at least to sign your names’’ I learnt this — both to sign m 
English and Bengali I learnt nothing else 

I signed in Bengah in two ways thus (wntes signatures on a 
separate sheet)” 

I 

“I don’t remember whether I commenced wntmg on slates or on 
paper. At the Dacca School I would take both May be I took 
slates only I may have taken papers too 


0— You scratched on either ( ) ? 
4— No 
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g— You scratched? 

4— No 

I can’t say how many years Dwarik Master tried ta teach me 
at Jaidebpur 

g— He came to teach you when you were 7 or 8 So he taught you 
for 4 years or so? 

A— I can’t say 

Q _if you take 8 from 14, how many years remain ? 

A ~7 years 

I learnt nothing from him I can’t say by guess at what time 
he asked me to learn to sign my name 

Q —You know a "Copy Book’’ ? 

A — r don’t 

2 — (Model Copy Book)? 

.4— No 

"When Dwarik Master asked me to learn to sign my name, how 
old I was I can’t guess 

g— 6 years? 

A —No, a child of six runs about 

Q— Before you went to school? 

A —I don’t remember 

2— After or before your father’s death? 

A —May be after 

2 —He wrote a signature and you imitated ’ 

A— I knew and could wnte all the letters of the Bengah and English 
alphabet I wrote my signature, Bengali and English, and Dwarik 
Master (said?) it was all nght After that I forgot all in course 
of time 

2— Did he wnte your signature for you to copy? 

A —I wrote it and he said, "that is your name’’ 

2 — Somebody spelt your name ? 

A —I wrote it myself, spellmg it myself 

2— The word ?itsrhl«i (Narayan) also? 

A -Yes 

2— Both English and Bengali? 

-4 -Yes 

I don’t remember having wntten or spelt anything else. 
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Q — ^You know the word "stick” ? 

4— No 

Q —"Men” ? 

4— No 

"Snd”? 

4— No 

I could not write anjrthmg other than my signature The letters 
of the alphabet I gradually forgot ” 


HANDWRITING 

The evidence on the question of Ramendra Narayan Roy’s literacy has 
]ust been discussed But there is also evidence of experts on both sides 
given after a comparison of admitted signatures of Ramendra of 1909 or 
earlier, and admitted signatures of the plaintiff of 1926 or later. 

EXPERT OPINION SOUGHT BY DEPENDANTS 

S C Choudhuiy was formerly Government handwnting expert attached 
to the Cnminal Investigation Department, Bengal In Bebraary, 1932, eight 
signatures in English of Ramendra Narayan Roy and a number of signatures 
m English of the plamtiff were submitted to S C Choudhury through the 
Commissioner of Police, Calcutta The followmg is the list of signatures and 
the note attached to them 

"Ex 5[l)~List of documents annexed to Ex 5 

Received from Mr D H Colson, 
Commissioner of Police, Calcutta, on 23-2-32 
Illegible 


DIST OF DOCUMENTS 
Group A 

Hundies — executed 'by the late Kumar Ramendra Narayan Roy and hts 
hi others 

1 Seven hundies and one hand-note 

Group B 

Signatures of the impostor posing as Ramendra Narayan Roy 

1 Four Vakdlatnamas with signatures of the impostor as ‘Ramendra N 
Roy' filed in Dand Registration cases at Dacca m the year 1929 

2 Three typed petitions containing eight pages in Land Registration 
Appeals 50 and 51 of 1929-30 filed before the Collector of Dacca, and bearmg 
the signature of the impostor as ‘Ramendra N Roy’ 

3 Tuo petitions in Bengali in Land Registration cases Nos 2718 and 
2719 of 1929-30 before the Land Registration Deputy Collector and signed by 
the impostor as ‘Ramendra N Roy’— six pages 

45 
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N B — Signatures in Group A of Kumar Ramendra Narayan Roy underlmed 
vath a red pencil are to be compared \nth those of the impostor in Group B 
also similarly underlmed. Five signatures from each group which are most 
dissimilar may be selected for compansonj and opinion with reason may 
kindly be recorded Prints, enlargements as well as the negatives, are to 
be returned along with the expert opinion and the documents ” 

"E« 5[2)—Note annexed to Ex 5. 

S S C 
22-2-32 


NOTE 

Twenty-six signatures on twenty-six sheets of paper divided mto two 
Groups A and B are herewith sent for compansoa and opimon of the expert 
If l\Ir S C Choudhury, handwntmg expert, is not available, the specimens 
may be sent confidentially to some other competent expert whom the Commis- 
sioner of Police may select Five signatures from each group which are most 
dissimilar may be selected by the expert for comparison, and his opinion with 
regard to them may be sent along with the twenty-six specimens, prints, 
enlargements and the negatives The expert is requested to do the work 
personally and with as much care and attention as possible, givmg full reasons 
for his opinion The matter is to be treated as confidential The papers are 
to be returned together with the opimon etc to the address of S C Ghose, 
19, Lansdowne Road, Calcutta, and if he is not available, to Mr S, N Banerjee 
of the same address personally and on his signature of receipt The fees will 
be paid on receipt of the bill by S C Ghose at the same address ” 


MR S C CHOTJDHDRY’S REPORT 

S C Choudhury e xamin ed these signatures and submitted the followmg 
report 

"H. W 17-32 

End to No H W 17-32/2, dated 9-4-32 
Signatures of Ramendra N Roy 
Groots a B 

Group A -Signatures on Hundis marked A3, A4, A9, A17, A18, A20 and A23. 

Group B— Signatures on Vakalatnama, dated 17-12-29 marked B1 

Signatures on Vakalatnama, dated 2-12-29 marVed B2 

Collector of Dacca, dated 
19-2-29 marked B3. B4, Bo, B6 and B8 

Signatoes on petition to the Deputy CoUector of Dacca, dated 
30-11-29 marked B7 

The ^a^ation of the signatures of ‘Ramendra N. Roy’ ’S handicapped 
to a great extent, as the two sets of signatures (Group A and Group B) have 
got a difference of 20 years between them This gap of 20 years might again 
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liave been affected by infirmity, disease, old age etc , which factor brings 
■with it other -vririations than those which may happen under ordinary circums- 
tances Expert Hagan is of opmion that the ‘effect which sickness or disease 
has upon the writing habit of persons in the production of their signatures is 
too varied to be discussed with an3rthmg like an accurate consideration of the 
subject ’ And about the effect of old age on the writing or signature of a 
person, this eminent eijpert says, “It frequently happens in the -writing of 
persons advanced in years, and m which declining muscular power and control 
IS strongly jnamfested, that the writer again becomes a child between the 
struggles to will and to do, and reproduces the irregularities of form that come 
with the early efforts made when laming to -write ’ 

The examination in the present instance is done under this set-back For 
an accurate and infallible consideration of the subject in such a case, 
signatures of contiguous dates (as far as this is available) are required to be 
examined As far as the data present themselves it is found that — 

(1) The slope in the A senes of signatures is 40° to the nght at the 

beginning, increasing to 55° at the end In the B senes this is 
almost vertical (slightly mclmed leftward) at the beginning, then 
from M to N it is inclined to the nght 5° to 10°, and at ‘Roy’ it 
has reverted to the vertical position of the same degree as at the 
beginmng 

(2) In the A senes of signatures the penhold is normal, the shading 

appearing in the vertical strokes In the B senes lie penhold is 
lateral, the shadmg appearing in the strokes that are about 45° 
from the horizontal 

(3) The rythmatic pressure on the pen found in the A senes of signatures 

is not to be found in the B senes The hair lines m the upstrokes 
found in the A senes have been replaced in the B senes m some 
cases (v%de Bl, B2, B7, etc), by thick upstrokes 

(4) In the A senes of signatures the alignment has taken the form 

of a gradual arc (illustrated) In the B senes of signatures this 
arc IS to be found m the alignment (but m an accentuated form) 
till R In some of the signatures [e g , m. B2) it is erratic, the arc 
forming the other way {illustrated) 

(5) The even line quahty of the A senes of signatures is not to be 

found anywhere in the B series The -wnting tempo is markedly 
slower and the strokes show impeded movement, marks of hesita- 
tion and tremor to a marked degree The signatures in the A 
senes show the wnter’s full control over the pen (except in a 
few minor mstances as at ‘e’ and ‘n’ in ‘Ramen’ in A3), while in 
the B series of signatures the wnter’s control is weak to the 
extreme 

(6) In the A series of signatures the pen-pauses are ‘R - amendra - N - 

Roy’ Variation is found m some where the whole of ‘Ramendra’ 
IS written in one operation In the B senes stoppages are found 
at the middle of the 1st ‘a’ and sometimes at the middle of ‘e’. 
These pauses at ‘a’ and ‘e’ are unusual halts The other pen- 
pauses are similar to that of the A senes 

(7) The garland curves found at the base of the letters m aU the 

signatures in the A senes are not found in the B senes of 
signatures Here they are angular in most cases The arcs that 
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are found in a few instances in the B series are of a very poor 
nature and have more of angulanty in them than of curves 

(8) It will be found that letters ‘m’ ‘n’ etc m the A series of signatures ' 

have all got retrace (illustrated), while in the B senes 'm’ and ‘n’ 
cannot be found anywhere to have retrace {illustrated) But there 
IS total absence of retrace m 'd' in A3, and in this respect it is 
very similar to the ‘d’ of B6 Retrace in letter ‘d’ is visible 
m B4 

(9) The angle value (between the general and auxihary slope) ranges 

from 30 to 35 m the A senes of signatures In the B senes this 
goes up to 70 

(10) There is a distinct similarity m the peculiarity of the form of 

letter 'R’, and partly of letter 'd', between the A and B senes 
of signatures, and to some extent with regard to the alignment 
mentioned m 4 The movement (by the wrist) is similar in both. 

From the above it is seen that the charactenstics in the A series of 
signatures are mostly different from those of the B senes 

Whether it is possible that the wnter of the A series of signatures wrote 
the B senes after a lapse of 20 years and whether the differences found are 
possible to have been caused by infirmity, old age or disease, or whether 
an mdependent wnter of a very limited writing capacity imitated the signa- 
tures of the A senes in B after a considerable amount of practice can only 
be judged by an exammation of signatures of contiguous dates But it is to 
be noted (agamst the latter possibihty) that a very considerable amount of 
practice is necessary to maintain the regularity of the characteristics found 
in the B senes of signatures and then to put m the signs of infirmity or 
old age, and that it presupposes a supenor power of observation and execution 
on the part of the imitator The first is a more probable theory than the 
second had the signatures in the B series been imitations, better imitations 
could certainly have been produced, and that some of the differences in the 
charactenstics in the B senes (from the A senes) may be explained as 
differences ansmg from the accentuation or modification of the writing habit 
(of the wnter of the A series of signatures) due to infirmity, old age or 
disease 

see, 

Examiner of Disputed Documents 
8-4-32" 


EXPERT APPROAeHED LATER BY BOTH SIDES 

Certain Bengali letters alleged to be letters written by Ramendra Narayan 
Roy to his wife were filed m court m a sealed cover at the beginning of the 
10 M ^ letters were photographed under orders of the court in December, 

^otographs and photographs of some admitted signatures of 
plamtiff were taken by defendants’ pleader to Calcutta in January, 1934 and 
^ Oioudhury for a further opinion The opinion was sub- 
.4 if January, 1934 In the meantime, on some date between 

the receipt by S C Choudhurj- of these papers and the submission of his 
report, a pleader acting on behalf of the plaintiff took some signatures of 
Ramendra Narayan Roy and some of plaintiff to S C Chondhnry for opinion 
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Some of these were the satnei signatures as had already been submitted by 
defendants' pleader, and S C Qioudhiiry refused to accept them from the 
plamtiff’s pleader He did, however, accept the new matenal and consent 
to give an opraion thereon He gave that opinion on the 9th of January, 
1934, and then on the I2th of January, 1934, deposed in Dacca as a witness 
on behalf of the plamtifE 

One P N Mukherjee, a pleader ordmanly practismg at Alipore, and 
supposed to be an expert in handwriting matters, had been employed by 
defendants to consult S C Choudhury regarding the signatures and had a 
discussion with the latter before he submitted the report of the 8th of 
January 

As soon as the defendants reahsed that S C Choudhury had been 
summoned as a witness on behalf of the plaintiff, they brought P N 
Mukherjee to Dacca to cross-examine S C Choudhury It has been sug^sted 
that this was grossly improper conduct on their part It may have constituted 
a breach of professional etiquette to call m P N Mukherjee foi the purpose 
of cross-examining this witness, at a time when a senior counsel was in charge 
of the defence case and 'was present m court, but it cannot be argued that 
either the witness or the plamtiff was in any way prejudiced therel^ S C 
Choudhury was well aware, at the time of his consultation with P N 
Mukherjee, that the latter had come to him as a pleader of the defendants, 
and had come to discuss the matter in the defendants’ mterest It is not 
suggested that P N Mukherjee’s conversation with S C Choudhury was 
confidential, m the sense that it was not to be repeated to the defendants; 
It is not suggested that P N Mukherjee practised any deceit on S C 
Choudhury If P N Mukherjee had instructed the defendants’ counsel dunng 
the cross-exammation, and the questions had then been put to the witness 
by the counsel, no objection could possibly have been taken, and this breach 
of etiquette, therefore, did not in any way prejudice the plamtiff 


EXPERT’S BREACH OF PROFESSIONAL ETIQUETTE* 
SUSPiaOUS EVIDENCE 

But the breach of professional etiquette on the part of S C Choudhury 
IS of a different nature It seems to me in the highest degree undesirable 
for an expert to consent to give opimons to two contesting parties It is 
moreover difficult to beheve that the plamtiff’s pleader would have persisted 
in requestmg S C Choudhury for an opimon after learning that this expert 
had already been consulted by the defendants, if the expert had not revealed 
the nature of the opmion already given 

S C Choudhury’s conduct in consenting to give an opmion to the 
plamtiff after giving one to the defendants seems to me so suspicious that I 
attach little value to his subsequent opmions and to his evidence in Court 
The opimon he gave m 1932, however, stands on a different footing, it was 
given at a time when he had not been approached by the plamtiff’s agents 


VALUE OF EARI,IER REPORT 

The report is an extremely interesting one Out of the ten characteristics 
in the handwnting selected for comment, seven are found to be radically 
different in the two sets of specimens In the remaining three the differences 
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are not so marked The opinion of the expert can be paraphrased m these 
words the charactenstics of the two sets of handwriting are different, but 
masmuch as the characteristics are constant throughout the whole of the 
second set, this set cannot be forgenes 


The expert was obviously considering the possibihty of the second set 
being in a feigned hand, t e , in the hand of a writer who was attempting 
to write in a style different from his natural style But that is not the 
position m the present case There can be no doubt that, apart from his 
ability to make these signatures, plaintiff is wholly illiterate The defence 
case is that until he appeared in Dacca he was wholly illiterate, that after 
his appearance, he was given some signatures of Ramendra Nhrayan Roy 
to learn, and he learned to produce those signatures at first by copying the 
ongmals time and time again, and later from memory Their case is that 
he never learned to write separate letters, and that he has no style of his 
own apart from these signatures 


It IS obvious that if this procedure had in fact been adopted, the 
characteristics which are due to the manner of holding the pen, the manner of 
resting the weight of hand or arm on the table and the pressure applied to 
the pen would remain constant There would be no feigning, and conse- 
quently no cause for vanation in these characteristics The reasons given in 
the report for thinking that the sepnd group could not be forgeries are, 
therefore, of no weight, and all that remains is the fact that the characterisbcs 
of the two wntings are markedly different, except that the ahgnments are 
not lery dissimilar, the pen-pauses are occasionally the same, and there is 
a simiharity in appearance in two letters, viz , ‘R» and ‘d’ Considering that 
the "R”s and "d”s in Ramendra's handwriting are most unusual in appear- 
ance, this similarity means nothing The disappearance of this unusual “d” 
from plaintiff s later signatures is much more remarkable 


The learned trial judge examined the evidence of the experts carefully, 
more particularly to decide whether the specimen signatures were the work 
of a nnst writer, a fore-arm writer, a finger writer or an elbow writer 

of wnst wnters and the number of fore-arm writers is legion 

^ns“ wnterJ'or hoff. Narayan Roy and plaintiff were both 

hSdinJ ^ fore-arm wnters, this would be no justification for 

belonSd It would merely show that each 

saeirest that thav ^ identifj^ng charactenstics 

to or «idividuals-if the characteristics were likely 

vearnStmenre fr/r” ^^^ting If after twelve or fifteen 

before and rest*? hra arrT'” ^ the same manner as 

he will produce a manner and applies pressure similarly, 

han.^-ntmv even characteristics to his old 

nanawnting, even if the superficial appearance is different 

angle ’ rests ft" differently, writes at a different 

he ^ applies pressure in a different 

tli same nerson tl ^landivntmg-as different as if he were not 

tJie same person as the one who wrote the earher specimens 


“widdkst” guess-work 

the 2m?T^Tier*?n^P^W the earlier set are 

if the charactenstics of °i f t*® justified , 

tiie cuaractenstics of the later set are essentially different from those 
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of the earlier set, the difierence may be due to the fact that the uTiters of 
the two sets are different, or it may be due to the uTiter of the older set 
shedding his ongmal charactenstics and adopting new ones But there is 
no method of ascertaming iihich of these alternatives is the correct one The 
handwritings are different, whether the scnbe of one is the same as the scribe 
of the other, or not , and any opimon to the effect that the scnbe is the same, 
though the wnting is essentially different, seems to me guesswork of the 
wildest descnption 

S C Choudhury’s opimon proves that the handwntings are different 
his guess that the scnbe is the same, seems to me unconvincing But the 
mere fact that the handwntings are different does not satisfy me that the 
scnbes are necessarily different If a man abandoned the habit of wnting 
for 12 or 15 years, and then remembered only his signature and had no 
knowdedge of the separate letters constituting that signature, he would 
almost certainly have lost his earlier wnting habits and would have to acquire 
new ones The evidence of the experts certainly does not proi e that 
Ramendra Narayan Roy and plaintiff are the same person, but it does not 
prove conclusively that they are different 


SUSPICIOUS FEATURES IN PLAINTIFF’S HANDWRITING 

The suspicious feature about the plamtiff’s handwnting in my opinum 
hes m the marked superficial resemblance between his early efforts in 1926, 
on the memonal Ex J, and the gradual disappearance of this superficial 
resemblance, until we reach the pathetic attempt at writing made in court. 
Ex 3 {4) senes 

This appearance and disappearance of the superfiaal resemblance does 
tend to support the theory that the earlier specimens were made with a 
genume signature in front of him as a model, and the later ones were the 
attempts of an illiterate man to reproduce the same from memory after 
(possibly) months of trial 

The learned trial judge was inchned to the view that nobody would think 
of teaching an ilhterate man merely to produce certain signatures wuthout 
teaching him the alphabet, or the separate letters m the signatures 1 am 
not satisfied that such is unthinkable "When a man is taught from the 
alphabet upwards, he acquires a handwnting habit of his owm , and of writers, 
only a skilled one can hope to produce a passable imitation of another’s 
signature If plaintiff is an impostor, and if he had been taught to write, 
it IS unprobable that he would have produced a signature in any w’ay resem- 
bling those of Ramendra Narayan Roy If he had been taught the meaning 
of each letter in the signature he had learned, and had been allowed to 
pretend that he remembered these letters, he would have been faced wuth the 
difBculty of wnting other words contammg the same letters and showing an 
extent of hteracy which he does not possess 


CONCLUSION IDENTITY NOT ESTABLISHED 

The learned judge’s finding as to plamtiff’s faint memoiy of the letters 
has already been discussed My conclusion on this subject is that there is 
nothing m the handwnting of the plamtiff estabhshing his identic wuth 
Ramendra Narayan Roy, and there is one feature at least which suggests 
that the ability to wnte at all has been acquired smce 1921. 
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Thus it seems to me that the plaintiff's own deposition does not reveal 
any knowledge that might not have been acquired with ease during the years 
of his residence as a member of the family since 1921, and on the other 
hand, it betrays an ignorance uhich is difficult to reconcile with the truth 
of his claim to be Ramendra Narayan Roy 

It can safely be said that anyone, judging this case on the plamtifi’s 
deposition and ignoring the rest of the evidence, would reject his claim without 
hesitation 


OTHER EVIDENCE OF MENTAL IDENTITY 

The evidence obtamed from outside sources to prove the mental identity 
of the plaintiff and Ramendra Narayan Roy, consists of statements by a 
large number of witnesses to the effect that plamtiff was able to recognise 
them and to name them and sometimes their relatives at sight, and also 
evidence that plamtiff remembered a number of incidents, the details regarding 
which could not in the circumstances have been supplied to him by others 

ALLEGED RECOGNITION OF PERSONS BY PLAINTIFF 

I am unable to attach much importance to the so-called recognition by 
plaintiff of persons with whom he came in contact The evidence of 
Jyotirmoyee Devi makes it clear that plaintiff uas always accompanied by 
some member of the family who was m a position to furnish him with 
information There can be no doubt that many of the witnesses who 
deposed that plaintiff recognised them at first sight, honestly believed that he 
did so There can be no doubt also that if the plaintiff, without assistance 
from an j one else, uas able to identify all these persons and to greet them 
b> their own names or by descriptions that applied peculiarly to them, 
that evidence would be almost sufBcient to estabhsh his identity as Ramendra 
Narayan Roy The question is whether he did so without assistance from 
anjone else In the present case we have to consider the possibility of the 
plaintiff being an impostor assisted by a group of conspirators who were well 
aware of the imposture, and who were alert to assist plaintiff in his attempt 
to persuade people generally that he was Ramendra Narayan Roy The 
evidence that plaintiff apparently recognised a large number of people would 
have no value, if it were sheun that the circumstances were such that he 
might have done so on instructions from a fellow conspirator It has been 
admitted that he was always accompanied by a member of the Bhowal 
family, and there seems to be no doubt that one or other of his companions 
had the requisite knowledge to be able to give him instructions The only 
question is whether that companion had the opportunity to do so 

OPPORTUNITY OF INSTRUCTION BY COMPANIONS 

From the endence of some witnesses, it is obvious that the opportunity 
was present For instance, Dimmth Baisya deposed 

'T saw- the plaintiff again in 1328 “by guess” Before he left for Darjeeling, 
the second Kumar used to call me Baisya, as I am a Baisya by caste In 
1328 I saw the plaintiff at Jjotirmoyee’s house at Jaidebpur I was there 
for 1 or 2 hours at this interview I could not go near him as there was 
a crowd, saw him from a distance and came away One or two davs after 
I went again to that house I went close to him, and took a good look at 
him I recognised him after I was there for half an hour, and I stayed a 
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little longer He called out to me (Baisya, bow do you do’ ?)” 

And m cross-examination, be deposed 

"I could not recognise him that dav I had seen him 10 or 15 minutes 
I was with him for 2 hours the next day, but not this day, though I knew 
him in half an hour I told nobody on the first day that I did not recognise 
him Next day I saw him quite close— about 4 cubits from him I looked 
at him for half an hour People were seated near him Of these I remember 
Budhu Jabbu might have been there There were 2 or 3 other people 
When I was looking at the playitiff, during the half an hour I was doing so, 
he was talking to Budhu The plamtiii also glanced at me during this, but 
he was talking to Budhu He glanced at me once or twice I bowed to him, 
touching the ground with my hand, and as I stood he said, “ 

(Baisya, how do you do’)” Before tliat, I had seen m his face that he knew 
me When I bowed to lum, he was not, at that moment, talking to Budhu 
Before that he was talking to him and glancing at me After he said, “ 
(Baisya, how do you do’)”, I sat for a while and left” 

Ganga Charan Baneijee described the recognition by plaintifi in these 
words 

“Budhu and Jabbu were my students m the school Reaching Dacca at 
9 am, I went to Jyotirmoyee’s house and went to her in the inner apartments 
She asked me when I had come and how I was I answered those questions 
and said nothing else We had no talk about the (second) Kumar at all 
Then I came downstairs I had gone upstairs only to see her Coming 
downstairs, I went into the same room in which the Kumar was on the day 
before I found there 20 or 25 people I knew none of them I sat down 
and began to look at the plaintiff He w’as seated dressed as on the day 
before, except that he had not the towel I began to look for the marks that 
the second Kumar had I did so while I was seated some 2 cubits oS I 
did not notice where the second Kumar was looking I looked on for 
about half an hour I looked at him from head to foot I saw ^the same 
marks that the second Kumar had — exactly the same marks Then I was 
firmly convinced he was the second Kumar Then I went out for some 
reason or other, and got into another room and then returned to the room 
in which the plamtiff was I had gone out to have a smoke When I 

returned to plaintiff’s room, he asked, ‘‘ '9'OPtM Rtq ’’ (Master, 

where were you so long?) I had recogmsed him fully before this ” 

Pmnnath Ghosh deposed m exammation-in-chief 

“Subsequently in 1328 I saw this second Kumar I saw him at Jyobrmoyee 
Devi’s house This was towards the end of Baisakh, 1328 I was then at 
Dacca I heard the rumour and went to see him I went to Jyotirmoyee’s 
house two days On the first day I could not go near the plaintiff as there 
was a crowd, and hence had no speech with him Next day I went close to 
him After looking long and after noticing his hands and eyes and hair and 
leg (shows leg from top of the foot to the knee), I knew I asked him 

“Do yon know me?” He answered (*£ officer of my 

paternal aunt) (father’s sister), in a certam (halting) manner, but 

in Bengali ” 

And in cross-examination 

“I went to see the plaintiff next daj in the morning, at about 9 or 10 a M 
Till then I had no talk with anybody as to whether he was in fact the Kumar 
I went to Jaidebpur to ascertain that On tlie day I saw the plamtiff seated 
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m a room with his jata and beard About “ashes” on his body I am not 
sure In the same room there were some relations and one or two neighbours 
The neighbours were Hem Chandra De and who else I can’t say The 
relations were Tebbu, Budhu and Jyotirmoyee These knew me from before 
I was an employee of j 3 ’otirmoyee’s estate then, though it w^as in the hands 
of a Receiver I went close to the plamtiff and bowed to him That is the 
first thing I did after getting into the room When I bow’ed to him I did 
not bow to him as a Kumar or sannjasi I bowed on the supposition that 
he was Kumar, as I had heard he was I sat after I bowed to him I sat 

or 2 hats from him Then I looked at his body Then the chest was 
covered with a towel The rest w-as bare I looked at him closely He 
also looked towards me He saw me I looked at him for 10 or 12 minutes 
The people then were talkmg— the plaintiff, Budhu, Jabbu and Jyotirmoyee 
also were talking I di,d not notice what they were talking” 

The evidence of other witnesses suggests to me that the apparent recogni- 
tion could not have been genuine, and therefore, must have been made on 
information supplied by a companion Thus Ashutosh Banerjee, a railway 
official, who m 1908 had a long beard— reaching to his belly— thick, dense, 
well spread out beard a beard which covered the wffiole cheeks, a moustache 
to match, and wffio w’hen he saw the plaintiff m 1921 was clean shaven and 
practically bald, described the mterview m these words 


“The first interview with plaintiff after plaintiff’s return was m April or 
^lay, 1921 I can’t (sic) how long after his arrival at Jaidebpur I went 

5 or 7 days after I heard of it When I met the plaintiff, about 500 or 600 

people were there It was afternoon I can’t say if those people had come 

to test him, but I heard I can’t say if the second Kumar was there with 

a new to give a datsan to the people I w-as there 10 or 15 minutes I had a 
good sense of time I saw' him for 4 or 5 minutes before I recognised the second 
Kumar He was not lookmg at me w hen I w as looking at him Budhu Babu was 
sithng by his side dunng the penod After these 4 or 5 minutes I was satisfied 
-D Kumar I w’as satisfied by his appearance before he 

-1 Budhu knew me of course I was acquainted with Budhu during the 
disappearance During the 4 or 5 minutes I was looking at 
tbp Tiln°n+« "whether an\ other mstance of recognition by 

tbJ speaking to people during 

Sem H i ^ere m front of him I cannot name 

f conversation was gomg on J do not remember 

I [pS^y ^ recognition by the plaintifi during these five minutes 

cubite ^ I then 4 or 5 

bits from the plaintiff then, and there were people all around me Budhu 

said “ C5PR Po you know him?)” Then for the first time the plaintiff 

noticed nie Directly he saw me, he paused a little, and said, 'srfe Tt? 

at\bl ‘side"" an? sLe ftmlJair m^S) 

to pkintiiTK-^Budh? conclusion that the information was supplied 

by the foUowung instance of memory shown 

recolL'efwwTr'r“ ^ if he 

recollected where he had seen me first I asked this in my basha He said. 
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"Rankin (when Mr Rankm was going away) This was a 

fact Refore I put this question to him I had not mentioned this matter to 
anybody ” 

But in cross-examination he deposed 

"Mr Rankin’s party at which I first met the second Kumar was in 1906 
I was 12 or 13 then It was a farewell party at Northbrook Hall Mr Rankin 
was leaving Dacca on transfer He was the Distnct Magistrate of Dacca 
The party was attended by 150 or 200 people I don’t remember if I saw 
Mr Savage in the party 

<3— Did you ever see Mr Savage? 

A— Yes 

Q —Did you see him at the party of 1906 ? 

A — ^That I don’t remember 

In that party I had no talk with the Kumars ’’ 

It IS obvious that this cannot be a genuine conversation If the witness 
had no conversation with the Kumars at that party, and if the witness w>as 
aged only 12 or 13 years at the time of the party, it is inconceivable that 
the plaintiff should remember seeing bim there 

I have examined the evidence of alleged recognition by the plaintiff, and am 
not satisfied that there was genuine recognition in any case The witnesses 
deposed 12 years or more after the madents described, and their recollection 
was probably inaccurate Some of them were apparently convinced that there 
was no opportunity for other persons to inform plaintiff about their identitv, but 
I am not satisfied that there was any sufficient reason for such conviction 


ALLEGED MEMORY OF PAST INCIDEiNTS 

In addition to the evidence of recognition of people by plaintiff, evidence 
has been given to shew that plaintiff remembered incidents of the past known 
only to Ramendra Narayan Roy Three such incidents have been referred 
to as of special importance 

The first of these incidents is the one described by N K Nag The 
evidence on the point has already been set out in discussing the supposed 
recognition of the plaintiff by this witness Now it is clear from the evidence 
that the incident was mentioned first by plaintiff, and not by Nag There- 
fore, the plaintiff did not shew knowledge of an incident first referred to by 
Nag If the incident was known to other members of the family, the fact 
that plaintiff w’as able to refer to it four years after putting forward Ins 
claim, would obviously be no evidence of memory on his part The witness 
himself admitted that he himself might have mentioned the inadent to 
others, and added "The Bara Kumar and Mejo Kumar had requested father 
not to disclose it — not on this occasion, but on another occasion when the 
second Kumar had borrowed money from my father ’’ 

It is clear, therefore, that the incident had been discussed in the family 
and might well have been known to those members of the family who were 
siding with the plaintiff N K Nag made it clear in his endence that at first 
he thought that news of his intended visit to plaintiff had been given This 
indicates that there had been the opportunity to send such mformation I£ 
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3ustify the court m regarding this as genuine recollectio 

The second of these incidents is the bird shooting inadent described by 

,n an earlier porticm of this must have been 

I'^inSSit hkrtM“described by Gouranga Chandra Kabyatirtha The 
Zttrflhl only witness to give any details as to the circumstances in which 
the ouestion was put to the plaintiff and the answer given The witness 
dear that there was a great uproar at the time the question was 
tSt th^ question was explained to the plaintiff by writing interpre- 
ters for the witness deposed 

“Ashu Doctor himself put the question I mentioned 


Q —Had these questions to be explained to the sadhu, yes or no ’ 

A -I cannot say-there was a “big” golmal when this question was 
put, and after that there was discussion 

Q J3 it true that the question had to be explained to the sadhu in 

Hindi? 

A —The assembled people talked, but I do not remember how it was 
put 


g— How did you understand it> 

A —Half Bengali, half Hindi 

g— Is it true that some persons in the assembly had to explain the 
question to the sadhu? 

A —It was explained, but how I must say 

To Court — ^It was explained in the sense that the assembled people 
proposed that Ashu Babu must tell the name to somebody so 
that the answer might be checked 


g— What do you mean by this? 

“Some persons from the assembly explamed the question to 
the sadhu m Hindi or Bengali”? 

A —Witness explamed it in Bengali thus ^*(1 

^ (of the people assembled 

there, who explamed it in Hindi or m Bengah ?) ” 

This fact IS true” 

It seems to me to be clearly proved that Ashutosh Das Gupta gave an 
incorrect answer to the question, and that this caused an uproar But I am 
not satisfied that there was no opportumty in the confusion and uproar for 
some persons to suppl) the plaintiff with the conect answer 

The third of these important incidents was described b> Jitendra Behan 
Mulhopadhyay before the plamtiff was called upon to depose 

The descnption is as follows 

"Next day I went out with him on an elephant Budhu was with us 
We proceeded towards Rajbagan To the south of it is a tal tree He 
asked when we approached “Was not a snake caught here?” It is a 
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fact that a snake was caught here 2 or 3 months after I went to Jaidebpur 
as the second Kumar’s companion An ula-poia also called Chandrakona 
snake lay m the sun under the tal tree The second Kumar and I went to 
see it, and he said, “This must be caught” He made a noose with cane, 
at the end of a bamboo, and put it into the snake, and the snake thus caught 
coiled round the tree Certain malts and other people uncoiled the snake 
with great difficulty, and the snake was put into a kerosene box and brought 
home and some time after sent to the Alipur Zoo ” 

' The witness was dismissed from service under the Court of Wards crimi- 
nally prosecuted, though the cases were found to be false I do not feel that 
he IS a witness on whom any reliance can be placed The evidence, therefore, 
that the plaintiff was able to recollect mcidents knoum only to Ramendra 
Narayan Roy is far from convincing and does not suffice to prove the mental 
identity of plaintiff and Ramendra Narajan Roy , 


SUMLHNG UP ON THE CASE 

My conclusions on the evidence furnished b> the plaintiff’s witnesses 
ma} be summed up as follows 

1 The evidence proves almost beyond possibility of doubt that Ramendra 
Narayan Roy died in Darjeeling about midnight on the 8th May, 1909 

2 There was a wide-spread rumour in 1917 to the effect that he was 
alive and wandering with sannyasis, there may even have been a vague 
rumour before then Such a rumour is no evidence that he was nlive Ihe 
rumour of 1917 may have followed the appearance at Jaidebpur of a sannjasi 
vowed to silence There is no reason to believe that any statement was 
made by that sannyasi to give rise to the rumour 

3 The story that anonymous letters were received shortly after the 
death m Darjeelmg, and that the Madhab Ban sannyasi came and told the 
members of the family that Ramendra was alive, and that searches w'ere 
made by Akshay Roy or by Sati Nath Banerjee, is fiction, pure and simple 

4 There is no reason to believe that the present plaintiff ever suffered 
from loss of memory 

5 When the plaintiff appeared in Dacca and Jaidebpur, be was not in 
fact recognised Some people may have thought that they noticed a likeness 
in him to the dead Ramendra and have gossiped about the likeness, but 
until after Jyotirmoyee Devi had announced that plaintiff was her brother, 
nobody had recognised him 

6 Jyotirmoj'’ee Devi did not recognise the plaintiff. She and her relatives 
started a campaign to persuade people that plamtiff was her brother and 
to produce evidence in his favour 

7 Neither the plaintiff nor his supporters behaved as Ramendra 
Narayan Roy might be- expected to beliave They all behaved as tliough 
he would be rejected as an impostor 

8 The general physical appearance of the plaintiff,— his age, height, 
build and colouring, — is similar to that of Ramendra Naravan Rov In addi- 
tion, he has scah skin on ankles and wnsts, and had an irregular scar over 
his left ankle, both of which features were to be found in Ramendra On 
the otlier hand, tlie colour of his eves is different, the shape of his nose is 
different, it is extremely likely that plaintiff has never had sj-phihs, and 
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certain that his syphihtic history could not have been the same as that of 
Ramendra Narayan Roy, and 

9 There is no evidence worth the name to shew mental identity , and on 
the other hand, the plaintiffs own evidence is difficult to reconcile with 
such identity ^ 

Or, the matter may be approached from another angle 

It is certam that on one side or the other there has been a conspiracy 
Either the plaintiff’s principal supporters have conspired to put forward an 
impostor, or the defendants’ party conspired in Darjeelmg to obtain a 
substitute body and to fake a cremafaon on the 9th of May, 1909 

The defendants’ men had neither the motive nor the opportunity to 
conspire, nor did they behave like conspirators On the other hand, the 
plaintiff’s prmcipal supporters had both opportunity and motive to conspire, 
and their behaviour was comprehensible, if they were acting in pursuance 
of a conspiracy, but was unnatural and incomprehensible, if they were not 
so acting 

I am satisfied, therefore, that the plaintiff is an impostor, supported by 
Jyotirmoyee Devi and others in the full knowledge that he is an impostor 


DEFENCE CASE AS TO PLAINTIFF BEING MAL SINGH OF AUJLA 


Before leaving the case, reference must be made to the attempts made 
by the defendants to prove that the plaintiff is a Punjabee named Mai Singh 
of Aujla 

It IS clear from the statement of Debabrata Mukherjee recorded in May, 
1921, that before he made his assertion of claim at Jaidebpur, plaintiff had 
already told people that his home was in the Punjab Debabrata Mukherjee 
was a gentleman with no interest in this htigation, and a person whose 
word there is no reason to doubt When the plaintiff deposed m court, he 
pretended complete ignorance of the Punjab and the Punjabee language 
Thus he deposed in one place 

I never heard Punjabi talked”, though he pretended to have toured 
northern India for jears in the company of four Punjabees It is clear 
that this answer w'as untrue When asked the meeting of the word changa, 
he replied 


‘T don’t know- changa To know that one must pass in Punjabee” 

Before the end of May, 1921, J H Lindsay had deputed a police officer 
named Momtaruddm Talukdar and an officer of Jaidebpur estate, named 
Surendra Kumar Chakrabarty, to make enquiries in the Punjab and trace out. 

Das Naga This enquiry was made, because there 
nL nf plamtffi, m the Urdu script, the words Bawa 

DJiaram Das da che/a vaga, which being translated means-«oga and 

S^The^meinint^'f Significant that plamtifi denied aU knowledge 

^ deposed in court, and denied 

that he had taken \ows as a naga 

Dhnim photographs They discovered 

Sf ^ P ’ Honorary Magistrate, and had his 

to 1, m ^ identified the photograph shewn 

to him as that of his chela, Mai Singh of Aujla, who, after mitiation, had 
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■been given the name Sunder Das It should be observed that it is admitted 
on both sides that the' real Dharam Das was discovered m June, 1921, and 
taken before Dt Raghubir Singh, Honorary Magistrate, and that he did make 
the above statement, and in view of the admission contained m the memorial 
Ex J, the plaintiff’s party could scarcely avoid making such an admission 
The plaintiff’s case is that a photograph of some one other than the plaintiff 
was shewn to Dharam Das on that occasion Surendra Kumar Chakrabarty 
submitted a report on this matter to the Assistant Manager of the Estate, and 
mentioned in that report that the photograph of plaintiff in a standing posture 
was shewn to Dharam Das ' 


DEFENCE WITNESS DHARAM DAS NAGA 

Dharam Das was subsequently interviewed by the plaintiff’s agents, and 
persuaded to go to Dacca. But he fled from Dacca suddenly without making 
any public statement in plaintiff’s favour During the trial, the defendants 
examined as a witness a naga sannj'asi, who described himself as Dharam 
Das, the guru of plaintiff, and who asserted that plaintiff was his chela, 
Sunder Das The plaintiff was allowed to examine witnesses to rebut this 
evidence, and to prove that the witness was not the true Dharam Das 
Plaintiff, however, did not himself enter the witness box again to deny that 
the witness was his guru But he produced three witnesses who asserted that 
the witness examined on behalf of the defendants as Dharam Das Naga was 
not the same person who had come to Dacca m August, 1921 Those witnesses 
were 

Dalit Mohan Roy, 

Sudhangsu Bhusan Paul, 

Surendra Mohan Roy 

No reason has been given w'hy the plaintiff’s guru should have disowned 
him, and therefore, if the court w'ere convinced that the witness examined 
for the defence was the true Dharam Das Naga, this one fact would almost 
suffice to prove that plaintiff’s claim was false 

The evidence of Dalit Mohan Roy, Sudhangsu Bhusan Paul and Surendra 
Mohan Roy carries no weight Jyotirmoyee Devi made it clear that Dharam 
Das stayed quietly in her house during the Dacca visit, and did not mix 
with the public Thus she deposed 

"He stayed at my house 4 or 5 days or 3 or 4 days He spent most 
of lus time counting beads I did not see him, or hear him speak to anybody 
except myself and the plaintiff” 

And in cross-examination, she said 

"The arriial of Dharam Das caused no commotion that I could see I did 
not see anj outsider come to him He stayed in a room upstairs, and nobody 
had permission to go to him He stayed for 3 or 4 days” 

This eiidence is not stnctli accurate, as it is admitted that Dharam Das 
was taken to the house of Ananda Roy, pleader, but it is sufficient to shew 
tliat nobody in Dacca had the opportunity for more than a casual view of the 
sannyasi 

Jjotirmojee Devi could not say, whether she would know him again, 
if she were to see him Therefore, the statements of people, who could at 
be«t have had a casual view of the sannvasi fourteen years earlier, to the 
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efiect that the witness was not he, can carry no conviction, more parti- 
cularly, as according to the case made out by plaintiff’s counsel, there was 
a distant resemblance between the witness’ and Dharam Das Naga’s facial 
appearance 

There is one very suspicious detail m the evidence of Surendra Mohan 
Roy A photograph was put to him, and he identified it as a photograph 
of the true Dharam Das Naga No explanation was offered how and when 
'this photograph was taken, nor how and ’when it was obtained If it was 
possible for the plaintiff’s advisers to obtain in this way a photograph of the 
true Dharam Das, it is difficult to understand their inability to get any news 
of the man 

I regard this evidence regarding the photograph as deliberately false 
evidence When the witness Dharam Das was exammed in court, a photograph 
of the plaintiff in a sitting posture was shewn to him, and he identified it as 
a photograph of his disciple. Sunder Das, formerly Mai Singh of Au]la, 
and asserted that it was the same photograph winch was shewn to him 
during the enquiry in the Punjab in 1921 The 1921 report, however, proved 
that the photograph shewn to Dharam Das Naga in 1921 was the photograph 
of a man in standing posture We have been asked to draw the inference 
that the photograph taken to the Punjab m 1921 was the photograph of 
somebody other than the plaintiff 


IDENTIFICATION OF A WRONG PHOTOGRAPH 

The fact that the wrong photograph was identified by the witness in 
court does not seem to me to justify such an inference The witness was 
unlikely to remember the details of the pliotograph.sheivn to him 14 years 
earher, or anything about it except that it was a photograph of his disciple 
identification of the wrong photograph is not inconsistent 
with his lionestj So far as the witness’ evidence is concerned, it matters 
httle what photograph was shewn in the Punjab, because the witness deposed 
that the plaintiff was his chela Sunder Das It is not disputed that the witness 
saw the real plaintiff 

Raghubir Smgh to the effect that the witness 
examined w-as the same person who was produced before him in 1921 does 

occasiorirX T &“«eman saw the true Dharam Das Naga on one 

mnsmbsrS 

court 

as a roiirf 'm ^ fienial would have carried some weight, 

idcnhHr nf T'* ^ hesitate to believe that a chela would deny tlie 
laentity of his oim gitui, 

plaintiff’s party to produce anj'one 
else as the real Dharam Das, and ^ y J 

^ ^'rSl acquainted with the 

real Dharam Das, to deny the identity 

a photograph iidSedTetoJ nsim 
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proves that Momtazuddm Talukdar had a photograph with him of one Sunder 
Das, chela of the real Dharam Das 

It follows that either Momtazuddm took the photograph of Sunden Das 
with him from Dacca or deliberately set out to deceive the Dacca officials 
b) procuring a photograph in the Punjab and producing that photograph before 
the Naga I cannot bring myself to beheve that he would have dared to 
adopt the second of these alternatives 

It is difficult to understand by^what comcideuce the Dacca officials could 
supply Momtazuddm ivith the photograph of a genuine chela of the genuine 
Dharam Das, both of whom were unknown to the officials, unless that photo- 
graph w'as a photograph of the plaintiff 

There is confirmation coming from plamtiff’s witness, Surendra Chandra 
Bhattacharjee, that plamtiff gave out his name as Sunder Das, though the 
witness tried to withdraw the statement in re-examination 

I am satisfied that a photograph of the plaintiff was taken to the Punjab 
in 1921 and identified by the true Dharam Das as tliat of his chela. Sunder 
Das, formerly Mai Singh of Aujla I am mclined to hold, though with some 
hesitation, that the witness e xa min ed m court was the true Dharam Das, and 
was the same man w ho was exammed by Lieut Raghubir Smgh in the Punjab 
in 1921 My hesitation is due to the fact that I find the evidence of the 
witness unconvincing in the extreme, but whether this unconvincing evidence 
proves the fact that the witness w'as not tellmg the truth, or merely that 
wntness was a poor witness, I am ,not certain The other evidence to prove 
that plaintiff is Mai Singh of Aujla is contradictory and unconvincing 


CONCLUSION 

I I - * 

The result is that I am inclined to the view that plamtiff is a Punjabee, 
but I am not satisfied that he w'as formerly Mai Singh of Aujla 

The learned counsel for the plaintiff has argued that the failure of a 
part}' with all the authority and means possessed by the defendants, to prove 
that plamtiff w’as any one other than Ramendra Karayan Roy, is itself strong 
evidence of the truth of his claim I cannot accept this argument In the 
first place, in a country where sannyasis abound, it must often be difficult to 
discover the original name and adffi'ess of a particular sannyasi without his 
assistance In the second place, the failure of the defendants to disprove 
identity is not the equivalent of proof of identity by' the plaintiff As I have 
shewn above, the plamtiff failed utterly m his attempt to prove affirmatively, 
that he w'as Ramendra Narayan Roy 

j * 

In my opinion, the appeal should be allowed with costs the judgment 
and decree of the original court should be set aside, and the suit dismissed 
with costs 


REPLY TO BISWAS, J 'S STATEMENT AS TO VALIDITY OF 
COSTELLO, J 'S JUDGMENT 

At the close of his judgment, mv learned brother Biswas, J. made a 
statement regarding the circumstances in which it was decided that the 
judgment of our brotlier Costello, J should be read out by us m his absence, 
46 
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and gave his opinion that that 'judgment’ was merely an opmion, and had no 
legal effect 

It IS necessary, therefore, for me to mdicate the reasons why I am unable 
to agree with my learned brother m this matter also, and m doing so, it is 
necessary for me to supplement my learned brother’s statement of facts 

It IS qmte true that the period from the 14th August, 1939 to 31st August, 
1939, was spent m dictatmg the mtrodnctory portion of the judgment, and 
that there was no final discussion on the case at which deWte and fin^l 
agreement or disagreement was expressed 


But, on the other hand, throughout the long hearing of the appeal we 
had numerous opportunities of discussing the vanous points in issue On 
each day of heanng before the mommg and afternoon sittmgs we discussed 
these matters again and agam, and it was soon apparent which portions of 
the cases of the parties each of us could accept without difficulty, and which 
portions were more difficult of acceptance I am unable to agree with my 
learned brother Biswas, J , that the views of our learned brother Costello, J , 
as tentatively expressed, were in accord with those expressed in the judgment 
already read out by my learned brother 


The published record of the proceedings m court will shew that my 
brother Costello, J and I did not see eye to eye on all points , eg, my 
learned brother passed strictures on the conduct of some of the defence 
witnesses, with which stnctures I was unable to associate myself, and it is 
clear that my learned brother Costello, J would have had no difficulty in 
accepting some portions of the plamtifi’s story which I found unacceptable, or 
m believmg some witnesses whom I found unworthy of credit 


But our learned brother Costello, J found great difficulty in accepting 
other portions of the plaintiff’s story I can remember three subjects at least 
to which in discussion we returned agam and agam 


The impression left on my mmd when our learned brother Costello, T left 
for England was that if he could persuade himself to accept plaintiff’s version 
and piamtifi s evidence on a few matters which we had discussed, he would 

the appeal in plaintiff’s favour If, on the other 
plaintiff^ obstacles msuperable, he would have to decide against 


to effect of the judgment we are about to read, I am unable 

to agree with my learned brother Biswas, J 

In none oTthpm^^^^*f ia my learned brother’s note are distinguishable 

instruction that it ha ’'^as the written opinion sent with 

still a nipinhA f « behalf of the absent judge, while he was 

Remstrar meSratarl ^t the opimon was merely deposited with the 

be a member thp himself, if he should 

oe a member of the court at the time of dehvery of judgment 

jni^ent mtli learned brother Costello, J has sent out his wntten 

liis^d^rnt^« t?^ his behalf m his absence as 

to the conclusion thaTif therefore, our learned brother has come 

In mroo^^n wW nnp‘® t^hver his judgment m this manner 

method of delivenntr Inc ^ bench of judges chooses a particular 

SleLosit rm^ the bench are not 

entitled to sit m judgment on him and decide whether or not his method of 
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delivering judgment is a proper one We, as his colleagues on the bench, 
are bound, in my opimon, to treat a judgment so dehvered as a vahd judgment, 
unless and until a superior court should deade otherwise 

If, however, I am called upon to express any opimon in the matter, I must 
hold that the judgment is a valid judgment After the passmg of the rule 
to which my learned brother Biswas, J has referred, the reading out of the 
opinion of an absent judge is sanctioned by the Code, and a judgment so read 
out has the same force as if it had been read out in open court by the 
absent judge. m person 

The only senons criticism is based on the ground that there was no 
final discussion among the judges constitutmg the Bench, before our respective 
judgments were written If there were any force in tins argument, all three 
‘judgments’ would be null and void— inasmuch as Costello, J is still a member 
of the court and may be able in future to come to India and deliver judgment 
in person In my opimon, it is for each judge to decide for himself whether 
he has discussed the matter sufficiently, and if one judge chooses to express 
a final deasion, his brother is not entitled to insist on further discussion with 
the object of persuading the former to change his mind In my opimon, 
therefore, it was for our learned brother Costello, J to decide for himself 
whether he was m a position to come to a final decision without further dis- 
cussion, and if he has so decided, his decision cannot be questioned by us, 
his colleagues 

In the result, therefore, I hold that the judgment of Costello, J. which 
we are about to read is a valid judgment If the conclusions amved at in that 
judgment agree with those expressed by my learned brother Biswas, J , then, 
in my opimon, the appeal will stand dismissed If, on the other hand, those 
conclusions agree with the conclusions expressed by me, the appeal will have 
to be allowed, and the smt dismissed 


i 







COSTEI/LO, J ’S JUDGaiENT 


COSTEI/I/0, J —This appeal anses out of a suit which, beyond doubt, 
IS one of the most interesting and remarkable that ever came before 
a court of law in this country or indeed in any other The strange and 
romantic story told by the plaintiff, the complemty and diversity of the 
facts which had to be investigated, the volume of the evidence, the number 
of witnesses examined, and the time occupied by the trial— all combined 
to make it a case which, it is no exaggeration to say, is unique m legal annals 

The learned judge at the outset of his judgment described the suit m 
the following words "It is not outside judicial experience, nor is the suit 
unprecedented, but it is very extraordinary, and its gravity anses from 
the magnitude of the property at stake, and from certain personal relations 
it afiects" 

The appellants before us are three out of four persons who were the 
defendants m the court below, and they are Bibhabati Devi, Ram Narayan 
Roy and Ananda Kumari Devi 

The fourth defendant was Sarajubala Devi She did not oppose the 
plaintiff’s claim in the suit, but actually gave evidence on his behalf 
Accordingly, she is not an appellant, but she was made a party to the appeal 
as a lespondent She did not appear, nor was she represented at the hearing 
before us 

The plamtiff described himself as Kumar Ramendra Narajnn Roy, son 
of Raja Rajendra Narayan Roy of Jaidebpur in the Distnct of Dacca, and 
the plamM claimed that he was entitled to an undivided one-third share in 
certain properties which for the purpose of this judgment may compendiously 
be called the Bhowal Raj He prayed for a decree dedanng him to be the 
said Kumar Ramendra Narayan Roy, and also piayed that bis possession of 
the said share in the estate might be confirmed, or, in the alternative, if it 
were found that he was not in possession of it, that possession might be 
restored to him 

The defendants resisted the claim on the ground that Kumar Ramendra 
Narajan Roy was dead and that the plaintiff was an impostor 

The suit was instituted in the court of the subordinate judge of Dacca, 
and was originally described as Title Suit No 70 of 1930 of the First Court 
of the Subordinate Judge, but subsequently it was re-numbered as Title 
Suit No 5 of 1933 of the Fifth Court of the Subordinate Judge, and it 
ultimately came on for trial before Mr Pannalal Basu who had been selected 
from amongst the subordinate judges of the Provmce of Bengal to preside 
over this particular trial 

While the trial was, still in progress, Mr Pannalal Basn was appointed 
to be an Additional District Judge of Dacca, and thereupon tlie heanng 
continued before him in that capacity and the suit became Title Suit No 38 
of 1935 of the court of the First Additional District Judge of Dacca 

We mention these facts in order to make it clear as to hou it came 
about that the exhibits in the case bear a varietj of numbers 

‘■Read bj Biswas, J on the 29th August, 1940 
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liAGNITUDB OP THE CASE 


The tnal began on the 27th November, 1933, and as the learned judge 
states, it continued from day to day except for holidays and for fifteen days 
on which the learned judge himself was otherwise occupied, or was unable 
to sit owing to personal indisposition or on account of some fortuitous event, 
such as the illness of a witness 


The hearing lasted with these intermissions until the 20th May, 1936, 
and judgment was delivered on the 24th August, 1936 The total number of 
days of actual hearing amounted to no less than six hundred and eight 

The number of witnesses called on behalf of plamtifi was 1042 and for 
the defendants 43S, and in addition 27, witnesses on behalf of the plaintiff 
and 44 witnesses for the defendants were examined on commission on various 
dates' before and during the course of the trial 


The appeal was presented to this court on the 5th Octobei, 1936, but 
owing to the magmtude of the record and despite the fact that the necessary 
books were prepared with all due dihgence and despatch by a staff specially 
appointed for the purpose, the appeal was not made ready for heanng until 
after the hong Vacation m the year 1938 The hearing eventually began 
before us on the 14th November, 1938 and lasted for 164 days The period 
of time occupied by the tnal and by the appeal gives some indication of the 
wide range of the matters which had to be investigated 


The learned judge m the early part of his judgment has gone into the 
history and given a descnption of the Bhowal Raj family m great detail, 
and has outlmed the circumstances in which the family lived and their 
general environment It is, therefore, not necessary that we should recapi- 
tulate any of these matters in this judgment Without necessarily accepting 
the learned judge’s findings on questions m regard to which there was 
controversy between the parties, such as the degree of education, the style 
of living and the attmnments of the family, and m particular, those of the 

learned judge’s finding as to the perso- 
Kumar, the learned judge’s description of the residences of 


HISTORY OF THE FAMIEY 

to state that Raja 

orooSSorf nf Bhowal, was one of the largest landed 

districts of comprises large areas in the 

districts of Mymensingh and Dacca The family seat was at Taidebnur 

sonrfnd a widow, three 

soi were^aL^^?? The widow was known as Ram Bilasmani The 
Not Rof Narayan Roy and Rabmdra 

S Eum?r» as 'Bara Kumar’ {eldest Kumar), 

Mejo Kumar {second Kumar , and ‘Chhoto Kumar’ (youneest Kumarl The 
to^hter. Mnmoyee D™, Dm 

esecLd’K,;? O' ‘ of Tm,l mi thoK rf a Will 

S Syofo; 'ioj, apm lua death, hia mdow managed 

the estate until her own death which took, place on the 2Ist January, 1907 ^ 
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, After that the three sdns became the owners of the estate in equal shares 
and managed the estate jointly They continued to live as an undivided 
Hmdu family, joint in mess, property and worship ‘ 

All tlie three sons had married before the death of their father, the 
eldest son Ranendra Narayan Roy had married in the year 1901 a lady named 
Sarajubala Devi, who is the second defendant in the suit Ramendra Narayan 
Roy, the second son, had marned in the year 1902 Bibhabati Devi, who is 
the first defendant ,m the suit, and in the yeai 1904 Rabindra Narayan Roy, 
the third son, had married Ananda Euman Devi, the fourth defendant in 
the suit 

In the month of Apnl m the year 1909 the second son, Ramendra Narayan 
Roy, accompanied by his wife Bibhabati Devi, and her brother Satyendranath 
Banerjee, with a staff of ofi&cers and servants, went from Jaidebpur on a visit 
to Darjeeling, and there occupied a house called “Step Aside” 

It was m Darjeeling that there happened the events which have pven 
rise to the present dispute Ramendra Narayan Roy fell ill in the early 
hours of the 6th May, 1909, and after three days he was taken for dead, 
and in accordance with Hindu custom his body was removed from “Step 
Aside” for cremation Thereafter, on the 10th May, 1909, Bibhabati Devi 
and the other members of the party left Darjeeling and returned to Jaidebpur 
where they arrived on the night of the 11th May, 1909 

The eldest son, Ranendra Narayan Roy, died in the year 1910 at the early 
age of twenty-eight, and the other son, Rabindra Narayan Roy, died in 
the year 1913, when he was only twenty-seven years of age 

None of the three sons had any children except the eldest, Ranendra 
Narayan Roy, who had had a son who died m infancy before the death of 
the &ther 

EJach of the three wives— Bibhabati Devi, Sarajubala Devi and Ananda 
Kumari Devi took possession as a Hmdu widow of her husband’s share m 
the estate in the usual course, of events 

In ihe year 1919 the widow of the youngest son, Ananda Kuman Devi, 
took in ’ adoption her own brother’s son who is Ram Nara>an Roy, the 
third defendant in the suit ' 

It appears that in the year 1911 the Court of Wards had taken charge 
of the shares of Bibhabati Devi and Rabindra Narayan Roy, the third son, 
after declaring them “disquahfied proprietors” The Court of Wards also 
took over charge of Sarajubala Devi’s share m the following year 

In the year 1919, however, m view of the adoption of Ram Narayan Roy 
by Ananda Kuman Devi, the Court of Wards released her share for the 
time being, but contemporaneously with the adoption there' had ,been an 
agreement by and under which Ananda Kumar Devi retained a portion of 
the one-third share of her husband, the remamder vestmg in the adopted 
son After the adoption the Court of Wards declared the adopted son 
a “disquahfied proprietor” and took over his share, and in respect of the 
portion retamed by Ananda Kuman Devi, an agreement, was come to whereby 
the management of this portion was entrusted to the Manager of the Court 
of Wards under the terms of an indenture 'dated the 29th Apnl, 1919, and 
a power of attorney of the same year executed by the lady in favour of one 
Needham, the then Manager The,^result was that, m effect, the Court of 
Wards was actually in possession and control of the entire Bhowal Estate, 
though they were managing Ananda Kuman Devi’s portion as her’, agent ' 
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» In the month of May in the year 1932, that is to say, at a time when 
the present suit had 'already been instituted, Ananda Kumari Devi vtas 
herself declared a “disqualified proprietor” Thus it was that at the date of 
the suit Ananda Kuman Devi was not a disqualified proprietor This explains 
why she was sued in her own name and how it came about that she personally 
signed her -written statement 

In the appeal before us all the appellants as well as the respondent 
Sarajubala Devi were represented by the Manager of the Couit 'of Wards 
Bibhabati Devi, however, also appears as an appellant in her individual 
capaaty 

By the time the suit was begun none of the ladies were residing in 
Jaidebpur Bibhabati Devi had left there in the year 1909, and some hmo 
later, came to live in Calcutta with her brother, Satyendranath Banerjee 

The eldest Kumar’s widow, Sarajubala Devi, left Jaidebpur shortly after 
her husband’s death in the year 1910 and has ever since been residing in 
Calcutta 

As regards Ananda Kumari Devi, she was at Dacca at the time of her 
husband’s death in the year 1913, but she left Dacca shortly thereafter, 
though she ultimately returned to Dacca and took up residence there 

In the month of December of the year 1920 or in January, 1921 there 
occurred an event which was destined seriously to disturb the normal course 
of the hitherto placid lives of the members of the Bhowal Raj family There 
appeared in the town of Dacca a sannyasi, naked, except for a loin cloth, 
smeared with ashes and having a long beard and matted hair falling in 
strands behind his back " 

lliat sannyasi is the plamtiff in the suit 


PDAINTIFF’S CASE IN PDAINT 

innJi'?® 's case, as set out in the plaint which was in tbe^Bengali 

f the plaintiff accL- 

and ffl ’ ^ No 1, Sm Bibhabati Devi and some otheh 

relations and officers went to Darjeeling hill station for a change During 

S fdLf the plaintiff fell ,11, and while he lay uncLscous b? 

tr the course of his treatment; he being takeJ 

S Mav 7m ® f the night of the 

taken to the bummg ground, 

S Pllintir^^^^ 'tarried thf body of 

1 1 , * the sasan (burning ground) took 

TZ tmfiff m ”°tSd1i; body 

or the plaintiff m the burning ground and went away 4 few davs after 

““SnS: t aSr’ f'S' ° wISla? aC'-ta 

XT r*? «>' one rf the.r partj At that 

time me piamtitt haying become accustomed to the life of a sannvasi 
(mendicant) became mdifferent to the world ' sannyasi 

defendS^No '^r Srfma?f n t^^" the plaintiff, 

endant No I, Snmati Bibhabati Devi, on the allegation that the plamtiff 
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^as dead, began to enjoy the plaintiff’s share in the zemindary, etc , according 
to the provisions of the Hindu Law ” The plaintiff describes that the enjoy- 
Tnent, in the above manner, by the defendant No 1, will be regarded as 
possession by the plaintiff during his life time Afterwards the Court of 
Wards took charge of the plaintiff’s share on the 281h of April, 1911, on 
declanng the defendant No 1 as a ‘disqualified proprietress’ 

I “In' the beginning of the year 1921 last the plaintiff in the course of 
his wanderings in the aforesaid manner came to Dacca tovn and begad to 
stay at the Buckland Bund in the garb of a sannjasi Dunng his stay there 
many recognised and guessed the plamtiff as the second Kumar of Bhowal, 
und later on, the relations of the plaintiff and the local zemmdars positively 
knowing the plaintiff as the second Kumar of Bhowal pressed the plaintiff 
to disclose his identity At that the plaintiff being unable to conceal his 
identity disclosed it, and his relations induced him to return to worldly 
affairs, and the tenants of the above Bhowal Raj, admitting the plaintiff as 
the second Kumar of Bhowal, began to pay rents and’ premium {Hazar) to 
him After that a large meeting was held at Jaidebpur on the 16th May, 
1921, and the plaintiff’s relations and tenants acknowledged 'him as the 
second Kumar Ramendra Narayan Roy, and the tenants began to pay like 
before, openly and publicly, rents and nazars (premiums) to him ’’ 

The plaintiff further said that there having been impediment and obstruc- 
tion to the realisation of rent on tlie part of the Court of Wards on account 
of the collection of rent and premiums in respect of his share by the plaintiff, 
the Collector of Dacca, as the result of a conspiracy on the part of Bibhabati 
Devi with her brother and at their instigation, published on the 3rd June, 
1921, a "Declaration” to the effect that the plamtiff was an impostor and 
that anyone whd paid tent or subscription to him would do so at his own 
nsk 

On the 8th December, 1926, the plaintiff presented a memorial to the 
Board of Revenue, praying that the Board would be pleased to direct an open 
enquiry as to his identity and to direct the withdrawal of, the declaration of 
the 3rd June, 1921, or to make any other order which to the Board might 
seem fit and proper - ’ 

This memorial was considered by the then member of the Board of 
Revenue and was rejected by him on the 30th March, 1927 

In the plaint the plamtiff refers to an order which was made m the month 
of April, 1929, under section 144 of the Code of Criminal Procedure which 
was served upon him, and in which he was described as Sunder Das alias 
Bhowal sannyasi This notice forbade him to enter the "jurisdiction of 
Jaidebpur Police Station” The plamtiff stated that although this order was 
never made absolute, he did apprehend that, if he went to Jaidebpur there 
would be mterference with tum 

The plaint goes on to state that the plaintiff was in possession of the estate 
by reason of receipt of rents, and that Bibhabati Devi and on her behalf the 
manager of the Court of Wards had been executmg illegal certificates against 

the tenants, but that nevertheless the plaintiff’s possession remained mtaci: 

1 

In p'aragraph 10 of the plamt the plainbff asserted that his wife prompted 
by evil counsels 'and by love of gam had been denying his identity without 
seeing him 'at all, and that she had been adopting various means to interfere 
with his possession of the estate The plamtiff further stated that the 
•defendant Sarajubala Devi had personally acknowledged his identity, but the 
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manager of the Court of Wards who was in charge of her share of the estate 
was hostile, and the plaintiff inferred the same hostihty in the defendants Ram 
Narayan Roy and Ananda Knmari Devi from their conduct, although they 
had not openly demed his identity 

With regard to the defendant Ram Narayan Roy, the son adopted by 
Ananda Kuman Devi, the plaintiff stated that he did not know whether the 
adoption was valid, but that as Ram Narayan Roy was in possession of a 
portion of the estate, he had been made a party 


DEFENCB OF BIBHABATI DEVI IN HER PDFADESTG 


In answer to the plaint two written statements were put in— one on 
behalf of the defendants Bibhabati Devi and Ram Narayan Roy 30intly, and 
the other by the defendant Ananda Kuman Devi The defendant Sarajubala 
Devi did not put in any written statement The written statement of the 
defendants Bibhabati Devi and Ram Narayan Roy was in English, and was 
verified by the manager of the Court of Wards, and not by these defendants 
personally 


In this written statement the answer made to the plaint, broadly stated, 
IS that Ramendra Narayan Roy died in Darjeeling at about midnight on the 
8th May, 1909, following an acutfe attack of biliary colic, and that on the 
following morning his dead body was taken out in procession to the local 
cremation ground, and was there burnt to ashes 


It was further pleaded in this written statement that the plaintiff is not 
a Bengalee— much less a member of the Bhowal Raj family , that he never 
knew the Bengali language, and even at the time of the filmg of the wntten 
statement, after a strenuous effort for nearly ten years, following the year 1921, 
and “with the assiduous endeavour of a number of designing persons who 
have set him up for their own interest and have now got this suit filed in 
his name, has not been able to learn the Bengali language, or to talk properly 
in that language like a Bengalee” 

Paragraph 17 of this written statement is m the following terms “That 
in 1910 the eldest Kumar died, followed by the death of the youngest Kumat 
in 1913 The Court of Wards has since been in charge of the entire estate 
of the three widows until 1919, when the share of the youngest lady has been 
re Msed by the Court of Wards, but it is still managed by its manager jointly 
with others under the Court of Wards The sisters of the Kumars and the 
nephews, along with other relations and dependants, lived in the Raj palace 
at JJidebpur as members of the Raj family till about 1914, and their expenses 
used to be borne by the estate up till that time These advantages were 
disconfanued with the result that all of them had to shift for themselves, 
the sisters being allowed only a monthly allowance of Rs 200/- each according 
to toe provisions contained in the will of the late Raja Rajendra Narayan Roy 
Certam compassionate allowances and pittances that used to be paid during 
toe time of the Raja and of the Kumars to poor and distant relations, and 
of *0 Raj family, were in most cases stopped, and in other 
cases greatly reduced In short, the Court of Wards had to withdraw all 
allowantts, pittances and other advantages not provided for in the Trust Deed 

Rajendra Narayan Roy, with the result that the 
admmistration of the estate by the Court of Wards became greatly unpopular 
wito most of the relations and dependants of the Kumars Besides, there 
had been several disputes and htigations between the Court of Wards and 
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the sisters of the Kumars relating to extensive Zemindari, properties, and 
a portion of the ancestral homestead of the Kumars and other matters” 

Paragraph 18 sets out that the tenants of the Bhowal* estate had come 
to dislike the administration of the Court of Wards, “on account of the 
enforcement of the certificate procedure, and other rules of collection and 
management strictly according to the Court of Wards Manual ” 

The wntten statement further contains a plea that the plaintiff had been 
set up as the second Kumar of Bhowal by some designing persons 

The written statement contains a general traverse of the whole of the 
case as made in the plaint, and tlie defendant Bibhabati Devi asserted that 
she was present at the death of her husband and that “she has and can have 
no doubt in her mind even after having seen him several times in Calcutta 
that the plaintifi is an impostor ” 


ANANDA KUMARI DEVI’S CASE 

The written statement of Ananda Kumari Devi was in Bengali, but is 
much on the same Imes as the other one It states in terms that “the plaintiff 
IS not and can never be the second Kumar of Bhowal, but is an impostor” 

The pleading makes the specific case that the sisters of the three Kumars, 
their nephews, and the step-sons of Knpamoyee (the Kumars’ father’s sister) 
had, with the help and advice of some people, set up a sannyasi, an inhabitant 
of the Punjab, as the second Kumar, having brought him under their control 
by means of bnbes and vanous other allurements These ple^s are contained 
m paragraph 10 which, in effect, is an elaboration and extension of the matters- 
dealt with in paragraphs 17 and 18 of the other written statement t 

' Ananda Kumari declared that the present suit was based on malice and 
conspiracy ■ > 

In addition to the matters already mentioned, it is pleaded in one or other 
of the written statements that as a matter of law, the plaintiff having on his 
own admission become an ascetic, and havmg relinquished the world, had 
lost all his nghts, and was not entitled to claim any of the rehefs he was 
seeking in the stut, and that in any event the suit was barred by ; limitation 
There was a further plea that the suit was also barred by reason of the - 
provisions of section 42 of the Specific Relief Act 


amendment of the PDAINT 

It IS to be noticed that in the plaint in its original form the plaintiff 
asked that it might be declared that he was Kumar Ramendra Narayan Roy, 
the second son of the late Raja Rajendra Narayan Roy of Bhowal, and that 
a permanent injunction might be issued upon the defendant Bibhabati Devi, 
restraining her from causing obstruction in any way to the plaintiff’s posses- 
sion of the one-third share of the entire Bhowal Raj estate, consisting of the 
properties left by the late Raja Rajendra Narayan Roy and those that had 
been acquired subsequently Having regard to the fact, however, that the 
defendants m their written statements had demed inter alta the possession 
of the plamtiff and had contended that the suit was barred by hmitation, 
the plaintifi on the I9th February, 1931, made an application to the court for 
amendment of the plaint by the addition of a prayer for confirmation of his- 
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possession, or, in the event of his being found not to have been m possession, 
for recovery of possession As a result of that application, an order was made 
on the 15th April, 1931, allowing the amendment asked for 

The plaint was accordmgly amended, and m its final shape contams an 
additional prayer asking that “the plamtift’s possession may be confirmed 
in respect of the one-third share of the properties described in the Schedule 
below, or if from the evidence and under the circumstances plaintiff’s posses- 
sion thereof is not estabhshed, then possession thereof may be given to the 
plamtifi, and m such circumstances additional court-fees may be taken from 
the plaintiff, and decree may be passed accordmgly” 

• In consequence of the amendment of the plamt, the defendants Bibhabah 
Devi and Ram Xarayan Roy put m an additional u’ritten statement by which 
they objected to the amendment, and reiterated them plea that as the plaintiff 
had renounced the world and retmed from all worldly interests, entered a 
religious order and had become “a perfect sannyasi”, after havmg performed 
aU the necessary religious ntes and ceremomes of a sannyasi more fhaTi twelve 
years previously, and as he had led the hfe of a sannyasi, his claim to the 
estate was not mamtamable The amendment above-mentioned, and certam 
other amendments to the plamt which it is not necessary to discuss are prmted 
m red ink in the record 


ISSUES m THE CASE 

It is to be observed that the issue raising the question whether the suit 
was barred under the provisions of section 42 of the Specific Relief Act was 
not argued in the court below, and the learned judge disposed of it by saying 
that the suit was not a declaratory suit, and so section 42 did not raise a bar 

As^ regards the plea in bar which may succinctly be descnbed as “Civil 
Death , this may be disposed of m a few words and at once by saymg that 
no serious attempt was made on the part of the defendants to support this 

sufficiently definite in character to 
substantiate it In om opmion, therefore, it was of no avail to the 
defendants, and may be disregarded altogether 

plea^rf Lrmtehm therefore, which might requme consideration is the 

indge characterised this issue as “short and simple” and 
IS easy to Sate^irj “ accurate description, but although the 'issue 

extent of the factors whuS* h“d“?o bTLcltrconSItit """ 

pleaSg^'^Bnt'w^aimk^? ^^/“^tmtions of the parties as outhned m the 
£ S a? th? ^ n I ^ of the case 

SsiSfavely defendants. 


PLANTIFF’S CASE AS hlADE AT THE TRIAD 
iiirayan Ksy to Darjeetag m the month of May a the year 1909, he 
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■was saffermg from syphilis In Darjeehng he stayed at a house called “Step 
Aside” This house had been engaged in advance for a penod from the 
middle of April to the end of June for the occupation of Ramendra Narayan 
Roy by his brother-in-law, Satyendra Nath Banerjee, and Ramendra Narayan 
Roy’s Secretary, a man of the name of Mukunda Gum The party which 
accompanied Ramendra Narayan Roy consisted in all of about two do 2 ett 
persons, and their names are set out m the judgment 

HAPPENINGS AT DARJEELING 

'Ramendra Narayan Roy -with his party left Jaidebpur on the 18th April, 
190^, ’and arrived at Darjeeling two days later About a fortnight after that, 
to fed' exact, m the small hours of the 6th May, 1909, 'Ramendra Narayan Roy 
fell ill ' On the 8th May, 1909, between the hours of seven and eight o’clock 
in the evenmg, he passed into a state of apparent death as a result of the 
administration to him by his own private physician Dr Ashutosh Das Gupta 
of a poison which produced all the symptoms of arsenical poisoning The 
apparently dead body was taken out from “Step Aside” and earned in a 
procession to the local cremation ground for cremation some two or three 
hours later The story proceeds that after the amval of ttie procession at 
the cremation ground and before the funeral pyre could be lighted, a storm 
and heavy ram came on which was so violent that all the persons who had 
accompanied the body fled aw&y and took shelter in 'various structures m the 
neighbourhood, leaving the body where it was Whilst the body' was lying 
unattended, the downpour of ram had the effect of reviving Ramendra Narayan 
Roy and he began to groan The sdunds made by him reached the ears 'of a 
party ojf iour sannyasis who had some time before taken up their quarters m 
0 sort of cave situated -withm a short distanpe Jrom the cremation ground 
Heanng the cries of distress, the sannyasis emerged from their cave and made 
their way to the spot where the body of Ramendra Narayan Roy was lymg 
on a khat The sannyasis untied the cords by which the body had been 
secured to the khat, removed covermp from the body and earned it to a hut 
situated at some distance down-hill frojn the cremation ground When even- 
tually, after about an hour or so had elapsed, the cremation party returned to 
the place where' they had left the body, they found it gone 

By reason 'of' the mimstrations of the sannyasis, Rameildra Narayan Roy 
after a few days recovered consciousness, and after a lapse of about a fortnight, 
during which time the party had moved and lodged themselves m. another 
hut still further ■ down- the hiU-side, Ramendra Narayan Roy had recovered 
sufficiently to make it possible for the sannyasis to take him a-vvay ivith them 
from Darjeeling ''But although Ramendra Narayan Roy had recovered in 
body, his mmd remamed afiected, and was to all’ intents, and purposes a 
complete blank He had no knowledge of who he was, nor r any recollection 
of his previous life and circumstances ” In this condition, according to his 
own account, he "wandered from place to 'place in various parts of India in 
the company of the saimyasis and adopted in all respects their habits and 
mode of hvmg In this manner, Ramendra Narayan Roy continued wandering 
about, until several years later, whilst at a place called Braha Cffihatra, his 
memory cleared to some extent, and he was able to remember that his onginal 
home was at Dacca, and then, after travelhng alone by a devious route for 
about’ twelve months longer, he eventually arrived in that town i 

The persons who had accompanied Ramendra Narayan Roy to ‘Darjeeling 
left there on the 10th May, 1909, and arnved .back at Jaidebpur at a Ikte 
hour on the following day 
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■ ' INTERVENING YEARS AT JAIDEBPDR 

Dunng the course of the mtervemng years various evfents of some import- 
ance m the story had been taking place in Jaidebpur The plaintiff says that 
almost immediately after the party returned from Dar 3 eelmg, there was 
considerable talk to the effect that the body of Ramendra Narayan Roy had 
not, in fact, been cremated at all This talk developed into a rumour which 
eventually reached the ears of members of the Bhowal family, with the 
result that a discussion took place amongst some of them as to whether 
it ‘ was 1 fitting in the , circumstances that the usual sradh should be held 
without'there first of all being a ceremony of the kind known as kushaputtalika, 
which consists of the burning of an effigy made of kusha grass But in^the 
end this idea was discarded, and a sradh in the ordinary form was held on 
the eleventh day after the supposed death, that is to say, on the 18th May, 1909, 


RUMOURS 

i , 

The rumour, m the course of the ensuing months, became more com- 
prehensive, and according to the plaintiff’s story, after the lapse of some 
four months or so, it developed mto a suggestion that not only was the body 
of Ramendra Narayan Roy not cremated, but that the man himself was 
living and was wandenng with sannyasis. This rumour, it is said, became 
current all over the Bhowal distnct and even in other parts of Bengal 

The rumour that the Rumar Ramendra Narayan Roy was actually hvmg 
and was wandenng with sannyasis arose out of a visit made by a certam 
sannyasi to the private temple-known as Madhab Ban— attached to the Bhowal 
c “ Jaidebpur This sannyasi is said to have narrated to 

Satinath Banerjee, otherwise known as Sagar, the son-in-law of Ramendra 

w ^evi, a story to the effect that this 

seen a Bengalee rich man’s son roaming as a sannyasi, 
and had heard that he had been found in Darjeehng It is said that m 
consequence of this conversation, at some time or otL, though thrLsS 
date was never very exactly speafied, one Akshoy Roy, an agfatic relation 

northern carts of Tnd! Darjeeling, and to various places in the 

for tbs .puiposo of makmg sJte jounroys 

nntil in tte ’*^1 the mmours above-mentioned contmned, 
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RANI SATYABHAMA’S LETTER TO MAHARAJA OF BURDWAN 

An outstanding consequence of the visit of this mount sannyasi was that 
Satyabhama Devi, grandmother of Ramendra Narayan Roy, wrote a letter 
■which was dated the 3rd September, 1917, to the Maharajadhiraj of Burdwan, 
in which she stated that "there ig a rumour for about two months m this 
place to this effect — ^The second Rumar Bahadur of Bhowal is alive After 
his death, his body was taken to a cave, for performing funeral ntes Owmg 
iq, a great storm and heavy shower setting in at that time, they put fire to 
his mouth and left the body at that place without bummg the^ same Then 
an ascetic came with his followers, took him away and made' him alive Now 
it IS reported that he has become a reduse and is hving with him He does 
not want to enter into worldly affairs any more I have not yet come to know 
definitely where he really is Many people speak of many places Such a 
rumour is afloat in different districts, such as, Dacca, Fandpur, Bansal, 
Mymensmgh, Rangpur, Dmajpur, Comilla,’ etc Many people are daily 
wantmg to know informations from me regardmg this matter I have not yet 
heen able to decide one way or the other I have come to know from 

those who went to Darjeehng with the late second Kumar that you too were 
at Darjeeling at the time of the death of the second Kumar Informations 
were sent to you after his death, it is said that you arranged for the tulst 
leaves and the Ganges water" 

The purpose of this letter was to enquire whether the incidents mentioned 
in the letter were true or not, or “whether the body of the second Kumar 
was m fact burnt” , 

In answer, the Maharajadhiraj of Burdwan wrote a letter, dated 
the 20th September, 1917, in which he said that he was “staying at 
Darjeelmg when this calamitous i event happened there I also recollect that 
some persons came to my local Superintendent and gave him this information, 
and It was from him that I heard that the Kumar Ramendra Narayan Roy 
of Bhowal had died Thereafter, — whether it was in the mommg or in the 
evemng I do not exactly remember, — ^I saw an assemblage of men at the 
place where dead bodies are burnt at Darjeeling, and having enqmred who 
had died, I was told in reply that the said Kumar of Bhowal had died, and 
that it was his dead body that was being burnt” 

This letter, for some obscure reason, was not made an exhibit at the 
■trial, but by consent of both parties before us in the appeal, a copy of it, 
which had been retamed in the Burdwan Rajbati, was put in evidence and 
m’arked as an exhibit ' 

At the trial a^much later letter of the Maharajadhiraj of Burdwan, namely, 
one dated the 16th May, 1921, was put m evidence on behalf of the plamiiff 
This letter was apparently not written m answer to any letter sent to the 
Mahaiajadhiraj of Burdwan, and the circumstances which brought about the 
writmg of it are not altogether clear It may be necessary to refer to this 
letter later 

It was a definite element in the plaintifE’s case that rumours as to the 
existence of Ramendra Narayan Roy were current from almost immediately 
after the events in Darjeehng, and that these rumours persisted down to the 
year 1921, when the plaintiff appeared on the scene in Dacca 

PLAINTIFF’S ARRIVAL AT DACCA 

The exact date on which the plamtiff arrived m Dacca is not known 
The plaintiff himself was not able to specify it " But, as already stated, it was 
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approximately at the end of the year 1920 The plaintiff’s own account as to 
how it came about that he found himself in Dacca is that, having recollected 
at Braha Chhatra that his home was at Dacca, though not who he was, while 
he was still in the company of the sannyasis including his guui Dharam Das, 
he was directed by the latter to go home, and he was told that after going 
home ‘if he could overcome maya, that is to say, love of the world, he could 
come back after a year, and would find Dharam Das waiting for him at a place 
called Hardwar, and he would then be duly mitiated mto' sannyas The 
plaintiff parted company with the sann 3 'asis at Braha Chhatra and set out 
alone, and after passmg through various places, he eventually arrived by tram 
at Dacca late at night, and stayed m the railway station there until the 
following monung In the mommg, he made his way to the suMei ghat 
on the banks of the nver Bunganga, crossed from there to a chw on the far 
side of the nver then returned again, and seated himself on the Buckland 
Bund m front of the gate of a house which was referred to in the evidence 
as Rup Babu’s house There he remained day and mght, completely oblivious 
of aU weather conditions for some four months He had all the outward 
appearances of a sannyast He was naked except for a lengh, t a , a loin 
doth He had a long beard, and his hair matted mto a mass of cords fell 
behmd his back reachmg down to his knees His body was besmeared from 
head to foot with ashes ' In front of hun was a Dhitni, that is to say, an 
mcense burner 


VISIT TO EASniPTIR AND THENCE TO JABDEBPIIR 

According to the plamtiff’s own account, whilst on the Buckland Bund, he 
recognised some of the persons passmg to and fro and even recollected their 
names Gradually he remembered that he belonged "to these parts”, and 

recollected that he was the second Kumar 
of Bhowal Durmg the tune that the plamtiff was at the Buckland Bund, 
whenever he was sp Jen to. be rephed in the Hmdi language On or about 
ae oth Apnl, 1921, Je plamtiff was taken to a place called l^simpur, situated 
ie ^ north-west of Jaidebpur The plaintiff’s 

S EasiSnir rT Chowdhury, a zemmdar 

This gentlemn was an old friend of the Bhowal family. The 

went toRasimpur, that Atul 

Ke suspected 

t'’ Jaidebpur on an 

eiepnant He amved there one day about flie middle of Aonl 1^1 m the 
SeSfoS platfom) under a Kavimt tree at Madhab Ban^eady 


AT JYOTIRMOYEE DEVI’S HOUSE 

secoIdKu^^i of Devi, the sister of the 

Sfo wZs? let son to ioldj 

to ler honse Urn was on the day affer Ins amyal In teaponse to .ttia 
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summons the plaintiff went to the house of Jyotirmoyee Devi which she had 
built for herself, in the year 1914 It was situated at a little disfance to the 
south-east of the Rajban in a district known as Citakkar ' Satyabhama Devi, 
the grandmother of the second Kumar, was present in the house at the time, 
and also some of the other relatives of Jyotirmoyee Devi Some conversation 
took place between Jyotirmoyee Devi and the plamtifi, and his manner of 
speaking and looking at people as well as his general appearance, and in 
addition, liis gait, aroused her suspicions Accordingly, after the plaintiff had 
left, and had returned to the Madhab Ban at the family mansion, Jyotirmoyee 
Devi made up her mind to invite him to a meal on the following day in order 
that she might have the opportunity of viewing him in a better light 
Accordmgly, the same evenmg she sent one of her officers, Jitendra 
Bhattacharjee, to invite him to come On the next mormng, Jyotirmoyee 
Devi’s son, Budhu, went to fetch the plaintiff, but he did not immediately 
come, but came at about midday The plaintiff stayed on in Jyotirmoyee 
Devi’s house until about four o’clock that same afternoon, and while he was 
in the house, there occurred a somewhat dramatic scene which served to 
strengthen the impression that had aheady been made on the mind of 
Jyotirmoyee Devi and others present that the plaintiff might be Ramendra 
Narayan Roy 

When the plaintiff went away from Jyotirmoyee Devi’s house, he was 
driven in a tum-tum belonging to Budhu to the local railway station, and 
’thence he departed for Chandranath, a shnne in the district of Chittagong 
He returned, however, from there to Dacca after a short time, and again 
resumed his life on the Buckland Bund This was about the 20th Apnl, 1921 

< I 

VISIT TO SAIBADINI DEVI’S HOUSE AT DACCA 

Within a few days after this, Jyotirmoyee Devi sent her son, Budhu, and 
her officer, Jitendra Bhattacharjee, from Jaidebpur to Dacca for the purpose of 
bringing the plaintiff to Jaidebpur, but on that occasion they were unable to 
induce him to come Jyotirmoyee Devi accordingly came to Dacca herself, 
and put up at a house belonging to the husband of her sister, Tarmmoyee 
Devi She went there, because she wished to show the plaintiff to her sister 
But it appears that tlie husband of Tarmmoyee Devi, Brajalal Muliherjee, 
objected to having the sannyasi in his house, so Jyotirmoyee Devi was forced 
to arrange with her son to have the plaintiff taken to the house of a lady 
named Saibalini Devi, a second cousin of Jyotirmoyee Devi and of Ramendra 
Narayan Roy A son ;of Saibahm Devi together with Budhu and Jitendra 
Bhattacharjee went to fetch the plaintiff, and they brought him to the house 
of Saibahm Devi, and there he was seen by a number of ladies who were 
relatives or connections of the family, and, in particular, by Kamal Kamini 
Devi, an aunt of Saibahm Devi Kamal Kamini Devi, so it is said, also 
suspected that the plaintiff might be the second Kumar of Bhowal At the 
time of this visit, the plaintiff was still in his usual garb of a sannyasi, with 
a loin cloth, long matted hair, and a beaid He remained in the house for 
half an hour or so, and then returned to his pitch on the Buckland Bund 


BACK TO JYOTIRMOYEE DEVI’S 'HOUSE 


Some days later, that is to say, on the 30th Apnl, the plaintiff went to 
Jaidebpur to the house of Jyotirmoyee Devi How he came to be there is 


47 
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not verj clear, but it seems that he must have been sent for by Jyotirmoyee 
Devi herself, because she desireii to have another look at him This brings 
us to a vital part of the plaintiff’s story 

The plaintiff amved at Jyotirmoyee Devi’s house about seven or halt past 
seven o’clock in the evening He was given a seat in the "Baitakkhana" in 
which room at the time there were present Atul Prosad Roy Chowdhuri (other- 
wise known as Bhulu) , Jyotirmoyee Devi’s officer Jitendra Bhattacharjee , an 
officer of Bhulu’s, and some of the local residents who were in the habit of 
coming to play cards with Budhu, Jyotirmoyee Devi’s son Jjotirrdoyee Devi 
herself was in an adjoining room, but through a doorway she observed the 
sannyasi looking at some photographs of the members of the Bhowal family 
and weeping 

It appears that on that evening no one had any conversation with the 
sannyasi On the following day, that is to say, the 1st May, the p lain tiff 
went in the early morning to bathe in the nver Chillai which flows alongside 
the Bhowal family mansion After the bath the sannyasi returned to the 
house smeared with ashes as usual The only incidents of any importance 
on that day were, according to the plaintiff’s story, that he said in Fmdi 
to Jogendra Nath Banerjee, the Secretary to the Bhowal Raj, “clean my 
Baitakkhana^\ an instruction which tended to increase the general suspicion 
as to the man’s real identity About the same time Jyotirmoyee Devi told 
the plaintiff not to smear his body with ashes in future This she did m 
order the better to see the complexion of the plaintiff 

On the 2nd May, as far as one knows, nothing of any particular importance 
happened except that Jyotirmoyee Devi remonstrated with the plaintiff, because 
he had not complied with her demand or request that he should not put 
ashes on his body, and she once more requested him not to do so on the 
morrow 


On &e next morning when the plaintiff went to bathe, he was accom* 
^nied by one of the family servants, and a man called Nagendra Kumar 
Blmttacharjee’ apparently m order that they might ensure that he would carry 

“y rate, on that occasion he did come 

Wp those in the 

TvofamnJ 1 ?® natural shade of his skm The result was that not only 
^ relatives, including the grandmother 

Satyabhama Devi, recognised the plainbfi as Ramendrf Naraya? Roy On 

estate orL slm T® y ^ of 

to aHow W f Devi endeavoured to mduce the plaintiff 

SsS°Id marS ^ fo ®oe whether he 

have eistS ?„ top correspond with those known to 

the olamtiff woni?^ at the time 

me piaintifi would not permit this to be done 


EXAMINATION OP MARKS 

i I 

hisw whi^may be described as a landmark in the 

SSinvl ^ s case On the 4th May, the plaintiff yielded to 

Jyotimoyee Devi s wishes and suffered Budhu gyotirmoyee Devi’s son) to 
look for marks This took place at about seven o’clock m the morning at 
a time when no outsiders were, present, and it is said that the result of the 
examination whmh was made was that Jyotirmoyee Devi was able to say to 
the plaintiff. Your marks and appearance are like those of ’my second 



DECLARATION OF IDENTITY 


739 


brother You must be he Declare your identity ” The plamtiff, however, 
repudiated the suggestion, and-m the words of Jyotirmoyee Devi herself, he 
said, “No, no, I am not” Jyotirmoyee Devi in spite of this told her son 
to inform all the people, who had come to the house, that the marks of 
the second Kumar’s body were on the plaintiff The son and nephew of 
Jyotirmoyee Devi thereupon told the persons present what Jyotirmoyee Devi 
had asked them to say 


DECLARATION OF IDENTITY 

The plamtiff later in the day took a seat out in the open amongst 
the assembled tenants, and these insisted upon his telhng them who he 
was This he eventually did in the afternoon Before this happened, 
however, Jyotirmoyee Devi had threatened that she would not lake any food 
unless and until the plaintiff avowed his identity At the time when the 
plamtiff disclosed his identity as Ramendra Narayan Roy, as Jyotirmoyee 
Devi relates, he was already sithng outside the house in an open space which 
was part of the premises The story is that somebody enquired, "What is 
your name?”, to which the plamtiff replied, "Ramendra Narayan Roy 
Chaudhuri” He was then asked what was his father’s name,’ and he said, 
"Raja Rajendra Narayan Roy Chaudhuri” Then his mother’s name, and he 
replied, "Rani Bilasmani Devi” These questions were put by some person 
or other m the crowd round about the plamtiff, and after he had given these 
answers, a voice said, "Everybody knows the name of the Raja and Ram, who 
brought you up ?” and m answer to this question the plamtiff said, “Aloka” 
Then the assembled people cried out, "Madhyam Kmaarer ]ay“, and many of 
the women present shouted their ''}okar"‘, that is to say, the sound "vlu mIw” 
used by Hindu ladies on festive occasions 

At this point, according to the plamtiff’s own evidence, he "fell down 
m somethmg like a fit I was m that condition for ten or twelve minutes” 
It appears that a very large number of people had by that time collected 
together around him The plamtiff was attended to by Jyotirmoyee Devi and 
another lady, whose name is Magnabala Devi When Ike plamtiff had suffi- 
ciently recovered, he was taken to the house of Jyotirmoyee Devi’s sister, 
Tarinmoyee Devi, close by, m order that he might be away from the crowd 
This m brief represents the account given in the evidence of the plaintiff 
himself and that of Jyotirmoyee Devi of the "Declaration of Identity” referred 
to m the case from time to time as the "atvta-panchay” 

It IS a pomt m the plamtiff’s case that Jogendra Nath Banerjee, the 
Secretary of the Bhowal Estate, was present on this occasion, and that m 
the beginning he as well as the members of the family was amongst the 
number of those who recogmsed the plaintiff as the second Kumar of Bhowal 
On the same day Jitendra Mukherjee (Billoo), a son of the eldest sister, 
Indumoyee Devi, set off for Dacca to inform the relations there about the 
plamtiff’s declaration of identity 


NEEDHAM’S REPORT TO LINDSAY 

On the foUowmg mommg, namely, that of the Sth May, 1921, Jogendra 
Nath Banerjee and the Assistant Manager of the estate, Mohmi Mohan 
Chakravarly, made a draft of a letter for F W Needham, the Manager of 



740 


BHOWAL CASE 


the estate The letter was signed by him and then sent to J H I^indsay, 
who was then the Collector of Dacca A copy of this letter was sent to the 
defendant Bibhabati Devi, and also to the widows of the other two Kumars 


ADDEGED REPORT BY SHERIDAN 

It was stated on behalf of the plaintiff that somewhere about the 9th May, 
1921 a police officer named Shendan had an interview with the plaintiff at 
Jyotirmoyee Devi’s house at Jaidebpur, and that there he compared the features 
of the plamtiff with those in a photograph of the second Kumar of Bhowal, ' 
and also asked him certain questions with regard to tiger shooting and guns 
generally, all of which questions the plamtiff answered to Sheridan’s satisfac- 
tion This police officer also put mto the hands of the plaintiff a No 12 
double-barrelled breech-loading gun in order to test whether the plamtiff knew 
how to handle the gun and how to take it to pieces and put it together 
again It IS Said that the plaintiff satisfactorily acquitted himself of this 
test also In the course of the present proceedings the plaintiff called for 
the production of any report which might have been made by the police 
officer concerned, but no such report was ever produced, and it is not at all 
clear whether the defendants ever admitted that the interview took place at all 


BIG MEETING ON 15th MAY, 1921 AND AFTER 

From the 4th May until the 15th May crowds of people were daily coming 
to see the plaintiff, and he was receiving presents from them upon the 
footing that he was indeed the second Kumar of Bhowal, and then on the 
latter of these dates there took place a large meeting which was held on the 
open ground m front of the Rajbari at Jaidebpur This meeting was presided 
over by one Adi Nath Chakravarty, a taluqdar of a place called Barisaba 
The plaintiff and Jyotirmoyee Devi’s son Budhu arrived at the meeting 
mounted on an elephant and rode round the outskirts of the assembly, and 
during the progress in this fashion he was acclaimed by the crowd as the 
second Kumar of Bhowal After the meeting the plamtiff stayed on in 
Jyotirmoyee Devi’s house for several days, and durmg that time the coming 
of many visitors continued Shortly after this, an association was formed 
called the Bhowal Taluqdar and Proja Samiti for the purpose of raising funds 
with a view "to estabhsh the Kumar m the legal position by legal means’’ 
There was a taluqdar of Bhowal named Digendra Narayan Ghose, and he 
became the President of this Association and one of the strongest supporters 
of the plaintiff On the 18th May the youngest sister, Tannmoyee Devi, 
came over from Dacca to Jyotirmoyee Devi’s house, and it is said that she 
in her turn recognised the plamtifi Presumably as an outcome of this visit, 
on the 23rd May, 1921, a joint petition on the part of J 5 otirmoyee Devi, 
Tannmoyee Devi and Govmda Mukherjee (the husband of Jyotirmoyee Devi’s 
eldest sister, Indumoyee Devi) was sent to the District Officer at Dacca asking 
that there should be an enquiry into the plaintiff’s identity 


PLAINTIFF’S INTERVIEW \VITH LINDSAY 

29th May, 1921, there occurred an event of considerable importance 
The plamtiff himself went with two lawyers named Sarat Chandra Chakravarty 
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and Pyan I^al Ghose to have a talk with J H I^indsay, the Collector of Dacca 
What transpired at the interview is a matter of dispute, but a record of the 
interview purporting to give particulars of what took place was made by 
J H Dindsay on the same day 


LINDSAY’S “IMPOSTOR NOTICE” 

On the 3rd June, 1921, a notice was issued by Lindsay, with the permis- 
sion of the Board of Revenue, stating that the "Board has got conclusive 
proof that the dead body of the second Kumar of Bhowal was burnt to ashes 
twelve years ago at Darjeeling town It follows, therefore, that the sadhu 
who is callm^ himself the second Kumar is an impostor Whoever will pay 
him rent or chanda (subscription) ynH do so at his own risk” This notice 
has been referred to throughout the case as the Impostor Notice of the 3rd 
June 


STAY AT DACCA 

On the 7th June, 1921, the plaintiff left Jaidebpur and went to Dacca 
where he settled down in all respects as a member of Jyotirmoyee Devi’s 
family in a house descnbed as No 4, Armanitola, Dacca, and there received 
numerous visitors The plaintiff remained m Dacca from the 7th June, 1921, 
to some date m the month of July or August, 1924 During this penod the 
plaintiff frequently visited the houses of local people of position and attended 
a variety of social functions and ceremonies It was a point in the plaintiff’s 
case that throughout this period— as at Jaidebpur— the plaintiff never sought 
to secrete himself from public view, but on the other hand, courted investiga- 
tion and examination in all possible ways 


' TATTOO-MARK ON PLAINTIFF’S ARM 

It should be mentioned that at the time when the plaintiff first made 
his appearance at Dacca, he had on his forearm a tattoo writing m Urdu 
script, which transliterated reads “Batea Dharam Das da chela Naga" The 
plaintiff himself adopted the attitude that he did not know "what is tattooed 
in my arm— what is written there I do not know how it reads Gtiui got a 
tattoo man in the bazar to tattoo this on me at Snnagar” But the existence 
of this tattoomg is of considerable importance in the case m that after the 
plaintiff had taken up residence at Jyotirmoyee Devi’s house at Dacca, the 
latter made arrangements for the finding out of guui Dharam Das, and 
having him brought to Dacca She first of all sent out Khitindra Nath 
Mukherjee (the son of her sister Indumoyee Devi) along wnth her own officer 
Jitendra Nath Bhattacharjee Tliey w'ere unable to discover Dharam Das 
Subsequent!}^, she sent her son-in-law, Satmath Banerjee (Sagar), and one 
Atul Roy together with a sannyasi named Mahabir, and these were successful 
in tracing Dharam Das, and they brought him to Dacca on the 26th August, 
1921, where he stajed in Jyotirmoyee Devi’s house for three or four days, and 
then, as the plaintiff says, left "for fear of the police” 

When the plaintiff first went to Dacca in June, 1921, to live witli 
Jyotirmoyee Devi, he was still wearing his beard and long hair But some- 
time in the month of August or September of that jear he shaved off his 
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beard, though he still retained the matted hair At about the same time he 
started 'wearmg ordinary clothes, having already discarded his lengU from the 
day of the declaration of identity A few years later he cut off his long hair 


SATYABHAMA’S I/EITER TO BIBHABATI DBVI 

In the year following that m which the plamtiff had taken up residence 
m Dacca, he was followed there by Satyabhama Devi, Jyofarmoyee Devi’s 
grandmother, who came on the 14th July, 1922, and took up residence m the 
house where the plaintiff was hving with Jyotirmoyee Devi About ten days 
after Satyabhama Devi’s arrival, she wrote a letter to the defendant Bibhabati 
Devi aslang her to come and see the plamtiff and convince herself of his 
identity This letter was delivered at the house of Bibhabati Devi, but she 
refused to accept delivery of it 


RANI’S DETTBR to CODDECTOR DRUMMOND 

At about the same time Satyabhama Devi sent another letter which 
was dated the 29th July, 1922, to J G Drummond, the then Collector of 
Dacca In that letter she said “Acting on your suggestion, I have taken 
the trouble to come down to Dacca and met the sadhu — ^I have seen him every 
day at Jaidebpur durmg his stay there After commg here I have seen him 
daily I have come to the conclusion that he is no other than my sepond 
grandson Kumar Ramendra Narayan Roy” In a later part of the letter 
she said “There was a rumour of poison having been administered to my 
second grandson at Darjeehng, and there was a deep mystery regarding the 
alleged death of my second grandson at Darjeelmg As far as my information 
goes his body was never cremated There was some discussion on this 
pomt at Ae time of the sradh at Jaidebpur There was also a persistent 
rumour afloat not only m Bhowal, but in several parts of Bengal that my 
second grandson was ahve and moving with the sadhus ” 

T that enquines were made by Drummond’s predecessor, 

lit? ^ supplied 

wS enquiry that had been made, and also 

and addpd^ ^ evidence that had been obtamed oi^ ehcited at the enquiry, 

Wrf 1 by SIX emment 

CoTte of TnS 4°”® tbe six different High 

tel™ p“t‘ fafS from 

reason ofXf f whether Satyabhama Devi, by 

recognise the nlamtiff St'* wl^***^^ eye-sight to be m a position to 
?o dS m mi " “ ber letter that “there is 

, , ^ that my eyes do not deceive me * * 'phe 

arariliusion” be regarded 

her m nrdpr ti,=t ^ Drummond should come over to see 

er in order that Mrs Drummond might make a report on Satvabhama Devi’s 
physical condition Neither of the two letters of 

above were -Rrrftfpii ^ , tetters of Satyabhama Devi mentioned 

not hers but put on by meSisTa “bber“stamr 

Dev/dSd m°f?e 'iro December, 1922, Satyabhama 
evi died m the house occupied by Jyotirmoyee Devi and the plaintiff, where 
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Satyabhama Devi had been staying ever since her arrival in Dacca m the 
previous July, and at the cremation the plaintiff was one of those who earned 
the bier and he it was who performed the ,last rites including the imikhagm 
(setting fire to the mouth) Subsequently, the siadh of Satyabhama Devi was 
held m the usual way on the eleventh day from the date of her death, and 
the rites and ceremonies in connection with it were performed by the plaintiff 


JYOTIRMO-YBE DBVI»S REQUEST FOR AN INTERVIEW WITH K C DE 

The year 1923 marks another stage in the course of events In that 
year the Member of the Board of Revenue, K C De, paid a short visit to 
Dacca, and while he was there, Jyotirmoyee Devi sought an mterview with 
him, but K C De replied on the 7th August, 1923, saymg that it would not 
be proper for a lady belonging to a very high family to come and see Vmn 
at the Circuit House, and suggested that Jyotirmoyee Devi’s son-in-law, 
Chandra Sekhar Banerjee (Bibhuti), should come and see him in her stead 
An interview duly took place at which K C De made the suggestion that 
the plamtifi should himself put m a petition, as no action could be taken on 
any petition by the sister or grandmother or tenants 


MEMORIAL TO BOARD OF REVENUE 

Subsequent to the interview Chandra Sekhar Banerjee took legal advice 
in order to decide whether a suit sholud be started or a memorial presented, 
and eventually it was deeded to take the latter step, but it was not until 
the 8th December, 1926, that a memonal was presented This memorial called 
for an enquiry into the plaintiff’s identity and for the withdrawal of the 
impostor notice In the memonal a case was made on behalf of the plaintiff 
which will have to be contrasted with that subsequently made in the present 
suit The memorial was in due course considered by the Board of Revenue, 
and ultimately after a formal hearing it was rejected, on the 8th April, 1927, 
on the short ground that the enquiry asked for would not benefit anybody, 
for even if the Board had the power to compel the attendance of witnesses 
and to admmister the oath to them which it had not, it would lead to no 
useful result If the plaintiff as the outcome of the enquiry was found to be 
an impostor, it would be a waste of time, and if it turned out that he was 
the Kumar, the Board could not restore the estate to him 


PLAINTIFF m CALCUTTA 

Except for a brief visit to Dacca in the month of Januarj, 1928, and 
anotlier visit to Dacca in the month of Apnl in the year 1929, the plaintiff 
remained in Calcutta until the month of October in the year 1929 In Calcutta 
the plaintiff lived m a house in Haris Mukherjee Road, and with him lived 
Jyotirmoyee Devi and her son Budhu (Jalad) On the very day he first 
arrived in Calcutta he called on the defendant Sarajubala Devi at her house 
at No 8, Madhu Gupta Lane, and according to his and her account of 
the meeting, she at once recognised him as her husband’s younger brother, 
Ramendra Narayan Roy 

During the period 1924 to 1929, while the plamtiff was in Calcutta, he 
was movmg freely about just as he had previously done throughout the 
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preceding three years when he was in Dacca The plaintiff was seeing high 
ofBngIc and taking 'part in social life generally He attended parties and 
functions at which the Governor of Bengal and the Viceroy were present, and 
was even introduced to them as the Kumar Ramendra Karayan Roy In 
particular, he attended a party given m honour of Raja Janakinath Roy 
at which party Lord Lytton was present, and the plaintiff was introduced 
to him The plamtiff also became a Durector of the Bengal Flotilla Service 
Co , Ltd In a word, the plamtif was conducting himself m all respects as 
if he were indeed the second Kumar of Bhowal and he was accepted as such 

Upon his removal to Dacca in the year 1929, Jyotirmoyee Devi and her 
family went with him, and they all contmued to live together from that time 
onwards 


COLLECTION OF RENTS 

After returning to Dacca the plambfi began to collect some of the rents 
payable m respect of an one-third share of the estate He produced at the 
tr ial collection papers to show that he did m fact collect some rents, and 
moreover, he held a punyaha (that is, the mauguration of a tenancy year) at 
his house in Dacca in three successive jears 


DEFENDANTS’ CASE AS MADE AT THE TRIAL 

We now come to the defendants’ case as made at the trial At the outset 
it may be said that it is common ground between the defendants and the 
plamt^ that at the time when the second Kumar of Bhowal went to Darjeeling 
in the year 1909, he was suffermg from an advanced stage of syphilis, and 
that he arrived at Darjeeling on the 20th Apnl, 1909, and occupied the house 
called “Step Aside’’ The defendants also agree that the second Kumar of 
Bhowal fell ill on the 6th May, but they say that he died not in the early 
evenmg of the 8th May, as contended by the plaintift, but shortly before 
midnight on that day They denied that be died from arsenical poisoning or 
from any kind of poisonmg, and said that his death was entirely a natural 
one due to the efiects of biliary cohc 


DEATH AT AHDNIGHT AND CREMATION IN THE MORNING 

The unportant part of the defendants’ case is that they said that the 
second Kumar did not die in the early evening of the 8th May, and conse- 
quently, there was no evenmg procession at all, and there was no ram in the 
evenmg of the 8th May as alleged by the plaintiff The defendants’ case 
w-as that the dead body of the second Kumar lay all ,mght in the house 
and was earned out to the cremation ground m a procession at about nine 
o clock the next mommg, and was duly cremated w ith all the customary rites 
and ceremonies It was admitted on the plaintiff’s side that a funeral pro- 
cession did take place on the morning of the 9th May, but the case was 
made that it was not the body of the second Kumar w'hich was burnt, 
but some other body produced dunng the course of the night, in order to 
avoid any scandal which might have arisen by reason of the abortive crema- 
tion on the previous evening 
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The defendants rely upon the fact that a large public meeting was held 
In Darjeeling on the 16th May, 1909, for the purpose of expressing sympathy 
with and condolences to the Bhowal Raj family, and that no one then 
questioned the death of the second Kumar , 


DKNIAI, OF RUMOURS PRIOR TO 1917 

The defendants dispute the existence of any early rumours, and indeed 
they went so far as to contend that there were no rumours at all in the 
year 1909 or any rumours prior to the year 1917 There nere rumours m 
tliat year which led to the writing by Satyabhama Devi of the, letter dated 
the 3rd September of that year to the Maharajadhiraj of Burdwan The 
defendants wholly deny any discussion about ktishaputtahka ever having taken 
place, and say that at that time no one was raising any doubts as to the 
■death of the second Kumar On the contrary, his death was taken as an 
accepted fact 

The defendants altogether repudiate the account of the visit of a sannyasi 
to the Madhab Ban at Jaidebpur, and as regards the visit of a moiim sannyasi, 
they argued that Akshay Roy was a person of weak intellect and given to 
ganja smoking, and that any rumour there might have been must have 
emanated from his disordered brain They further say that there never was 
any quest by Akshay Roy, nor did Kripamoyee Devi or Satmath Banerjee 
ever take any steps to make enquines of sannyasis concerning the second 
Kumar In a word, the defendants, while denying the existence of any 
rumours prior to the year 1917, admitted the existence of some rumours in 
that year, which, however, they said were of such a character and of so little 
■effect that no action was taken in consequence of tliem 

As regards the wnting of the letter by Satjabhama Devi, it was the 
case of the defendants that after the receipt of the answer to that letter the 
rumours, such as they were, entirely died down, and whateier disquietude or 
hope they might have aroused came to an end once and for all, and all 
concerned comported themselves upon the footing that all the three Kumars 
of Bhowal were dead 

With regard to the events m the year 1921, the defendants do not dispute 
the fact that the plaintiff appeared on the Buckland Bund at Dacca in the 
early part of that year But their case is that the plaintiff was not recognised 
or even suspected as being the second Kumar by any one at Buckland Bund, 
and that nobody had said or suspected that he was the second Kumar until 
his alleged declaration of identity on the 4th May, 1921, at the house of 
Jyotirmoj'ee Devi at Jaidebpur 


THEORY OF UTTER DISSIMILARITY 

According to the defendants the plaintiff looked utterly different from 
the second Kumar and could not speak or understand the Bengali language 
The defendants’ case throughout was that the plaintiff w'as an illiterate man 
from the Punjab lyho had been a sannvasi almost from his childhood, and that 
the only language he could speak was some Hindi dialect That he was a 
Punjabee, the defendants said, the plaintiff himself admitted eveu >at an 
early stage and w'hile he w’as still' at the Buckland Bund 
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KASIMPTJR VISIT 

With regard to the visit of the plamtifi to Kasimpur on or about the 
5th April, 1909, the defendants* version of the matter is that Atul Prosad 
Roy Chowdhury caused the plamtifi to be taken to Ehsimpur by an officer, 
not because the plaintiff was suspected as being the second Kumar, but 
because the uncle of Atul Prosad Roy Chowdhury— Saroda Prosad Roy 
Chowdhury— had no son and so wanted the plaintiff as a sannyasi to perform 
a ceremony known as putiesU jajm, that is to say, a sacrifice with the object 
of obtaming a son The defendants conceded that tlie plaintiff was sent 
from Kasimpur to Jaidebpur on an elephant, but put forward the explanation 
that this was done because Jogendra Nath Banerjee, ■Secretary to the Bhowal 
Raj, was fond of sannyasis and there was a standing arrangement between 
him and Atul Prosad Roy Chowdhury that “whoever could come across a 
good sadhu will send him (the sadhu) to the other ” 

The defendants put forward evidence to the effect that “while the sadhu 
remained at Kasimpur, he said that he was a resident of the Punjab, and 
that his name was Sunder Das’* 


' VISITS TO JAIDEBPIJR 

The defendants, as negativing any recognition or suspicion that the 
plaintiff was the second Kumar, rehed upon the fact that when tlie plaintiff 
first came to Jaidebpur, he lived under a tree and was not invited to take 
up his abode in the house The defendants agree that the plaintiff stayed 
at Jaidebpur for a penod of three days Theie is, however, a dispute as to 
whether the plaintiff arrived at Jaidebpur on the 30th Chaitra, 1327 (12th 
April, 1921), and left on the 1st Baisakh of the following year (15th April, 
1921), or whether he arrived on the 31st Chaitra and left on the 2nd Baisakh 


DECLARATION OF IDENTITY THE OUTCOME OF A CONSPIRACY 

As regards the penod from the 30th April onwards, the defendants admit 
that the plaintiff was in the house of Jyotirmoyee Devi, but they do not 
accept the plaintiff’s version of the course of events during that time, or 
the circumstances and manner m which the declaration of identity by the 
plaintiff came about The defendants’ case, concisely stated, is that the 
plaintiff was a genuine sannyasi, a native of the Punjab, and not a Bengalee 
at all, and that the circumstances antecedent to and attending the declaration 
of identity were such as to indicate that the plaintiff himself was not only 
reluctant to play the part of the second Kumar of Bhowal, but only ultimately 
consented to do so as a result of persuasion or pressure exercised upon him 
by Jyotirmoyee Devi and her family The defendants made the definite case, 
therefore, that the plaintiff was an impostor who only assumed the role of 
the second Kumar of Bhowal in order to claim a share of the estate, and 
that this action was the outcome of a conspiracy on the part of Jyotitmoyee 
Devi and her associates The defendants contended that the manner of the 
alleged recognition on the 4th May, 1921, and in particular, the test supposed 
to be provided by an examination of the marks on the body of the plaintiff 
indicate that there was no real recognition, and that the marks found on the 
body of the plaintiff, such as they were, were pronounced to be those of the 
second Kumar, and not that the marks actually possessed by the second 
Kumar were found to be on the body of the plaintiff 
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PROPAGANDA AND MASS SUGGESTION 

The defendants rehed upon the fact that subsequent to the holding of 
the meeting of the ISth May, 1921, the supporters of the plaintiff started an 
intensive campaign on his behalf, m the course of which propaganda of all 
kinds came into existence, including not only writings ’in the newspapers but 
the publication of books and pamphlets, which propaganda eventually resulted 
in such an influence on the minds not only of the relatives and friends of 
the family, but of members of the public at large that many persons misled 
themselves in the belief that the plaintiff was the second Kumar of Bhowal, 
this being particularly so, because of the supposed acceptance of the plaintiff 
bj Jyotirmoyee Devi and other members of the family 

According to the defendants, public opmion had been so inflamed, as a 
result of the campaign waged on .behalf of the plaintiff and his cause, that 
even within a month after the declaration on the 4th May, 1921, and as an 
outcome of the issuing of the notice by the Collector of Dacca on the 3rd 
June, 1921, when an attempt was made to pubhsh this notice on the 10th 
June, at a place called Mirzapur, there was a not m the course of which a 
man named Jhumar All was shot dead by the police The defendants justified 
the issuing of the notice of the 3rd June, 1921, on the ground that the Court 
of Wards had, prior to the issuing of the notice, obtained certain evidence 
m Darjeehng of the death and cremation of the second Kumar of Bhowal 


DEFAMATION CASE OF DR ASHUTOSH' DAS GUPTA 

I 

In connection with the propaganda, a pamphlet with the title "Fakir 
Bbshe Praner Raja" was vsn:itten by a man called Puma Chandra Ghose, son 
of Digendra Narayan Ghosh, who has already been referred to as the 
President of the Bhowal Taluqdar and Proja Samiti This pamphlet was 
printed by a man named Satish Chandra Roy and put into general circulation 
The pamphlet contained the charge or at any rate the imputation that the 
second Kumar of Bhowal had been poisoned at Darjeelmg by the family 
physician. Dr Ashutosh Das Gupta In consequence of this Dr Ashutosh 
Das Gupta on the 9th September, 1921, mstituted criminal proceedings 
against Puma Chandra Ghose and Satish Chandra Roy for defamation, and 
m those proceedings the prosecution was conducted by the Government 
Pleader of Dacca on instructions given him by the Manager of the Bhowal 
Raj Estate or the Collector of Dacca as representing the Court of Wards, 
and the defendants maintain that the defence was really conducted by the 
plaintiff and his adherents The case eventually i ended, after it had been 
dealt by two Magistrates and had been taken to the High Court, in the 
conviction of the accused, and its importance lies in this that some of the 
persons who then gave evidence were afterwards witnesses in the present 
suit, and the statements they made in the cnminal proceedings had to oe 
considered in relation to the evidence aftenvards given by them in the 
present proceedmgs 


PLAINTIFF’S DELAY IN ASSERTING HIS CLAIM 

The defendants lay stress on the fact that there was a long delay on 
the part of the plaintiff from the time of the direct challenge to his position 
afforded by the impostor notice to the date of the presentation of the memonal 
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in 1926 which the defendants aver was the very first claim in any formal 
shape ever put forward by the plaintiff himself The defendants ascribe 
this delay, and the subsequent delay as between the rejection of the memorial 
in March, 1927, and the institution of the suit to the fact that the plaintiff 
needed all this time to obtain knowledge of tlie second Kumar’s personality 
and habits and to acquire facility in Bengali speech and some skill m 
reproducing the signatures of the second Kumar 


IMPORTANT KVENTS SUBSEQUENT TO DECLARATION OP IDENTITY 

We have given a very brief summary of the case made on behalf of the 
plaintiff and the defendants respectively, and we now think it desirable to 
refer to certain other matters in connection with the history of events subse- 
quent to the declaration of identity by the plaintiff on the 4th May, 1921 
We have refened to the fact that on the day following the declaration of 
identity, a letter was sent by Needham, tlie tlien Manager of the Bhowal Raj 
Estate, to Dmdsay, the Collector of Dacca, requesting that a “sifting enquiry” 
should be made with respect to this part of the plaintiff’s case As from the 
5th May, 1921, Dmdsay, after consultation with Sasanka Coomar Ghose, the 
Government Pleader of Dacca, adopted an attitude hostile ton ards the plaintiff, 
whereas up to that date the officials of the Court of Wards and tlie Manager 
of the Bhowal Raj Estate had, in no way, shown themselves inimical towards 
the plaintiff and his claims The plamtiff dates the change of attitude on 
the part of the Court of Wards as from the 6th May, 1921, and says that this 
appears from the terms of a report made on that date by the Assistant 
Manager of the Bhowal Raj Estate, Mohini Mohan Chakravarty, to Needham, 
the Manager The plaintiff asked tlie court below to accept the view that all 
the opposition to his claim was engineered by Satyendranath Banerjee, the 
brother of the defendant Bibhabati Devi 

I 


CONDUCT OF satyendranath BANERJEE 

The plaintiff made the case that after the party returned fiom Darjeeling to 
Jaidebpur in May, 1909, Satyendranath Banerjee plotted to get his sister, the 
defendant Bibhabati Devi, under his own influence and control, in order that 
he might be in a position to derive an advantage to himself, which admittedly 
he ultimately did, from the fact that Bibhabati Devi would be in possession 
of a substantial income arising from her share in the estate as the wndow 
of the second Kumar of Bhowal 

To return to the year 1921, it seems fhat at just about the time that 
Mohim Mohan Chakravarty was making his report to Needham, Satyendranath 
Banerjee had an interview in Calcutta with the then Member of the Board 
of Revenue, who was the controlling authority of the Court of Wards, and 
subsequently, had several interviews with M H B Dethbridge, who at that 
time was the Secretary to the Board of Revenue 

On the 7th May, 1921, an account of the plaintiff’s doings in Dacca and 
Jaidebpur had appeared in “The Englishman”, a newspaper published in 
Calcutta On the 9th May, there appeared in the same paper a letter over 
the signature of Satyendranath Banerjee, in which it was stated “The late 
Kumar, was attended in his last illness by Dieutenant Colonel Calvert, the then 
Civil Surgeon -of Darjeeling, and the death certificate was given by Mr 
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Crawford, Deputy Commissiouer of Darjeeling” In the letter the writer 
stated that he was personally present "at the tune of the death of the late 
lamented Kumar arid attended the funeral service along with other numerous 
friends and relatives of the deceased who were then present in Darjeehng” 


ACTIVITIES AT DARJEELING 

Some four days after this, Sasanka Coomar Ghose, the Government 
Pleader, went from Dacca to Calcutta, and from there proceeded to Darjeeling, 
accompanied by Satyendranatli Banerjee, for the purpose of making enquiries 
as to the truth of the plaintiff’s story and of obtaming statements from such 
persons who might be in a position to support the version of the matter 
given by Satyendranath Banerjee m his letter to the Press The presence 
of Satyendranath Banerjee at this investigation is one 'of the initial matters 
relied upon by the plaintiff It shows that the opposition to the plaintiff's 
claim was promoted by Satyendranath Banerjee, and was not a genuine 
opposition in the interest of the defendant Bibhabati Devi As a result of 
the activities by Sasanka Coomar Ghose and Satyendranath Baneijee in 
Darjeeling, some statements were secured from a number of persons, some 
of whom eventually became witnesses in the suit At or about the time this 
investigation was proceeding in Darjeeling, agents on behalf of the plaintiff 
were also equally at work endeavouring to secure materials which might be 
helpful to the plaintiff’s claim 


ACTION BY COURT OF WARDS 

On the 13th May, 1921, the Court of Wards obtained from the Standing 
Counsel ,of Bengal an opinion with regard to the position This opinion was 
to the effect that at that stage it was not possible to take any crimmal pro- 
ceedings against the plaintiff This opinion was incorporated in a letter sent 
by Lindsay, the Collector of Dacca, to Lethbndge The letter was dated the 
21st May, 1§21, and it also contained certain notes by the Government Pleader 
of Dacca 


WARNING NOTICES BY LINDSAY 

On the 27th May, 1921, Lindsay wrote to the Member of the Board of 
Revenue a letter which contained a proposal that notices should be issued 
on the tenants of the Bhowal Raj Estate telling them not to pay rents to the 
plaintiff, and on the 28th May, 1921, Lindsay sent an Order to all the officers 
of the estate warning them not to acknowledge the plaintiff as the second 
Kumar The order for the issuing of the notice referred to in^ the letter of 
the 27th May, just mentioned, was communicated in a telegram sent by the 
Board of Revenue to Lindsay on the 1st June, 1921 This was confirmed by 
a letter of the same date 

The issuing of the notice above mentioned was followed up by a general 
promulgation in the Bhowal Distnct of the Impostor Notice of the 3rd June, 
1921, to which reference has already been made It was when this notice 
was being proclaimed m Mirzapur Bazar by beat of drum that there took 
place the not already mentioned In the same month Dmdsay and Sasanka 
Coomar Ghose went to Jaidebpur, and as a result of their visit a charge of 
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noting "was brouglit against a ntiixibcr of those tenantSj who had declared 
that the plaintiff was tlie second Kumar This prosecution was unsuccessful 
and the accused tenants were acquitted 

On the 13th June, 1921, a further notice was issued over the signature 
of I^indsay in which it was stated that “the Board of Revenue has found 
that the sannyasi who says he is the second Kumar is an impostor All the 
servants of the Bhowal Court df Wards are hereby informed that if they are 
found directly or indirectly espousing the cause of the sann}asi, they will be 
liable to summary dismissal” 


CONFIDENTIAL CIRCULARS AND ORDERS 

On the same day, confidential letters were sent to the naibs of the 
Bhowal Estate, asking them for the names and addresses of such tenants 
as were refusing to pay rent, unless the name of the plaintiff was put in the 
rent receipts as one of the propnetors of the estate These letters were 
followed, two days later, by an order in writing made by Needham, the 
manager of the Bhowal estate, calling upon Nogendra Nath Roy Chaudhun, 
a naib of Chandpur, to explain why he had taken a prominent part in the 
meeting of the 15th May, and why he was still helping on the cause of the 
man who had been declared to be an impostor This order was accompanied 
by a further order directing Nogendra Nath Roy Chaudhun to see Mohini 
Mohan Chakravarty, the assistant manager of the Bhowal estate, “immediately 
on getting the order, without fail” On the 22nd June, 1921, a letter was sent 
by one Digindra Nath, who was the Inspector of No 3 Circle of the Bhowal 
Ra] Estate, to Nogendra Nath Roy Chaudhun, requiring him to inform the 
writer, "by a specially confidential report”, the names of all the leaders in 
his Dihi, “who treat the sannyasi as the second Kumar, and support his 
side, and help him in the matter of realisation of subscription, and throw 
obstacle in the way of realisation of rent, and what sort of work they are 
doing in that direction”, and further, to state what steps Nogendra Nath 
Roy Chaudhun had taken to bring these persons under control, or to set up 
an anti-campaign against them The letter concluded by saying that, "there 
IS an order to issue certificates against those who do hostile acts of the above 
nature That course may be adopted, if necessaiy” There was a postscript 
to the letter which said, "Please keep this letter, and other letters of this 
nature strictly in secret, and do your duty, and at the time of sending the 
report, don’t copy it in the copy book, but send the report yourself very 
confidentially, and keep a copy thereof A separate senal number of the 
reports may be used for these” 

A similar order was sent to Sarat Chandra Mukherjee, asking him to 
show cause why he should not be dismissed from service for signing the declara- 
tion that the plamtiff was the second Kumar of Bhowal, and for openly helping 
the cause of the plamtiff m spite of the orders against such action 

On the 5th July, 1921, a Circular Order was issued by Lindsay to the 
effect that certificates should be issued against those tenants, the rents 
from whom were in arrears for more than a year, and that the rumour to 
the effect that the Board had withdrawn from the notice of the 3rd June the 
word ' impostor” and “the matters relating to subscription” was a lie 

On the 28th July, 1921, a further notice was sent out from the Chief 
Manager’s office, Jaidebpur, to the naibs of the various Dihis of the Bhowal 
Ra] Estate, informmg them that they were to make "a list of the certificates 
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in the names of the tenants from whom rents were due, since 1325 or 
1326 B S ”, and "who are acting in opposition to the Sarkar (estate)” 

Then, about a month later, another order was sent out from the Chief 
ManagCT’s office to the naib of Dihi Chandpur in the following terms "From 
the be ginnin g the men on the side of the Bhowal sannyasi had been saying 
that Dharam Das Naga, the preceptor of the said sannyasi, would come with 
some Rajahs, Maharajahs, and many Naga sannyasis, and will prove before 
the pubhc that the sadhu who has given out that he is the second Kumar 
of Bhowal is really the second Kumar of Bhowal, and the party of the sadhus 
will mstall the sadhu on the seat (gadt) of Bhowal without even instituting 
any suit * * He will narrate in detail before the pubhc incidents of his past 

life, as soon as his preceptor arrives, m fluent, clear Bengali dialect of Bhowal 
At the time when a meeting was held at Jaidebpur on the 1st of Jaistha last, 
the party of the conspirators by circulating a similar rumour got many people 
assembled at the meeting But in fact nothmg of that kmd took place 
Smce the last few days they have been preachmg by brmging one sannyasi 
only that that sannyasi is Dharam Das Naga, the preceptor of the sadhu, 
and he will prove the sadhu as the second Kumar without any suit Please 
warn the tenants particularly, so that, bemg deceived by placing reliance 
over and over again on the false representations of this nature, they do not 
pay subscription of any sort That the dead body of the second Kumar was 
duly burnt to ashes twelve years ago at the town of Darjeehng will clearly 
appear from the notice of the Board” 

Two months later, Jogendra Nath Banerjee sent out an order to the 
Chief Manager’s office at Jaidebpur, which was marked as ‘urgent’ and 
‘confidential’ This order gave a warning that the naibs should keep parti- 
cular watch so that "the conspirators” (that is to say, the plainbff and his 
supporters) might not reahse any subscriptions by deceiving the tenants, and 
directed the naibs to report to him without delay the activities and move- 
ments of the persons who would realise the subscriptions The order con- 
cluded with a warning that particular steps would be taken against any 
naib who showed any indifference in this respect 

A year later, Jogendra Nath Banerjee sent out two letters, each dated 
the 6th December, 1922 In one of these letters, the naib of Dihi Rajendrapur 
was required to send immediately addressed to Jogendra Nath Banerjee 
the names of eight or ten or more prmapal persons with their addresses who 
were the leaders of the plamtiff’s party, and "who are particularly helping 
this hypocritical cheat” 

The other letter was of a similar character, and in it the plamtiff was 
described as a “cheat and impostor” 

In the year 1923, the manager of the Court of Wards wrote to the 
Collector of Dacca, recommending that there should be a remission of 
interest, and also the payment by instalments of a large sum of money, then 
due from Pham Bhusan Banerjee, because of "his faithful and loyal devotion 
to this estate”, and that "durmg lie present troubles Pham Babu may 
expect this” 

It IS evident that the "loyal devofaon” and the help said to have been 
rendered by Pham Bhusan Banerjee was m connection with the difficulties 
which had ansen owing to the activities of the plaintiff This Pham Bhusan 
Banerjee was a witness m the suit 

In the course of the following two years, the Court .of Wards granted 
a mtrash settlement of certain lands to a man named Radha Charan Das 
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in consideration of the help he had rendered to the estate as against the 
plaintiff 

On the 24th April, 1929, an order was made on the plaintiff, forbidding him 
to enter within the jurisdiction of the Jaidebpur Police station In the order 
the plamtifl was required to appear and show cause on or before the 
11th May, 1929 

In answer to this, the plaintiff did appear in the court of the District 
Magistrate of Dacca on the 30th May, 1929, and then stated that he would 
not visit Jaidebpur m the near future In view of that assurance, the Bhowal 
estate did not press for the continuance of the order 

On the 29th Octber, 1931, a notice was issued by the District Magistrate 
of Dacca to the Presidents of the Union Boards, stating that it was the desire 
of the District Magistrate that the President and members of the Union 
Boards should try their best to explain to the tenants of the Bhowal estate, 
so that they would not pay any attention to propaganda on behalf of the 
sadhu, and would not pay any sum to any one who might come to realise rent 
on his behalf 

In the course of the years 1929 to 1931, a number of orders were issued 
by the Distnct Magistrate of Dacca, either prohibiting the plaintid from gomg 
within the jurisdicton of the Jaidebpur Police Station, or banning him from 
realising or receiving any moneys, such as rents, cesses and nazars from the 
tenants of the Bhowal estate 

On the 5th November, 1929, there was another order issued by the 
District Magistrate of Dacca, prohibitmg the plaintiff or any of bis party 
from receiving any moneys, such as rents, cesses and mzars from the tenants 
of the Bhowal estate, and on the following day the Chief Manager of the 
Bhowal estate issued an order to the naib of a place called Pirujali telling 
him to take certificate proceedings against all the hangshi tenants of that 
Dihi 

On the 9th November, 1929, a letter was written by Sitanath Mukherjee, 
the naib of Kapasia, suggesting to the Chief Manager of the Bhowal estate 
that as two of the members of certain Union Boards were siding with the 
Bhowal sannyasi, suits should be instituted against them with a view to 
ejecting them from the land held by them under the estate 


SECTION 144 CR P CODE PROCEEDING 

About a year after the present suit was started, namely, on the 29th May, 
1931, a notice under section 144 of the Code of Criminal Procedure was issued 
by the District Magistrate of Dacca on the plaintiff, requiring him not to 
proceed to Jaidebpur or to any other place within the Bhowal estate, except , 
for the limited purpose of taking statements from persons likely to be 
witnesses m the smt which he had instituted In that notice the plaintiff 
was addressed as Sunder Das, alias Bhowal sannyasi, alias ml sadhu (/ e , the 
pretender sadhu) 

In passmg, it may be said that in the course of the argument before us 
rt was admitted by the counsel appearmg for the defendants-appellants that, 
havmg regard to the fact that at the tune of the issue of the last mentioned 
notice the suit was actually pendmg, the reference to the plaintiff as a "jol 
sadhu” was highly improper 
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“CONFIDENTIAL OFFICE” SET IIP 

I 1 ' ' r ,)i . <■ ' 

It seems that a “confidential ofifice” was set up in the Jaidebpui Rajbarl 
for collecting information 'and obtaming support and testimony for the 
.purpose of resisting the plaintiff’s claim, and we find ‘that on the 30th April, 
1933, an account was submitted by a man named Nagendra Nath Dhar for 
work done by him in this connection, and on the 18th May, 1933, there was 
.a letter written by one Jadunath Deb Sarman Roy Chaudhuri, a naib of the 
, estate,! tp Jogendra Nath Banerjee, m which he said that it is beyond his 
power tp win over Digendra Narayan Ghose The letter continues “I do 
not think there is any other man m this Dihi , belonging to the other party, 
save and except tliese two person's I sent Naku Shaik to you on behalf ofi 
the m] party Naku Shaik and Sadu Shaik told me i that they came back 
long ago after doing works according to. your directions on- seeing you I 
shall soon send to you one or two' other persons that 'may be secured” 


DEFENDANTS’ ATTEMPTS TO SECURE ANd' SUPPRESS EVIDENCE 

It t ' I It I 

At the,^en’d of the same month, Jogendra NatH Banerjee wrote to this same 
naib a letter, dated’ the 31st May, 193^, in which he said; “Please keep all 
'letters that I send you_m this co’nnection^m your own custody, or burn them 
after perusal Whe!nev;er you ' come to headquarters in 'connection with 
official business, please see me and take oral instructions from me in this 
connection Please see that it is not otherwise Please send to me by 
registered post^ the statements of all the witnesses 3'ou have chosen for the 
estate, after taking their statements there A speamen of the statement is 
sent herewith Please see that the language , of, all the , statements be not 
identical * * * Please do ,the, work with speaal promptness and 
dexterity” Thereafter followed the significant postscript which reads “The 
list of ,the witnesses on behalf of the plamtiff [opposite party of the Sarkar 
festate)] is sent herewith” ^ _ 

. I A substance of the statement referred to in the letter was put in evidence 
at the trial, and marked as Exhibit 309 (/) 

Some SIX months later, a man named S C Chandra, one of 'tlie Circle 
Inspectors, ' sent a letter to Jadunath DeB Sarman Roy Chaudhuri, the naib 
of Ranigunj, in which he pointed out' that “the trial of the declaratory suit, 
m which ^mendra Narayan' Roy alias the impfastor sadhu is the plaintiff, 
and the , estate is the defendant, .will begin m open court within this very 
monlli” The letter proceeded , “The hst of witnesses on behalf of the other 
side has already been made over to you Hence, I write to you that ,you 
will do the nee^ul secretly, accordmg to the mstructions given before, imme- 
diately on receipt of this letter, so that no tenant of the estate or any witness 
of the other side will depose on behalf of the other side” ^he same S C 
Chandra, in a letter, dsted the 20th December, 1933, onqe more wrote to 
Jadunath Deb Sarman Roy Chaudhuri as follows “Hansh' Chandra Nandi, 
an inhabitant of Dwighat, and ,Sarat Chandra Biswas of Baraigaon, within the 
ambit of your Dihi, were cited as witnesses on behdlf of the ascetic (sannyasi) 
in his suit There was an order upon you to arrange that they might not 
depose against the estate, but it appears that Hansh Chandra Nandi has 
deposed for the ascetic Von could not mduce him not to give evidence 
When you understood that you would not be able to induce him, then it 
•was your duty to inform it to this party and to Snjukta Rai Sahib (i e,, 

48 
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Jogendra Nath Banerjee), and to take the sail witness to Bai iSahib at 
Jaidehpnr, but yon did nothing of the kind, and you did not also inform any 
one that you would, not be able to induce him not to give evidence From 
this it clearly appears that you are, in a way, supporting the ascetic (sannyasi). 
For this reason you are directed to submit to this party, within five days, 
satisfactory espl^tion as to why yon should not be dismissed from the 
service of the estate” The nest paragraph of the letter says; 

“Please arrange immediately so that Sarat Chandra Biswas of Baraigaon 
might not depose for the sannyasi, and inform the result within 5 days to 
this party ” 

The third paragraph of the letter is in the following words 

“Omar AH of Alouza Ekuta withm your Dihi has been cited witness on 
bdialf of the estate Please consider in all particulars and mform, without 
fail, to this party and Snjukta Rai Sahib, within five days as to whether at 
the time of giving deposition, he will stand cross-examination or will confuse 
every thing, and wheHier any reliance can be placed upon his words Bet 
no impediment stand in the way Please treat this as very urgent ” 

We have referred to these events, because it was an essential part of the 
plaintifi’s case that the Court of Wards, as representmg the defendants, on 
&e one hand, endeavoured improperly to secure evidence on behalf of the 
defendants, and on the other, to prevent persons from giving evidence on 
behalf of the plaintiff and in particular with regard to his identity 


PUB7AB INQUIRY AS TO PBANTIFF'S IDENTITY 

As to the plaintiff’s real identity, the case made by the defendants in their 
plamtifi was a Punjabee During the tnal an attempt 
TOs made ^ them to prove that the plaintiff vas actually one Mai Singh of 
Aujia, a Tillage m the distnct of Lahore in the Punjab, who upon his imbabon 
Si of Sunder Das It may be noted in passing 

tte mS!?’ fS' the interne® which the plamua had mth Ljndsay, 

29fh May. 1921, Lmdsay ananged, or at 4 

Of made m the Punjab for the purpose 

of ascertaining the true idenbty of the plaintiff ^ ^ 

® of PoHce named Momtaznddm, 

Bai Estate Chakravariy, a steward of the Ehtmal 

Pnn^ Kumar Chakravarty sent from the 

in effect he^<;aid Bhowal Estate, in which. 

Baba -slomtazuddm, under the name of Manmohan 

S? frSn r f first of all went to 

was nrodac^^bf^rp°^^^^ ^ possession of Purendra Kumar Chakravartv 
ot aiiananda said that it was a photograph of “Santodas”, a Chela of 
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Diiaram Das ALCCotdmg to his own. account, Snrendra Kumar Chakravatty the 
■same day together with Momtazuddm proceeded to Amritsar, where tiie same 
photograph was recognised to be that of Sunder Das, a disciple of Dharam Das 
The report goes on to state that Snrendra Kumar Chakravarty and Momtaz- 
uddin proceeded to Chhoto Sansra, about twenty miles from Amntsar, and 
there succeeded m finding Dharam Das himself Directly Dharam Das saw tibe 
photograph of the plamtiff, he recogmsed it as bemg that of one his chelas 
named Sunder Das 

The same day, i e , on the 27th June, 1921, Dharam Das and certam other 
persons were taken brfore a local Honorary Magistrate and made to identify 
n "standing photograph of Sunder Das” 

Snrendra Kumar Chakravarty’s report further stated that there was no 
■doubt that the Jaidebpnr sadhu (te , the plamtifi) was a Punjabee 

On the 2nd July, 1921, the Assistant Manager of the Bhowal Estate 
forwarded to Dmdsay an Enghsh translation of Snrendra Kumar Chakravarty’s 
report, saymg that “they have got some clue to trace out the real identity 
of the man m the near future” The letter added that the “Board has got 
conclusive proof about cremation, and as the real identity of the sadhu is 
about to be ascertained, the proposal, if any, of changmg any portion of the 
Notice should be reconsidered” 

PUNJAB STATEMENT OF DHAEIAM DAS 

This latter sentence referred of coarse to the Notice of the 3rd June, 1921 
The statement made by Dharam Das before the Honorary Magistrate (whose 
name was Raghubir Smgh) was as follows “Dharam Das, chela 
(disciple) of Hamam Das, by occupation Udasln age 45, address, Sansra, 
profession Shebadar I reside at Mouza Sansra, Thana Au]la, District 
Amntsar This picture which has been shown to me is that of my chela 
(disciple) Sunder Das His name was formerly Mai Smgh He used to 
live m Mouza Aujla in the district of Lahore His cousm (father’s younger 
brother’s son), Narain Smgh, who now hves at Chak 47 m the distnct of 
Montgomery, came to me with Mai Smgh at Nankana Saheb. That was 
11 years ago, and I made him my chela (disaple) at that time At that time 
Mai Smgh was 20 Mai Smgh’s farbaresh (those who had brought him up) 
were his uncles Manga Smgh and Labh ^gh of Ujail Six years ago. 
Sunder Das left me The eyes of Sunder Das were bilH (cat like), and his 
complexion fair , I saw him four years ago at the Kumbh Mela at Prayag 
(Allahabad) (this would be m 1917) I have not seen him agam. The tasbtr, 
Ev P, is the tasbtr (photograph) of my chela (disaple) Sunder Das ” 

As we have already mentioned, m the month of August, 1921, Dharam Das 
came to Dacca at the instance of Jyotirmoyee Devi Durmg the course of 
the tnal the plamtiff wished to prove certam statements made m Dacca by 
Dharam Das, but this was disallowed by the learned judge as not bemg 
adnussible in evidence 


ALLEGED BOGUS DHARAM DAS PRODUCED IN COURT 
BY DEFENDANTS 


At a later stage of the tnal, there gave evidence before the court a 
person uho said that he was Dharam Das and that it was he who made the 
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statement before the Honorary ' Magistrate Raghubir Singh This Dharam Das; 
identified the plaintifi in court as his own chela (disciple) Sunder Das He 
further stated that he himself had never been to Darjeeling, and that the 
plaintiff was m fact a man named Mai Singh belonging to Aujla ■ in the 
distnct of Lahore 

The plaintiff’s case was that this witness was an impostor who had been 
procured by the defendants to personate the real Dharam Das 

One of the points made by the plaintiff in substantiation of this was that 
the defendants never produced at the tnal, in spite of having been given 
notice to do so, the actual photograph which was used for the purpcfse of 
the enquiry in the Punjab, that is to say, the one which was produced before 
the Honorary Magistrate, Raghubir Singh, at the time when Dharam Das 
made his statement The non-production of this photograph and various 
other aspects of the evidence given in the box by the witness calling himself 
Dharam Das and other evidence given m connection with the Punjab enquiry 
led the learned judge to take the view that, as the plaintiff contended, the 
witness was not in fact Dharam Das 


NON-PRODUCTION OF DOCUMENTS BY DEFENDANTS 

We would add here that the disappearance, or at any rate, the non- 
production of the photograph is in a way typical of the attitude, or rather a 
certain aspect of the tactics, adopted by the defendants at the trial m 
declming, or at any rate, failing to produce material documents which, had 
the case been ^tried on the Original Side of the High Court, the defendants 
would have been bound to disclose and specify m a proper affidavit of 
documents It is unfortunately a remarkable feature of this case that a 
number of documents which, for the determination of the mam issue between 
the parties, might have been of material importance, and indeed, even con- 
clusive on the matter, have not been forthcoming such, for example, as the 

Darjeeling to Jaidebpnr announcmg 
Kumar of Bhowal Moreover, it seems clear that 
of documents originally m the custody of the defendants 
and nnpvni P°®®ossion o£ the plaintiff m a way both mysterious 

essentially the position with regard to the docu- 
ments referred to in the proceedings as Satya’s diary and Pham’s diary 

of to mdicate oi geoorol taes the soope 

or the enquiry which was presented before the court at the trial ' 


, features of the trial 

phoaM b™tte?a5 at a'e ‘SMtaeU haj SnSl ^7 

family and 'other nprcn instance of members of the Bhowal 

“P”””. toaithe plamttf’s. 
y. y of Its aspects, was elaborated and even embellished as the 
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tnal proceeded Cnticism of a similar nature may also be made as regards 
Ihe conduct of the defendants ' 

f 

It appears to us to be reasonably certam that the case as it ultimately 
shaped itself before the court had grown m the hands of the parties , neither 
side having had at the commencement of the proceedmgs anj definite idea as 
to what the ultimate details of their case would be, and accordmgly, a great 
deal of endence was called on both sides designed to meet the particular 
exigencies of the moment We think the learned judge was nght in saiung 
that "the evidence was not shaping the case, but the case the evidence” 

Further, as the trial did not begm until after the lapse of nearly 
quarter of a century from the time when the plamtiff’s story opens, •witnesses 
who might have given valuable or even conclusive evidence on* one side, or 
the other, were not available by reason of death or disappearance 

Even m regard to the witnesses who were called, the court was faced 
•with the task of assessing the effect on their evidence of fault}' or incomplete 
recollection as well as, in some cases, of positive untruthfulness We consider 
these observations to be fully justified, because, in our opmion, there is no 
doubt whatsoever that a great deal of false evidence was given on both sides, 
and indeed the learned counsel appearing for the defendants-appellants was, 
m the course of his reply before us, him self constrained to concede that that- 
-was so We need hardly say what a deplorable state of affairs this reveals 

Hai’ing regard to the time which elapsed between the }ear 1921 and the 
institution of the suit, one very important pomt which had to be considered 
at the trial, and one which has a definite bearing on the truth or otherwise 
•of the plaintiff’s mam story, is the question whether and to what' extent it 
was possible for the plaintiff to have acquired knowledge of the habits of 
the second Kumar and of the events m the life of the latter, and further, 
the likehhood or otherwise of the p lain tiff havmg been prepared or having 
prepared himself to play the part of the Kumar m the witness box 


CONDUCT OF THE CASE 

As regards the conduct of the case generally, we think it our duty to say 
that not only was there an unnecessary number of -witnesses called, but 
there was considerable prolixity and repetition in their evidence, with the 
result that the trial was prolonged to an unconsaonable length In particular, 
W'e are strongly of opmion that there was a wholly unnecessary amount of 
'Cross-examination of some of the watnesses, especially of those -witnesses 
who w'ere examined on commission, and what is far worse, m the course of 
the cross-exammation of more than one of the -witnesses, questions were put 
casting reflections upon their moral character and behaiiour and making 
suggestions or msmuations with regard to their pnvate lives, all of which 
questions were in the highest degree scandalous and for which, as far as one 
■can see, there was no justification whatever In our opmion, such a method 
of procedure was grossly improper and merits severe condemnation It 
■ought never to have been permitted by the learned judge, for not only was 
it reprehensible m itself, but m all probability it had the effect of causmg 
persons of some position and standing m life to evmce a reluctance, or 
even to refuse altogether, to come to court and give testimony m the -witness 
box, w'hich not only would have been matenal to the case, but of considerable 
assistance to the court m the elucidation of many of the matters in issue 
between the parties The conduct we are cnticismg certamly resulted m a 
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suggestion being put forward in the course of the proceedings that what we 
have indicated did actually happen "We would add that it is to be hoped that 
these observations will not pass unnoticed in connection with other cases 
in the future 


TRL\I, COURT’S JUDG^roNT 

Turning now to the judgment of the court below, one cannot help feeling 
that the learned judge, in considering the vast volume of evidence which 
had been placed before hun in the course of the inordinately lengthy tnal^ 
must have felt himself at a disadvantage to a considerable degree, owing to 
the matters referred to above, and m particular, by reason of the lapse of 
tune, absence of important witnesses, non-production of documents, and 
the existence of fabricated evidence 

The learned judge, m our opmion, however, m spite of these handicaps- 
devoted to the case in fi ni te care and mdnstry, and he has produced a judgment 
which displays a comprehensive and conscientions consideration of all the 
pomts requiring determination for a proper decision in the case 


ENUMERATION OB TOPICS FOR CONSIDERATION 


The manifold aspects of the case were dealt with by the learned judge 
more or less m compartments and under a senes of headings set out by the 
learned judge himself as follows 


(1) ^e family, the family seat, the family history down to the 
^pposed death of the second Kumar on the 8th May, 1909 The second 
Kumm, as he was before this date, his education, habits, pursuits, 
speeA, morals, relations with wife and sisters, except the major topic 
of hferacy and knowledge of Enghsh and sports 

of events from May, 1909, to December, 1920, when 
the plamtiff appeared at Dacca 

(3) The proceedmgs of the plamtiff and those of the defendants 
down to smt 


(4) Direct evidence on identity 

(5) Companson of the plamtifi’s body with that of the Knmar. 

(6) Features from photos 

(7) Marks on the plamtifE 

(8) Gait, expression, voice 

(9) Summary of identifymg circumstances 

(10) Mmd of the plamtifi 

(11) Was the Kumar ilhterate? 

(12) Admissions and conduct 

(13) Darjeelmg” 


the torf hot »e=hOhed hy 

J gem this hst, may for purpose of reference be called ‘‘13(a)”. 
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[(I3a) The plaintiff’s life as a sannyasi — being the penod from May, 
1909 to December, 1920 ] 

“(14) Is the plamtiff Mai Singh of Anjla? Is he a non-Bengalee? 
(15) Conclusion on the issue of identity” 


CONCLUSIONS OF TRIAL JUDGF AS SUMMARISED BY HIM 
* 1 

The conclusions arrived at by the learned judge are very well summansed 
by him towards the end of the judgment He has there stated that he had 
considered the whole of the evidence m the case with the utmost care, and 
he pointed out that the arguments of learned counsel on either side had 
missed nothing material that could be urged for or against the identity of 
the plaintiff He states that “everybody concerned was fully sensible of the 
gravity of the issue and the difficulty of some of the questions that arose 
in this suit ” 

He then proceeds to say that on the question of identity a great deal' 
might be inconclusive, but a single fact “may be fatal" So the case required 
the closest scrutiny and the enquiry as mudh precision as it was possible to 
attain 

The learned judge believed the direct evidence m support of identity, and 
he charactensed it as the evidence of honest men and women of all ranks and 
conditions of life, including nearly aU the relations, among them a sister and 
a sister-in-law and even an aunt and a cousin of the defendant Bibhabah Devi 
With regard to the other witnesses on the subject of identification, the learned 
judge ' observed that they “mclude a great many men of education and 
position, grave, elderly menj whom one would not suspect of romance, who 
are as afraid of ridicule as any body, who have nothing to gam or lose, and 
who could not possibly mistake the Kumar • * * But even this body of 
evidence need not rest on the credibility of the witnesses alone It has satisfied 
every possible test One test is the mcontrovertible situation that arose on the 
4th May 1921, when the plaintiff declared that he was the second Kumar of 
Bhowal Nothmg fits the facts of that day except honest recognition by the 
people who knew him” 

I \ 

- Later the learned judge says “I have pointed out the facts, and the 
considerations that exclude a sudden conspiracy and a sudden adoption of a 
Punjabee, looking utterly different, and speaking a strange togue, to play the 
role of the Kumar— the only theory left to the defence to explain the 
phenomenon, though it explains nothing, unless the sister had gone mad, and 
with her, the rest of the Pjtrgana” 

The learned judge in effect puts the matter m one sentence by saying 
that "if the sister is honest, the other witnesses must be equally so” 

The learned judge then says “Another test, m itself conclusive, is the 
identity of the body proved to demonstration, and with mathematical 
certainty, by the bodily features, all exceptional, and by the bodily marks, 
all exceptional, which rest on nobody’s credibility These, in their totality, 
cannot occur in a second individual, and even if half of the marks go off, 
the scaly feet, and the irregular scar on the top of the left outer ankle, 
coupled with the bodily features, will be enough to sustain the identity with 
equal certainty An individual is a collocation of accidents that never recurs 
and that makes it or him unique ” * 
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“Nothing in the inind of tlie plaintiff shakes this conclusion So much 
of it ■which the defendants ventured to expose Confirms it 'His 'handwriting 
confirms it Nothing that look place at ,_Daijeehng could displace the 
conclusion, nor any thing in the account given of the period of Ins dis- 
appearance Even if he had come back maimed and 'blind and deaf, the 
conclusion will stand The stuttering and the Hindi accent are equally 
indifferent ’’ 

The ikrned judge places considerable reliance upon the fact, as he says, 
that from the time when the plamtiff first declared himself to be the second 
Kumar of Bhowal in the month of Maj' 1&21, he was not hiding for a day, 
he was accessible to all comers, seen by numerous 'people and cheered by a 
vast multitude of tenantry at a meeting held in that month, and that the' 
plamtiff on the 2&th May, 1921, appeared before the Collector of Dacca and 
prayed for an enquiry The learned judge further points out that a number 
of petitions was put in on behalf of the plaintiff to the same effect, ‘ 'and 
that the plaintiff showed himself prepared to be faced and questioned In’ 
contrast to tins, according to the learned judge, the Court of Wards and the 
local officials did not take any serious steps to prevent the plaintiff from 
conducting himself as if he were the real second Kumar of Bhowal. or from 
collecting rents from the tenants of the estate 


The learned judge after a general discussion of portions of tlie evidence 
and matters m connection with the history of events from ’’the year 1921 
onwards, states Ins final decision in the case in these words “The plaintiff 

RoyTShw?^^^” Rajehdra Narayan 


of Inmtation, the learned judge, after a short discusmou 

was not harrpd 1 to the conclusion that the suit 

Sie ^ Imitation He accordingly made a decree “declaring that 

ntiniiTn » ® cienaants mth interest at six per cent per 

I 

It IS Bjiainst tbis decree ttot this appeal ,s directed 


DEFENCE CODHSEVS STRICTlmSS ■■UNJUSTIFIABLE 
''REGRETTABLE” 


AND 


before ns thougSTt^^^ m^ke^stactares'^ hearing 

matter, but even the manner S criticisms' not , only of, the 

altogether unjustifiable and regrettable opinion,, were 

m clear, concise ^nd^unm^takaWe throughout the 'judgment 

given his conclusions Tf « wSJ. 
concerned, he 'was m no doubt whateSr 

plaintiff’s claim ^ atever as to the .genuineness . of' the 

• I . > » 
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We would only make one comparatively small criticism, and that as ' 
■regards the terminology used in the judgment In the course of the hearing 
of the appeal before us, there arose a great deal of avoidable perplexity, 
and indeed, confusion, with regard to the identity of witnesses, owing to 
the fact that the learned judge referred to some of them by titles only'— 
sucli as "Rai^ Bahadur” and "Rai Sahib”, without specifying which of the 
several witnesses holding these titles , he mea.nt, and it is a pity that the 
learned judge, in the course of his judgment, lapsed into an unfortunate 
habit of referring to one and the same person in a vanety of different ways 
For example, even in a comparatively short section of the judgment one 
finds the first defendant denominated “Defendant No 1”, “Bibhabati Devi”,' 
"Madhyam Rani”, “Mejo Rani”, and “Second Ram” 

The other defendants and many of the witnesses are also designated in 
diverse ways One finds, too, the same defect m the evidence of many of 
the witnesses when they were refemng ,to other witnesses or persons 
connected with the case 

For the sake of clearness as well as brevity we propose to adhere, as 
far as possible, to a uniform method of nomenclature 

The memorandum of appeal contains no less than 348 grounds of appeal, 
many of which relate to trivial and insignificant matters, but when stnpped 
of all tautology, all the grounds of appeal fall within the very vMde compass 
of ground No 345 which sets out that the “defendants challenge all and 
every finding of the lower court against the defeildants” Considering the 
mumber of the grounds previously set out, one cannot help feeling that the 
added statement that the “defendants have not' gone into them indinduallj 
m order to avoid prolixiti'” is definitely out of place and superfluous 


REAL QUESTION FOR DEaSION IN THE APPEAL 

The real question we have to determine is whether the learned judge' 
in the court 'below was right in holdmg that the plaintiff is the second 
Kumar of Bhowal, or perhaps more accurately, whether his " decision on 
this point IS so manifestly against the weight of the evidence taken as a 
whole that it ought to be set aside , 


POSITION OF THE APPELLATE COURT 

■ f 

There are numerous authorities dealing with the position of a Court of 
Appeal and the principles upon which it should act, when confronted with 
an appeal on mere questions of fact , and these autlionties all seem to indicate 
that the decision of a lower court ought not to be interfered with, unless 
upon a searching review^ of all the eindence and the facts and circumstances 
of the case, the Court of Appeal is of opinion that the conclusions arrived at 
were “clearly wurong” That this is the well-estabhshed rule w’as expressly 
accepted by the counsel on both sides 

It cannot be too strongly emphasized that dealing with an appeal in a 
case such as the present, where such a large ntmber of witnesses were 
examined, the Court' of Appeal is definitely at a disadvantage far greater 
than would obtain in other cases, by reason of the Court of Appeal not havmg 
seen the wntnesses or had an opportumty of forming an opinion as to their 
veracity or reliability from their demeanour in tlie witness box and their 
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manner of giving their evidence This applies with special force as regards 
the principal witnesses, such as the parties themselves and their immediate 
adherents 

It was a significant feature m the case that Bibhabati Devi and Jyotirmoyee 
Devi— although as Brahmin widows they would not ordinarily appear m 
public— came forwaid and gave tlieir evidence in the presence of the learned 
judge instead of exercising tlie privilege of having their evidence taken 
on commission 

As previously mentioned, there were a large number of witnesses examined 
on commission, and of course, as far as these aie concerned, the Court of 
Appeal is in quite as good a position to assess the value of their evidence 
as was the learned judge 


DISTINCTIVE FEATURES OF PRESENT CASE 

In coming to a consideration of the questions for determination in this 
appeal, we think that at the outset it should be firmly borne in mind that as 
already mentioned, the present plaintiff, unlike the claimant in the well- 
known Tichborne case in England, did not in the beginning himself come 
forward to claim an estate, but admittedly did so eventually against his 
own inclination, after being persuaded by others to assume the position of 
a claimant, and then only after he had repeatedly and strenously denied 
that he was any relation of Jyotirmoyee Devi, the sister of the second Kumar 
of Bhowal, and had denied that he had any connection with the Bhowal Raj. 
at all Moreover, again unlike the circumstances in the English case just 
inentioned and other cases ot an analogous kind, the story put forward in 
this suit was not one based merely on a former disappearance or even a 
presumed death, but was based on an alleged re-appearance many years 
after a death and actual cremation said to have been witnessed by a large 

w,th of 'ietail that they 

taken to a cremation ground and there reduced to ashes 

S?r in fact ® antecedent questions whether the second 

m fte vL 1909 ” Darjeeling in the month of May 

of Identity cifnot he testimony given on the question 

the light of antecedent f 7 But must be considered in 

accourfci thf If 7 explanations put forward to 

Identity and thrinernf f ^date of death and the declaration of 

Se ofJhe nt^d^ hei ‘=o“‘=erned over the 

wjioie ot the period between tlie year 1909 and the date of the Suit 


APPEDDANTS' CONTENTIONS IN BROAD OUTDINE 

the b?oad ,1 The^ap^eT'''^ 

the ^Sue?SrTtKo?rt^brL?^^^ the ^appellants epitomized 

second Kumar of •Rhom,! i ^ ® plaintiff claims to be the 

thrmonl ori ^ ^^ute, had died in 

^ y r 1909 in Darjeeling and whose body was duly 
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cremated The plaintiff’s case was that the second Kumar did not actually 
die, but merely passed into "a comatose • condition on the evening of the 
8th May, 1909, ■wdiich condibon was mistakenly presumed to be that of 
death, that , the plamtiff’s body was not cremated, and that the plaintiff 
himself IS the second, Kumar of Bhowal The defendants’ case on the other 
hand was that the second Kumar did, in fact, die, and that his body was 
undoubtedly consumed to ashes The plaintiff, say the appellants, is not 
the second Kumar of Bhowal, but is an impostor Both sides undertook to 
establish their respective cases by reference to the series of events which 
occurred m Darjeeling in the year 1909, and as regards "identity”, they 
gave a large volume of evidence bearmg particularly on that aspect of the 
case 


QUESTION OF IDENTITY ITS TRUE BEARING 

Mr Chaudhuri conceded that as a general proposition and as a matter 
of logic, if in a case of the present description ±e identity of iiie claimant 
be conclusively proved, death and cremation would automatically be disproved 
Putting the matter m another way, "identity” proved beyond all doubt 
would of itself override the improbabihties inherent in the plaintiff’s story 
That, however, presupposes the existence of indisputable and conclusive 
evidence of identity Mr Chaudhun argued that if there is no evidence of 
that character, or if no such evidence is found by the court to exist, and if 
the court nevertheless concentrates its attention on the question of identity, 
and treats the question of death and cremation as subsidiary questions, such 
a method of approach m dealing with the problem to be solved would be 
altogether erroneous 

Moreover, if, touching the question of identity, the court acts on evidence 
of a kind which no court ought to rely upon, namely, evidence purely of 
similarity or recognition by interested persons or persons who were obviously 
misled by circumstances, and if, after giving a "findmg of identity” on such 
evidence, the court dismisses the positive evidence of death and cremation 
as being displaced by the finding of identity, and holds that the improbabilities 
in the plaintiff’s case are similarly explained, and then on that basis the 
court fails to make a real independent examination of the evidence concerning 
death and cremation, the final decision arrived at is plainly vitiated by a 
fundamental error and ought not to be allowed to stand 

Mr Chaudhun emphasized before us that that is what the learned judge 
has done m the present case Mr Chaudhuri contended that, put quite 
shortly, nevertheless accurately, the ultimate decision of the learned judge 
comes to this that though all the other evidence of identity is inconclusive, 
there remain the recognition by Jyotirmoyee Devi and the acceptance of the 
plaintiff by the grandmother, Satyabhama Devi, on the basis of insfanct 
rather than reason Mr Chaudhun complained that in the opinion of the 
learned judge, the recognition by these two ladies was sufficient to establish 
identity, and after reviewing the whole of the evidence m the case, disregard- 
ing points against the plamtiff, the learned judge ultimately based his decision, 
on that 

I 

Then having found identity in that sort of way, the learned judge did not 
really concern himself to examine and assess independently the value of the 
evidence of death and cremation and the improbabihties mberent in the 
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plaintiff’s case, but held that every difficulty was sufficiently 'explained and 
met by his conclusions on the ‘/question of identity” already reached 

Mr Chaudhuri argued that tins process of reasoning and the foundation 
of the findings ' arrived at ty the learned judge can be traced out quite 
clearly by reversing the judge's order of dealing with the various topics and 
working backwards from the end of _ the judgment in other words, ^ by taking 
section No (14) in the: judge’s classification first and then proceeding upwards 
through the other sections in the hst ' ' ' , " 


DARJEEI/ING CHAPTER 

With legard to the “Darjeeling Chapter”, as it has been called in the 
course of the argument, Mr Chaudhun submitted that five broad questions 
arose, concerning each of iVhich there was a considerable amount of positive 
testimony It was the duty of the judge, said counsel, to consider the 
evidence on these questions on its own merits together with the probabilities, 
and then to come to an independent finding The five questions were as 
follows ' 

(1) Did the second K,umar really die, or was he merely in a comatose 

condition when his body was carried to the cremation ground? 

r 

(2) When did the death or apparent death occur? Was it m the early 

evening as the plaintiff said, or at midnight as the defendants 

contended ? 

(3) Was the second Kumar’s body taken to the cremation ground on 

, the night of 8th May, 1909, and was it cremated? 

(4) Having regard to the fact that the cremation of a body on the 9th 

, May, 1909 was admitted, was that body tlie body of the second 

Kumar, or was it a substituted body’ 

(5) Is the plaintiff’s case as to his rescue by sannyasis and his hfe 

with them credible and true? 


NO INDEPENDENT FINDINGS BY TRIAD JUDGE ON 

darjeeding topics 

Mr Chaudhun argued that the method followed by the learned judge in 
dealing with these questions was not to arrive at a straight conclusion of 
fact on the evidence given in the case, but merely to state some of the 
difficulties in the way of the plaintiff, and then to evade coming to a conclusion 
himself by saying that whatever the evidence on the defendants’ side might 
be and whatever were the improbabilities in the plaintiff’s case, they did 
^t displace identity” In other words, having found the plaintiff to be 
t ® sai^ man as the second Kumar of Bhowal, any positive conclusions 
Darjeeling part of the case were unnecessary, and the plaintiff’s case 
might be and must be accepted on the basis of his iden{ity 

I 


"DEATH OR APPARENT DEATH” 

In support of that analysis of the judgment Mr Chaudhuri referred us 
to various passages in the judgment As regards the first of the five questions. 
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“death or apparent death'*,' Mr Chandhuri said that the conclusion of tlie 
learned judge was expressed thus “The fact that the bodjf was left at 
the iasan (cremation ground) during the rain and disappeared is no proof 
that it was alive, and the xesd proof of that is that the plaintiff is the same 
'man” . , ' > ' 

Mr Chaudhnri then said that the learned judge proceeded to refer to 
the evidence to show that the body was alive and winds up by saying 
“Nobody will accept tha evidence, or accept it as proof of identity, if it were 
not otherwise proved, but granted the identity, there would be no reason 
to reject it” 

Mr Chandhuri accordingly said that ultimately, therefore, the ground of 
the finding armed at bj' the learned is identity alone, and not any 
independent evidence of the life of the second Knmar having come to an 
end, or a mistake having been committed According to Mr Chaudhun, these 
matters are not discussed at all in the judgment 


TIME OF “DEATH** 

On the second question, that relabng to the time of death, the learned 
judge did not make any sort of attempt to come to an independent finding 
that deatli took place at dusk In this connection, Mr Chaudhun referred 
to two passages in the judgment, namely, first “For indisputable facts point 
to and establish that the second Kumar ‘died’ or (was) taken as dead at 
between 7 and 8 pm on the 8th May That is established by the following, not 
one of them, but all taken together” 

The other passage in the judgment referred to by Mr Chaudhun runs 
as follows “I have thus found that the facts connected with the sason, or 
the shelters, or the ram, do not discredit the account given of what happened 
at the sasan on the night of the 8th May, if the body of the Kumar was taken 
there at night, as it must have been, if .he bad died at about dusk The 
positive evidence that it was so taken is not discredited by these facts” 

In neither of these passages does the learned judge even refer to the 
evidence on the defendants’ side, whether oral, s g , the evidence of the 
defendant Bibhabati Devi against whom no charge of any kind was. made, or 
documentary, s g , the telegrams and the entnea m the Estate Books at Jaideb- 
pur When at last the learned j'udge does come to discuss the documentary 
evidence, he seems to find that it is impossible to discard that evidence on 
Its ments, or to make it fit in with death at dusk, so he extncated himself 
from the difficulty by agam invoking identity, in these words “My conclusion 
on this topic is that nothing repels the conclusion toucbmg'the identity of 
the plamtiff with , the second Kumar That rests upon evidence, including^ 
marks which I have set forth,, and which are admitted or incontrovertible” . 

Mr Chaudhun said it follows that the basis of the learned judge’s decision 
on this pomt also is ultimately “identity”, and he said that the reasoning- 
seems to be that since the plaintiff is the same man as the second Kumar he 
could not have been cremated, and he could have escaped, only if he was 
taken to the cremation ground on the 8th May, and left unattended for a 
penod of time, as he said But he could not have been taken to the crtoation 
^ound on the evenmg of the 8th May unless apparent death occurred at dusk 
Therefore, death did take place at dusk Thete is no discussion of the 
^sitive evidence in the case, nor of the discrepancies iii the evidence of 
the plaintiff’s witnesses as to the hour of death Mr Chaudhun contended 
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that these witnesses are so ' inconsistent and contradictory in their evidence 
that it destroys each other 


EVENING CREMATION AND ITS FAILURE 

On the third question, namely, that relafang to an evening funeral proces* 
Sion and the failure of cremation, the learned judge stated “The real test 
of the evidence touching this part of the inquiry is the hour of death, but 
of the witnesses who joined the funeral procession pt night, or saw it pass, 
one might well rest on his own credibihty, and another almost as good as he” 

Then later the learned judge said that “this account, however consistent, 
will sound like a tale Its real secunty is the death at dusk, and the fact 
that the body was taken to the sasan that night This last fact might well 
lest upon the fact of death at dusk alone, or this coupled with the evidence 
of Padmini Bafau, but there is besides other evidence of people who had seen 
the procession pass at night” 


RAIN AND STORM 

Finally, in considenng the contentions of the defendants with regard to 
the question whether there was rain in the evening of the 8th May, and the 
story told by the persons, who said that they participated in the evening 
funeral, faking shelter, and the other facts connected with the cremation 
^ound, the views of the learned judge are contained in the following passage : 

I have thus found that the facts connected with the sasan, or the shelters, 
or the ram do not discredit the account given of what happened at the sasan 
on the night of the 8th May, if the body of the Kumar was taken there that 
have been, if he had died at about dusk The positive 
evidence that it was so taken is not discredited by these facts ” 

t^iere are thus apparently tu^o grounds for 
procession and the failur? of crema- 

seen being taken down to the cremation ground tliat night But with regard 

fact, there would be no reason to disbelieve them” 
for ^^^^%Chaudhun, there was only one ground 

“death at dusk” and ^'‘d^n+v.% particular points, namely, 

based indicated, had itself been 

Se ev^Lr^oJ a^d ^ wliole-^ finding as to 

evening procession and failure of cremation was based on “identity” 


burning of substituted body 

of aTu?sS?d b*i?df relating to the burning 

case IS obvious and itc «oi a extreme improbability of this 

a to 

and the body taken out at night aS\?r httle after dusk 

gut, ana that body never cremated Biit the 
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evidence on this point must be dealt with on the footing as if these facts have 
not been foimd” ,i 

Mr Chaudhun complained that the “evidence on this point” was never 
really discussed, but only touched upon, as the learned judge mentioned only 
four out of thirty-five of the defendants’ witnesses, disregarding the improba- 
bilities altogether "These facts” were not really found by the learned judge, 
but only inferred from “identity” It followed that the final conclusion 
arrived at was clearly arrived at and based upon "identity” alone, and nothmg 
else The learned judge said “The Kumar’s apparent death occurred 
between 7 and 8, his body was taken to the sasan at about ten, and this body 
was never cremated It is nobody's case, and Satya -Babu says that it is 
not a fact, that ,this body was found and brought back and earned to the 
sasan, the next morning If the identity has been proved with mathematical 
certamly, it cannot be displaced by the cremation m the morning of a 
substituted 'body Everybody appreciates its extreme improbabihty, but it 
cannot displace the identity” 

The conclusion, therefore, simply is that since the plaintiff was the 
same man as the second Kumar, the body burnt on the 9th May, 1909, must 
have been a substituted body The sole ground of the conclusion is “identity” 

The learned counsel urged that the learned judge omitted altogether to 
consider the improbabilities, and the proper effect of his own finding that 
there was no conspiracy to kill the second Kumar and no dehberate poisoning 


RESCUE BY SANNYASIS 

1 * 

On the fifth question, namely, that relatmg to rescue by sannjasis and 
the plaintiff’s life with them, the learned judge’s conclusions were “His 
account reads like a' fairy-tale, and if the plaintiff needed it to estabhsh his 
identity, he uould fail”, and also, “but given the identity, olhermse proved, 
the account is clear and consistent”, and' lastly, '“in any '‘case the point is 
obscure, as I said, and I cannot say that the account is excluded by any 
fact clearly proved, or that anythmg in it displaces the identity, though it 
will not prove it” *■ • 

With regard to the story of the wanderings with the sannyasis, the 
learned judge said • "It discloses nothing that shakes the conclusion other- 
wise reached, and not on the strength of this account, that he is the same 
man as the Kumar” Then, “the answer is that from Darjeehng to this pomt 
the mquiry is not to estabhsh identify, but to see if anything excludes it, 
the identitj’^ being established by other facts If that is proved, there is 
nothing from Darjeehng to his arrival at Dacca that could shake the conclusion, 
and given the identity, there will be no reason to reject it on the ground 
that it involves a breach of a law of nature It mvolves no such breach” 


IDENTITY MADE THE hlAIN BASIS OF DECISION 

I 

Mr Chaudhun contended ■that looking at the passages in the judgment 
which we have quoted, one ought to come to the conclusion that on none of 
the points concemmg events at Darjeehng and the story of wandenngs 
with the sannyasis, is there any mdependent findmg on the evidence which 
was given and the probabilities Mr Chaudhun crystalhzed his argument 
concerning the five broad questions which we have enumerated by saying 
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that the soundness of the learned judge’s decision on the Darjeeling chapter 
depends on the soundness of his decision on the question of identit} 


TRML COURT’S TREmCBNT OF QUESTION OF IDENTITY 


IMr Chaudhun conceded that if the decision of the learned judge on the 
question of identity had been one, which really rested on a proper foundation 
and could not be assailed, no objection could then be taken to the method 
employed by the learned judge and his reasoning Throughout the learned 
judge’s discussion of the Darjeelmg chapter, said learned counsel, the 
learned judge constantly goes back to the conclusion of identity “otherwise 
reached” It was necessary, therefore, for counsel to deal with the way 
in which the learned judge came to the conclusion on the matter of identity 
Counsel pomted out that the learned judge’s first proposition is that "the 
question of identity is primarily a question of the identity of the body”, to 
which is added the proposition that “the best proof of identity is recognition” 


The plamtiff, said Mr Chaudhun, is ignorant of things which the second 
Kumar was shown to have known, and might be expected to have known 
The plamtifi explamed that he had lost bis memory as a result of arsenical 
poisoning, and he explains his difSculty with regard to the Bengali names 
by the existence of a cyst under his tongue, which, at one stage at any rate, 
he ascnbes to the effect of arsenic The learned judge nowhere in the 
judgment considers whether any credible reason-physical or psychological- 
has been given for the alleged loss of memory, or how such loss of memory 
could he reconciled with the plaintiff’s complete recollection of events in 

contrasted with the 
to recognise a large number of persons, whatever may 
fmve been the conditions or at whatever age the plamtifi may have seen 

judge relegates, 

ir. ^ plamtiff, to a secondary position and^puts 

Saftherf wS S' ^he plamtiff’s body Mr Chaudhun 

^'^“tity as between the 

to Swe S Sess there was no need 

apart from recognition h - r refwence to the evidence itself, because 

evidlcHas SS Sn? Satyabhama Devi, no other 

be Snce of ^ the learned judge to be conclusive, or even to 

places m the judgment^ ^ sunilanty It is true that m certam 

estabhshing identitv of thp hrvi speak of other evidence as 

larnerjudge K that evidence, the 

more than estabhshing similarity. holding that the evidence does 


analysis of evidence as to identity of body 

as ^SoftSSnd'SSimdCT plaintiff’s body 

(2) Recogmtion by tenants, relations and acquaintances, 

(3) Photographs, 
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(4) Marks, and 

(5) General characteristics of the body 

With regard to lecognimi hy tenants, the learned 3 ndge says as follows • 
“It would be impossible to rest one's conclusion upon their testimony, unless 
the identity otherwise appears” It is clear, therefore, that recognition by 
tenants is not of itself relied upon 

With regard to recogmtton by relations and acquaintances, the learned 
judge says “The denial by the Ram and the' apparent and repured death 
require the closest scrutiny into this case, * * and the decision need not, 
as I said before, rest upon the credibihty of witnesses alone, nor need this 
credibihty depend upon th^r means and position alone, but upon whether 
it stands scrutiny, so far as it touches the points of distinction or agreement 
in mind or body, urged by the defendants or the plaintiff” Mr Chaudhun 
in his argument said that the learned judge was not disposed to accept the 
evidence of this class of witnesses merely because they said they recognised 
the plaintiff, or test their evidence by examining whether they spoke 
correctly as to the features of mind and body, and so what the learned 
judge was doing was to act upon the identity of features, if that were 
established, and not merely on the opinion or assertion, taken alone, of 
these witnesses That that was the position appears from the following 
passage in the judgment “Fortunately the court will not have to decide 
between this mass of evidence and w’hat evidence the other side have 
produced by the credibility of the witnesses alone There are the marks on 
tile plaintiff's body and there are the photos” 

Mr Oiaudhuri argued that the field of discussion was stripped of 
recognition on the part of all the witnesses except Jyotirmoyee Devi 
and Satyabhama Devt, and the learned judge proceeded to consider whether 
he could rely upon (any “rocks” in) what he called a “morass” These are, 
the photographs and the marks on the body Concerning the photographs, 
the learned judge began by saying that “a photograph is not a map 
It IS no use measurmg this feature and that” He then says that the 
two photographs compared “are not on exactly the same scale”, and 
their “angle of presentation” is different, yet according to Mr Chaudhun he 
went on to measure and compare parts of the plamtiff’s body from the 
photographs, and recorded certam conclusions, which are summed up m 
the statement made by the learned judge, “the photographs prove no 
difference in features, except a difference in the nose” Mr Chaudhun says 
that this means that the learned judge found nothing more than similanty 
of features, as he saw them, and so he recorded a conclusion in a negative 
form to the effect that the photograph of the second Kumar is not so different 
from how the plaintiff appears as to show them to be two different persons 
Apart altogether from the correctness of the findmg of the learned judge as 
to the vanous parts of the body, it is clear, said Mr Chaudhun, that the 
learned judge did not find any evidence in the photographs which established 
the plaintiff affirmatively 

There remained the question of the marks which the learned judge has 
described as “rocks in this apparent morass" Mr Chaudhun's argument 
with regard to the marks is that the findings of the learned judge are of the 
same character as those on the photographs, and further, that such findings 
are vitiated by an additional error m that the learned judge assumes or 
arrives at identity, and then says, if the plaintiff be the second Kumar, then 
the marks found on the plaintiff’s body must be the marks w’hich the second 
Kumar himself had The learned judge tabulated his findings on each of 
49 
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the marks or series of marks and dealt with them individually, and Mr 
Chandhnn’s criticism of the opmion of the learned judge with regard to 
the marks was that the learned judge assumed many things that he was 
required to find, and then he used the conclusion arrived at as if it were 
a premise, he does not accept and use the marks as evidence of identily 
The learned counsel went so far as to argue that the photographs and marks 
“had disappeared mto the morass” 

With regard to the general characteristics, which is Mr Chaudhun’s fifth 
and last headmg on the question of identity of the body, he said that the 
findings of the learned judge are not sufficientlj definite as to carry the 
matter further by saying that thej would not of themselves displace the 
identity of the plamtifi 

Su mmin g up the whole question, the learned counsel said that it is clear 
that leavmg aside the recognition by Jyotirmoyee Devi and Satyabhama Devi, 
the learned judge did not treat any evidence as to bodily features as evidence 
satisfactorily estabhshmg identity On the contrary', he had assumed identity 
m order to explam a similanty uhich it was alleged on the part of the 
plaintiff did exist 


IDENTITY OF MIND 

The second part of the question of identity is the tdenitty of the mind, 
and with regard to that, Mr Chaudhun argues that the learned judge was 
even more inconclusive m his findmgs than m his findings on the question 
of identity of the body ^ 

.y, question of sports, the learned judge said, “It has not been shown 

Kumar’s Ignorance of these was less, or would be less 
^ plamlifi has not shown more ignorance 

the that this part of 

S m^^i? Jijdge s findmg mvolves the probabihbes of the story of loss 
of memory which the learned judge altogether ignored 

Hip made a grievance that certam observations were made by 

S the evidence given by 

S die ifm^® “ cross-examination such, for fxampk, 

Siaf a nron cross-exammabon was just 

St of hfs iLT defeat the Kumar would design” “The 

of L not T that I can thmk 

nf f 11 1. ^ factitious knowledge, but of memory” and "He was afraid 

not MnfdS w£t ^^2°dhuri stated that the learned judge did 

by the nlamfaff m ®® tbe “appalhng ignorance” betrayed 

knew ^ ^ the second Kumar undoubtedly 

qoesboa of literacy, the learned judge said “The plamtiff is 

SfcenS” 

On the quesbon of handwriting, according to Mr Chaudhuri, the learned 
judges view vias that &ere was no independent companson of signatures 
and no mdependent findmg, but the findmg is based on the fact that the 
plamtiff could si^ his name, but did not know the letters, which would 
noi, be the case, if he had started leammg after 1921 , but would be probable. 



IDENTITY OF MIND 


771 


if once knowing how to write, he had forgotten, and had only retained the 
memory of the, signatures Mr Chandhnn’s cnticism was that the learned 
judge did not consider why the plamM should have forgotten, and the fact 
that to teach the plaintiff 'to write would be dangerous, as he would develop 
a handwntmg of his ‘own, different from that of the second Kumar 

The pomt made by Mr Chaudhun seems to be that the learned judge does 
not find anything in the mmd of the plaintifi which he accepts and rehes upon 
as establishmg identity He only says that the plaintiff at the time of the 
trial showed himself to be what the second Kumar might be expected to be, 
that is to say, the learned judge only found a sort of similanty based on 
speculation, with the final conclusion that ’‘nothidg m the imnd of the plamtiff 
shakes this conclusion”, i e , the conclusion already arrived at by the learned 
judge on the question of identity 

The learned counsel made a great pomt in the fact that as the plaintiff 
repeatedly made answer that he had forgotten, the most important question 
on that part of the case was the alleged loss of memory, and the probabihty 
of the cause given to produce such a loss of memory There was no real 
consideration of this topic at all except a reference to a shell-shock case 

Mr Chaudhun pointed out that towards the end of the judgment the 
learned judge, when referring to the tmpedtment of speech from which the 
plamtiff sufiers, overlooked the fact that this impediment was, according 
to the defendants, confined to his speech m Bengah, but does not afiect the 
plamtiff when speaking Hindi, and the learned judge disposed of the impe- 
diment of speech by restmg on the assumption of identity Mr Chaudhun 
pointed out that the learned judge says, "K it were impossible for such a thmg 
to appear, it will go to identity” and that the Hindi tone could not “displace 
the conclusion as to identity reached after a full investigation” 

IDENTITY “OTHERWISE REACHED” WHAT IS THE “OTHERWISE” ? 

Mr Chaudhun stated that, in the course of the judgment, the learned 
judge often refers to the conclusion of identity “otherwise reached”, and 
then critiases this by saymg that the photographs, the marks, and the 
mental equipments havmg no value, what is this “otherwise”? And Mr 
Chaudhun asked us to accept the view that all the vanous sections of the 
evidence with regard to recognition by Jyotirmoyee Devi and Satyabhama 
Devi remamed, and accoidmgly the learned judge’s “otherwise” on ultimate 
analysis resolves itself mto recognition by them and nothing else In support 
of tlus argument, he refers to a passage in the judgment where the learned 
judge says “It (» e , recognition by Jyotirmoyee Devi) cames the plamtiff 
a great way, but a smgle pomt of difference, like death itself, or a different 
mmd, or proof that he is not a Bengalee, might displace him altogether” 
Mr Chaudhun said that his case was that there was no real mdependent 
examination or finding on any of the matters suggested m this passage as 
displacing the evidence of the sister and the grandmother, and so all that 
IS left IS recognition by Jyotirmoyee Devi, and he rehed on two passages m 
the judgment in support of this part of his argument where the learned judge 
says, (1) “The sister’s belief is honest”, and (2) that the marks are to be 
taken “as a re-assurance”, that is to say, corroboration 

JUDGE’S CONCLUSION* A VICIOUS CIRCLE 

The conclusion amved at by the learned judge on the question of the 
plaintiff’s mmd and body is summed up in a passage in these terms “I 
have examined so far the body and the mind of the plaintiff, feature by 
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featnre, and seen nothing that displaces the identity proved by direct evidence 
of the kind stated, and by a collocation of indisputable features that cannot 
occur in a second individual”, and arguing on this passage, Mr Chaudhun 
said that it is obvious that the learned judge did not regard identity as 
proved by the bodily and mental features of the plamtifE, but simply finds 
nothing in those features to displace identity as proved by direct evidence 
Mr Giaudhun argues that this direct evidence must be somethmg apart 
altogether from mmd and body of the plaintifi, and could only be by 
recogmtion, and that as the learned judge had already said with regard 
to recogmtion by persons other than Jyotirmoyee Devi and Satjiabhama Devi, 
its truth does not rest on their credibihty but on the identity of body and 
mind, and at another place it is said, the court need not deade between the 
witnesses of recogmtion, but may go by marks and photographs, there was 
constituted a naous circle— the correctness of recogmtion bemg made to 
depend on the identity of bodily and mental features, and such features then, 
bemg said not to prove identity, but merely to corroborate identity already 
proved by direct evidence, which ultimately means recogmtion by Jyotirmoyee' 
Devi 

The learned judge m summing up his final conclusion at the end of 
the judgment stated the identity of the body has been proved “to demon- 
strafaon” and “with mathematical certamty” 

Mr. Chaudhun's comment on this was that the learned judge had forgotten 
that when deahng with the bodily features and marks, he did not hold that 
any of them was sufdcient to prove identity, and on the other hand, held 
that dther they did not displace identity, or that given the identity, they must 
be the same So also with regard to the mental features, in that the learned 
judge said “Nothmg m the mmd of the plamtiff shakes this conclusion”, 
and that, accordmg to jMr Chaudhun, is only takmg them as being consistent 
with identity, and not as provmg it 

Further, with regard to the Darjeehng chapter, Mr Chaudhun argued 
that that part of the plamtifi’s case was not properly examined by the learned 
judge in (the hght of) the impossibihties attendmg it, and so also with regard 
to the ensumg events Mr Chaudhun argued that these impossibihties were 
explamed away on an assumption of identity, and m support of that argument, 
he referred to a passage m the judgment where the learned judge said 
“Nothmg that took place at Darjeehng could displace the conclusion, nor 
anj-thmg m the account given of the penod of his disappearance” 

On the general question of recogmtion, LIr Chaudhun referred to passages 
m the judgment where the learned judge said, “I beheve the direct evidence 
m support of the identity It is the evidence of honest men and women” 
Then later on “But even this body of evidence need not rest on the credi— 
bihty of the witnesses alone” Then agam “If the sister is honest, the 
other witnesses must be equally so” 


RECOGNITION BY JYOTIRMOYEE DEVI THE WHOLE FOUNDATION 

OF THE JUDGhlENT 

On broad hnes, and not, of course, for the moment, considering the 
criticisms of mdividual witnesses who testified on behalf of the plaintiff, 
or any of the documents put m evidence, or the general facts and circum- 
stances of the case, the argument put forward on behalf of the appellants 
comes to this — that refined down, the conclusion arrived at by the learned 
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judge on the question of identity, and so indeed the determination of the 
whole case, was based on honest recognition by the sister of the second 
Kumar, Jyotirmoyee Devi, and not also on physical resemblances or bodily 
marks, as wrongly stated, and questions of death, cremation, the impro- 
babilities of the rescue story and the Hindusthani speech were all brushed 
aside by the learned judge, as being inconsistent with or militating against 
the conclusion "otherwise reached”, that is to say, reached by reason of 
there having been recogmtion of the plaintiff by Jyotirmoyee Devi, and so, 
the' only foundation— mdeed the whole foundation— for the judgment is recog- 
nition of the plaintiff by a single mdividual, which, at the highest, only 
meant that the individual in question, that is to say, Jyotirmoyee Devi, 
was of the opinion that there was similarity m the external physical appear- 
ance of the plaintiff with that of the second Kumar 


TWO-FODD ONUS ON PLAINTIFF 

In the course of his reply before as, Mr Chaudhun pressed the point 
that in the suit the two-fold onus lay on the plaintiff he had, first of all, 
to displace a presumption of death and to prove that the second Kumar 
was not dead , and that (secondly ?) as it was admitted that a body purporting 
to be that of the second Kumar was burnt on the mommg of the 9th May, 
1909, the plaintiff ought to be made to prove that the body which was burnt 
was not that of the second Kumar, bat was 6ome other body 

The plaintiff made the case that his body was taken out on the 8th May, 
1909, and that after his reappearance m ^e year 1921, people recognised 
him as bemg the second Kumar, so that, the mam features m the issue (stc) 
are— was the second Kumar’s body taken out on the evening of the 8th May, 
1909, as the plamtiff said, or was it, as the defendants said, taken out on 
the mommg of the 9th to be cremated? 


ADMITTED MORNING CREMATION ITS EFFECl' ON PDAINTIPF’S 
CASE OF EVENING CREMATION 

The plaintiff at the trial gave evidence going to show that there was an 
evenmg funeral procession, but he admits that there was a mormng crema- 
tion of a body purporting to be that of the second Kumar 

Mr Chaudhun urged that in commg to a conclusion as regards this fact 
in issue, the court was not only considering the evidence adduced by the 
plaintiff as to the events of the evenmg of the 8th May, but also the admitted 
fact of the morning cremation, which, if it really related to the body of the 
second Kumar, must necessarily destroy the plamtiff’s evidence as to the 
evening funeral The admitted existence of a morning cremation is a factor 
which cannot be left out m commg to a decision on the plaintiff’s case as to 
the evening procession It is a factor definitely gomg against the possibihty 
of the truth of the plamtiff’s case Accordingly, Mr Chaudhun stated that 
the mommg cremation must be considered along with the evening procession 
The two funerals cannot be kept separate or considered m water-tight 
compartments 

Having regard to the fact that the mommg cremation was admitted 
by tlie plaintiff to have been to all outward appearances that of the body 
of the second Kumar, and understood by all concerned so to be, the plaintiff 
in order to succeed would have to prove why despite external appearances 
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the monmig cremation should not be taken to be that of the body of the 
second Knmar himself, and how it can possibly and indeed reasonably be 
(not?> so taken 

The pkintifi’s case raised the question that things were not what they 
seemed, and that, therefore, it lay upon him to give an explanation why the 
reality was something different from the appearance The admitted mpming 
cremation, so long as it remains unexplamed, destroys the evenmg cremation, 
because it was no one’s case that the same body taken out m the evemng 
was brought back again and taken out a second time in the mommg The 
plaintiff, therefore, ought to have shown — or at any rate have explained — 
how it was possible to procure another body in iJat course of the night, 
and to induce in the minds of those who had taken part m the morning 
cremation the behef that the body so obtained was the actual body of the 
second Kumar himself 

Sir Chaudhun argued that the plamtiff was not in a position to ask 
the court to come to the conclusion that the story of the evening cremation 
is true, because the existence of the mommg cremation stands in the way 
of a findmg in favour of evenmg cremation, so long as the plain tiff does not 
remove the obstacle which the existence of the event necessarily constitutes. 


KO EVIDElsCE GIVEK OF A SUBSTITUTED BODY IN MORNING 

CREMATION 

Mr. Chaudhuri urged that the plamtiff ought not to have succeeded in 
the suit, because no evidence was given that the body earned in the mommg 
procession, and admittedly duly cremated, was not that of the second Kumar 
No eydmce was given that another body was, m fact, procured, or how 
procured, and no evidence of the bnnging into the house 
Seep Aside of any body winch could be passed ofi as that of the second 
Kumar ^ Chaudhun took it upon himself to remmd us that the evidence 
provmg the fart is relevant, and that the evidence disprovmg the fact is 
also relevmt The fart can only be discarded on cogent grounds Thus it 
i^s not possible to consider the evening cremation storv taken by itself, as 
cremation is a fact relevant to it He added, however, that 
even dtbe evemng and morning cremations could legitimately be treated 

procession, or whether, 

S: bSafee of^lbS 


BAL. 4 NCE OF PROBABILITIES 

the question of 
that if the two cremations are, so to 
to decide m favour of the 
’ lip element to be taken mto consideration 

rSc ^1, f Chaudhun put it in this way. the plamtiff 

a^ts that Jie body m the morning cremation purported to be that 

^ of witnesses swore that they actually 

la +1,°^ tke corpse and testified that it was that of the second 
Kumar, and these witnesses said that the body, the face of which they saw. 
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was actually burnt to ashes, and that all the customary rites and ceremonies 
were performed at the time Not a single witness said that the body so 
burnt was not that of the second Kumar No evidence at all was given 
on the plaintiff’s side that it was not the body of the second Kumar 


RESPONDENT’S CONTENTIONS IN BROAD OUTLINE 

We now proceed to give, generally, in broad outline the case for the 
plaintiff respondent as put brfore us by Mr Chatterjee in the appeal 

Mr Chaudhun had argued that the learned judge had inverted the order 
of the two main parts of the case, namely, the Darjeelmg chapter and the 
Recognition or Identity chapter, with the result that the learned judge had 
fallen mto the error of permitting his determmation of the matters connected 
with the Darjeeling chapter to be unduly influenced by the findings already 
arrived at by him in connection with the other chapter. 


INDEPENDENT EXAMINATION OF DARJEELING CHAPTER 

Mr Chatterjee, on the other hand, argued that Mr Chaudhun had laid 
a far greater emphasis on the value of identity as the decidmg factor in 
the case than the learned judge had actually permitted himself to do 
Mr Chatterjee urged that the learned judge had, m fact, adopted a far 
stricter attitude than Mr Chaudhun had suggested, because after coming to 
a conclusion on the question of the identity of the second Kumar, and taking 
the view that this had been demonstrated with almost mathematical certainty, 
the learned judge categoripally stated that even his finding on those hnes 
would not induce him to deade the suit m the plaintifi’s favour unless he 
was also fully satisfied, on qmte mdependent evidence, that the second 
Kumar did not die in Darjeeling In this connection, Mr Chatterjee referred 
us to la passage in the judgment where the learned judge said "The 
plaintifi, therefore, must be the second Kumar himself, unless it appeal's that 
he had died at Darjeeling, or that his mmd is different, or that his handwnting 
IS different, or that he is not a Bengalee * * *’’ It is quite clear, said 
Mr Chatterjee, from the general scheme of the judgment that the learned 
judge did set himself to investigate, and come to a decision on its own 
merits upon, every one of the points mentioned in that passage, apart 
altogether from the question of identity Had the learned judge chosen to 
follow the procedure that Mr Chaudhun said he did, he might very well 
have said, after coming to his findings with regard to physical and mental 
identity, that the cremation and death m Darjeelmg, alleged by the defendants, 
were automatically disproved 


REAL BASIS OF FINDING ON IDENTITY 


Furtlier, Mr Chatterjee stressed before us that even as regards the 
question of identitj', the learned judge did not base his finding on 
mere evidence of similanty, or of recognition given by interested persons, 
or of persons, who had been deceiving themselves, and who had been misled 
by others The learned judge, Mr Chatterjee submitted, deduced his 
finding on the question of identitj' on the basis pnmanly of the physical 



776 


BHOWAL CASE 


identification of the plaintiff’s body witii that of the second Kumar That this 
IS so appears from the following passage in the judgment "Another test, 
in itself conclusive, is the identity of the body proved to demonstration, and 
with mathematical certamty, by the bodily features, all exceptional, and 
by the bodily marks, all exceptional, which rest on nobody’s credibihty 
These, m their totahty, cannot occur m a second individual, and even if 
half of the marks go off, the scaly feet, and the irregular scar on the top 
of the left outer ankle, coupled with the bodily features, will be enough 
to sustam the identity with equal certamtj- An mdividual is a collocation 
of accidents that never recurs, and that m^es it or him unique’’ 

The learned judge’s finding on the question of identity was, m the 
second place, based on mental identification as between the plamtiff and 
the second Kumar, which Mr Chatterjee asked us to accept as being entirely 
conclusive, and m this connection, he refers us to the passage in Cockbum, 
C J ’s charge to the jury m the Tichbome case which runs thus "Between 
twin brothers and twm sisters we know the likeness is sometimes such as 
to bafiie observation « « «= but no two men were ever alike withm 
Supposing even that the faculties of the mind, the moral propensities, the 
mstmcts were ongmally the same m the two twins, the minds and the 
memories would very soon cease to be the same, for smce the creation of 
man, no two lives were ever the same, and therefore, no two memories can 
ever be the same’’ 


RECOGNITION BY JYOTIRMOYEE DEVI NOT THE ONLY BASIS 

Mr Chatterjee submitted that it was not a fact that the learned judge 
based his findmg of identity on the recognition byjyotirmoyee Devi, or that 
of the grandmother Satyabhama Devi ilr Chatterjee went so far as to say 
that the learned judge has actuaUy done the reverse of this, as appears from 
a passage m the judgment where he sajs "Honest behef even m a sister is 
it demohshes the utter dissimilanty theory It un- 
the plaintiff a great way, but a single pomt of difference, 
iLe death Itself, or a different mmd, or proof that he is not a Bengalee, might 

passage the learned judge distmctly 

meiSr Jyotirmoyee Devi is not conclusive— that 

merely seired to demolish the “utter dissimilarity” put foru'ard on the part 

on ae ®““Sht to counter Mr Chaudhuri’s attack 

^ Chaudhun’s oft-repeated 
^ ® identity was founded on recogm- 

Sd tta?°the™Sme ^ substaS, 

to the rL?lZ brSLll Chaudhun’s reference 
The learned ludve rhd -n f as bemg merely a matter of instinct 

4ama Sn thfrfJw^ f r I"" recognition by Satya- 

STsmL frL Jyotirmoyee Devi, and did not seem to draw any con- 

£oved X established similanty, and 

&ntJ tiS Mr Chatterjee said that 

subjected him to testn { ^ f ^ gnevance, if the learned judge had actually 

“ ?ortS, rplaS, ta 

and his mental identity with bl^Sf alf reSni^S? 
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NOR MRRB OPINION EVIDENCE 

Moreover, asserted Mr Chatter jte, the learned judge did not find identity 
-on “opinion evidence” only, for he dealt not only with the opinion evidence 
of the witnesses, but considered the evidence given as to the mind of the 
second Kumar and that of the plaintiff, and the learned judge also examined 
the handwntmg of the second Kumar and compared it with that of the plaintiff, 
and it was only after doing these things he came to the conclusion that the 
plaintiff was none other than the second Kumar 

DARJEELING CHAPTER CONSIDERED APART FROM IDENTITY 

Mr Chatterjee was very insistent that Mr Chaudhnn was not right m 
declarmg that there was no independent finding as regards the Darjeeling 
chapter, and Mr Chatterjee urged that upon an examination of the 
judgment as a whole, it would be found that what the learned judge really 
did was to examine the evidence relating to the events m Darjeeling quite 
independently, and then to arrive at a finding upon the evidence which 
was given 

Mr Chatterjee pointed out that m dealing with the Darjeeling chapter 
the learned judge begins by settmg out the case of each side respectively and 
the lay-out of the house “Step Aside” and the topography of the cremation 
grounds 


ILLNESS OF SECOND KUMAR 

The learned judge fully dealt with the question of the illness of the 
second Kumar, and with regard to this, he said “On the side of the plaintiff 
there is no evidence going to the illness, except that of the plaintiff him- 
self ”, and theerfore, said Mr Chatterjee, the learned judge arrived at 
his finding on the question of illness on the evidence (given) by witnesses on 
the side of the defendants taken in conjunction with the evidence given by the 
plaintiff himself The learned judge, if anything, said “It was never the 
case of the plaintiff— nobody had ever suggested it— that he had died at mid- 
night, or that he had died, but was revived by a charm, or that anybody had 
burnt the wood without the body His case, as it is and pnma facie, is 
absurd ” Mr Chatterjee argued on the basis of this statement that the 
learned judge, although he' ultimately found m favour of the plaintiff on the 
question of identity, kept an open mind when he examined all the evidence 
critically and carefully In dealing with the evidence of illness of the second 
Kumar, the learned judge said “I am mvestigating the matter just to find 
out, whether the Kumar had died, or been taken for dead, and earned to the 
burning ground, and whether a true account as to the time of death is being 
given, or whether the evidence points to dusk, or a Ijttle after dusk, as the 
time of death ” Then, after discussmg the evidence concerning the illness in 
great detail, he said “The point now is whether the second Kumar died at 
midmght, or at a little after dusk For the reqmrements of this case that is 
the vital issue, for if he had ‘died’ at midnight, the whole story of Ins being 
•out at about 9 pm for cremation becomes a ‘tale’ ” 

HOUR OF “DEATH” AND EVENING PROCESSION 

Finally, tlie learned judge found that death had occurred “between 7 and 
S PM" Mr Chatterjee relied upon this as constituting a finding in no nay 
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dependent on identity In dealing with the question of the evening pro- 
S?n 4e learned judge said that “this account, however consistent, will 
cession me lea and he accordingly discussed the evidence critically, and 

STd he^akes his’ finding, with regard to the evening procession, dependent 
at dusk” concerning ‘ which he had already arrived at a 
S Ind independent finding Upon the question as to 
ram on the evenmg of the 8th May, the learned judge says Ihis ram 
JSp nmht ifore would; coupled with other facts, cany the plaintiff’s case 
Z whok It ’is necessary to consider m a httle detail the 

thmes that- were urged as discrediting the mght procession, and its sequel. 
?”Sts as I said, « the to groand-the toth after iusk, tat sW the 
SiSs iiged ehoold be e»mmed", and then the learned indge 
p^o-^iidP fn great detail the points put forward by the defendant and comes 
to an independent finding on each of the three points, namely, the cremation 
ground (sasan), (the shelters) and the rain 


MORNING CREMATION 

Subsequently, the learned judge discussed the question of the mormng 
cremation, and Mr Chatterjee, m arguing with regard to this, referred to the 
passage in the judgment, mentioned by Mr Chaudhuri, where the learned 
judge said this “The case of the plaintiff is that the body was not that 
of Kumar at all, but some other body secured in the course of the night, and 
was seen, and earned completely covered up, and burned at the sasan with- 
out a single rite The extreme improbability of this case is obvious, and its 
real answer is the identity of the plaintiff, and the fact, apart from this 
identity, that ‘death’ had occurred at a little after dusk and the body was 
taken out at night, and that body never cremated” Although m this con- 
nection the learned judge does mention identity, but he nevertheless discusses 
the evidence quite independently of that, and he says “the evidence on this 
point must be dealt with on the footing as if these facts have not been 
found” 

Thereupon the learned judge examined m considerable detail each of these 
points the route taken by the procession, the covering up or otherwise of 
this corpse, the question of whether the body was upstairs or downstairs, the 
presence or otherwise of the lady named Kasiswan Devi at “Step Aside” on 
the morning of the 9th May, 1909, and the coming of Dr Pran Krishna 
Acharyj'a that morning , 

With regard to these points, Mr Chatterjee contended that Mr Chaudhuri 
had endeavoured to show that the learned judge had found that on the 
morning of the 9th May, 1909, the body was upstairs, and for this purpose 
Mr Chaudhuri referred to a passage m the judgment which is as follows : 
“The evidence before me is very clear— that lie body was brought down the 
stairs ” Mr Chatterjee pomted out that the passage thus rehed upon 

does not bear out Mr Chaudhuri’s contention, because the learned judge was 
merely discussing the evidence on a finding which he really arrived at and 
which IS in these words “I find that Basanta Babu and Onkarananda Swami 
spoke the truth The body was covered up, and carried m procession, and 
burnt as quickly as possible without a single rite I rest the conclusion on the 
smgle fact — ^that the Kumar had died at a httle after dusk, and an examma- 
tion of the evidence touching the proceedings on this day confirms that 
conclusion otherwise reached” 
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The finding that the second Knmar died after dusk was itself an indepen- 
dent finding, said Mr Chatterjee, amved at without reference to identitj' at 
all Thereafter the learned judge considered the documentary evidence bear- 
ing upon the question whether the death of the second Kimiar took place at 
midnight, as alleged by the defendants, and the conclusion he amves at on 
this point IS contained in the statement, "But all these facts are swept away 
by the facts which I gave, which show that the apparent death was at night, 
and the body was taken out at night” 


DEFENCE FAII/TJRE TO DISPROVE IDENTITY BY PROOF OF DEA.TH 
' AND CREMATION 

Mr Chatterjee then said that this disposed of the three important pomts, 
namely, “death at dusk", the body taken out at about 9 pm and the “morning 
procession”, and Mr Chatterjee said that then the learned judge put together 
all the matters on which he had already arrived at a finding, and expressed 
the opimon that the conclusion which he had previously arrived at on the 
question of identity was not in anv way afiected by these othei facts In 
other words, he takes himself back to the position he had adopted with regard 
to the identity of the plamtifE*s body with that of the second Kumar, and then 
finds that the conclusion he had amved at on this topic remamed unaffected, 
inasmuch as after a wholly independent examination of the facts concerning 
the events m Darjeeling, he had amved at the finding that the second 
Kumar was taken to be dead at some time near about dusk, and his body was 
earned to the cremation ground the same night, but was not burnt It 
seems clear, therefore, that what in essence was the view which the learned 
judge was adopting was that the attempt made on the part of the defendants 
to disprove identity by showing that the body of the second Kumar was 
cremated had not been successful 

Mr Chatterjee suggested that one might, without doing any violence to 
the judgment, or injustice to the learned judge, transfer in its entirety the 
section of the judgment relating to Darjeelmg, and put it forward, and m- 
corporate it in the earher part of the judgment where the learned judge deals 
with the going of the Kumar to Darjeelmg and briefly states that the second 
Kumar “died or apparently died, on the 8th May, at betw'een 7 pm and 
8 PM or 11-45 at night The next mommg took place the funeral pro- 
cession, geniune or faked" 

Were that to be done, the judgment would be no less mtelligible, though 
it would be less open to the land of cnticism made on behalf of the 
appellants The learned judge could still have stated at the end of his dis- 
cussion of the events in Darjeelmg that “the Kumar’s apparent death 
occurred between 7 and 8, his body was taken to the sasan at about ten, 
and tins body was never cremated It is nobody’s case * * that this bodj 
was found and brought back and earned to the sosuk the next morning If 
the identity has been proved with mathematical certainty, it cannot be dis- 
placed by the cremation in the morning of a substituted body Even body 
appreciates its extreme improbability, but it cannot displace the identitj'" 


FINDINGS ON DARJEELING CHAPTER 

t 

Reviewing the evidence m that kmd of way, Mr Chatterjee, therefore, 
submitted to us that the findings of the learned judge in connection mth 
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the Darjeeling chapter cannot be challenged upon the basis that those findings 
were not independent What the learned judge really did amounts to this 
he finds in connection with the Darjeeling chapter (1) apparent death at 
dusk, (2) body taken out in the evening, (3) body placed on the cremation 
ground, (4) desertion of the body, owing to onset of rain, by the persons 
attending the funeral and their taking shelter in near-by places, and (5) the 
body missing on their return That this was the position appears from the 
passage in the judgment which w'e have just quoted 

The learned judge also finds that the morning cremation was carried out 
under suspicious circumstances, and that the body could not be the body of 
the second Kumar He then proceeds to consider the evidence concerning the 
body which was missing, and he accepts the evidence of the witness — ^Darsan 
Das sannjasi, said to have been one of the rescuing party, and so comes to the 
conclusion that the sannyasis did rescue from the cremation ground in 
Darjeeling the body of the plaintiff ivhicli was in a comatose condition The 
learned judge then found the identity of the body which was rescued by the 
sannyasis to be the body of the second Kumar It was only in connection with 
the story of the rescue that identity was referred to by the learned judge, 
and this, said Mr Chatter jee, was a logical necessity 


Mr Chatter jee sajs that quite maccurately has Mr Chaudhuri contended 
that the learned judge did not refer to the evidence on the defendants’ side, 
either oral or documentary, for, actuaUy the whole of the finding as to the 
cause of the illness is based on evidence given by the defendants He has 
considered the evidence of the witness Fakir Roy, on whom the defendants 
particularly relied, the defendants’ evidence as to the cremation ground and 
the i>ossibIe shelters, and the evidence with regard to ram It is not correct 
to say that the learned judge has not referred to the evidence of the defendant 
Bibhabati Devi This is dealt with in several passages in the judgment, and 
he ultimately makes the comment that “although the case put into the mouth 
of the second Ram has been constructed with some skill it breaks 

down by reason of the single fact which I consider unshakable that the 
Kumar apparently died between 7 and 8 pm'’ 


0th ^^“itted funeral procession on the morning of the 

Ides ’ given on both 


RESPONDENT’S ANSWER TO GENERAD CRITICISM OF JUDGMENT 

nlainlff 'rZdSf Chatterjee on behalf of the 

SmL the appellants’ general cntiasm of the 

judgment the argument amounts to this that the judge did fullv and 

ctrdSSontTlSV'^^^^^^^ aniXe atteS!^ Sd 

consideration to all the evidence given as regards the Darjeeling chanter 
^d in no way relied upon or used, for thl purpose a7n^g arS 
findings concerning the events in Darjeehng, the finding already arrived at 

tL connitirwiCS for 
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MISREPRESENTATION OF JUDGE’S VIEW ON PHYSICAL IDENTITY 

When Mr Chatterjee was discussing the question of how the learned 
judge dealt with the matter of "identity” of the body, he complained that 
counsel for the appellants had not represented fairly the method followed by 
the learned judge, in that upon an adequate view of those parts of the judg- 
ment where the learned judge sets out his process of reasoning and his 
findings, it would not be right merely to pick out the sentence used bi the 
learned judge where he says tliat "the question of identity ’s pnmarlj a 
question of the identity of the body” One must consider the conteirt 
in which that sentence occurs, and upon looking back over the argument lead- 
ing up to It, one finds that the learned judge was discussmg the cross- 
examination of the plaintiff, and he expressed the opinion that this “did not 
go, except almost normally, to the memory of the Kumar as distinguished 
from his supposed general knowledge, such as would be possessed by any 
person with ordinary education” The learned judge pointed out tliat counsel 
for the defendants explained that the plaintiff had “ample time to be 
thoroughly pnmed, which, no doubt, is a fact, and that he, counsel, was not 
gomg to fall into a trap” The learned judge then sa\s "It might be said, 
therefore, that practically speaking, the plaintifi was asked nothing going 
to the Kumar’s memory, except a few questions which he answered, as w’lll 
appear below, correctly, all but one, and most of these questions, except those 
necessary to put to him the letters which the second Kumar is said to have 
wntten to his wife, merely touched what might have been the Kumar’s 
memory, and it looked like mbbling at it, and running away directly the 
answer exposed the trap” The learned judge said tliat "full justification for 
the remarks will appear when I go into the cross-examination, but supposing 
It goes for nothing, and supposing the second Kumar was as ignorant as 
this man, he, the plaintiff, is not he, unless his body is the same, and the 
question of identity is primarily a question of the identity of the bodv One 
identifies a dead man, or a mad man, but where a question as to identity 
has arisen, and there is conflicting evidence on the point, one would look 
to the mind, as individual as the body, and impossible to confound wnth 
another, if sufficiently searched Where, as in this case, tlie mind is deli- 
berately left unexplored on the tlieorj' that tutoring has put into the plain- 
tiff the entire store of the Kumar’s memory, and no skill could show it 
factitious, the bodj' becomes the principal consideration, unless of course the 
Kumar was educated, or educated even to an extent tliat could not con- 
ceivably lapse to the plaintiff’s plight, or unless the Kumar had such know- 
ledge as the defendants impute” The learned judge was, therefore, pointing 
out, not bi means of a proposition which would be of universal application, 
but by a proposition apposite in the circumstances of tins particular case, 
that in his opinion the cross-examination of the plaintiff had been of such 
a character that it did not explore his mind sufficiently It was for that 
reason that the question of phjsical identity became the principal con- 
sideration 

Mr Cliatterjee urged that the learned judge had adequatelj and accurateh 
formulated the problems which he had to consider Ihe learned counsel did 
not object to Jlr Chaudlinn reljung on the statement of the learned judge 
that the best proof of identitj is recognition, becanee— as he said— undoubtedh 
a man is ideniified pnmanlj by recognition, which merely means certain simi- 
laritj of features Mr Chatterjee argued that the learned judge adequately 
dealt with this particular point, and had based his opinion not onlj on the 
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marks and features which be said were identifying marks, but also with 
regard to other characteristics, such as voice and gait 


ABSENCE OF EXPLANATION FOR LOSS OF MEMORY OR CYST 

NOT MATERIAL 

In reply to Mr Chaudhun's criticism that the learned judge had nowhere 
found any credible reason for the plaintiff’s alleged loss of memory, or explained 
bow that could be reconciled with the plaintiff’s complete recollection of 
events in the life of the second Kumar, Mr Chatterjee agreed that nowhere 
has the plamtiff given or professed to have been able to suggest any explana- 
tion of how his memory was lost, and nowhere does he say that the loss of 
memory^ was due to arsenical poisoning, and as regards the cyst under the 
plaintiff’s tongue, the plaintiff may have been under the impression and may 
have told certain people that this cyst was due to poisoning, but whether 
he was right or wrong in so thinking had no real bearmg on the question of 
his identity The fact remams that he did have a cyst under his tongue, and 
the doctors called on behalf of the plaintiff did say that a growth of this des- 
cription would necessarily tend to impede articulation Mr Chatterjee pointed 
out that the learned judge does discuss the question of the loss of memory, 
^d comes to a definite finding on this in words of no uncertain quality 
He says “In short there is no law by which you can exclude the plaintiff's 
account, as you can exclude his flying in the air by gravitation” In other 
words, It appears, that the learned judge was of the opinion that the plaintiff 


EVIDENCE OF RECOGNITION DULY CONSIDERED 
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in their evidence uttered to support such a case”, and further, any facts in 
themselves incontrovertible in the whole mass of evidence, ^ which the learned 
judge describes as “the rocks m this apparant morass” The learned counsel 
for the respondent argued that all this showed that the learned judge set 
liimself the task of considering and appraismg all the evidence, and is not 
influenced merely by the number of the witnesses called In brief, the 
learned judge has fully taken into consideration the quality as well as the 
•quantity of the evidence adduced 


PHOTOGRAPHS 

I 

With regard to the photographs, Mr Chatterjee did not quarrel with 
Mr Chaudhun’s contention m regard to these on the contrary, he agrees 
with the fact that the learned judge does not rely on the photographs except 
for certain particular features, and accepts the position that the photographs 
in themselves would not prove identity, but only, at the most, enable it to 
be said — ^looking at the photographs of the second Kumar — ^tliat there is nothing 
in them which demonstrates that the plaintiff could not be the second Kumar 


IDENTITY NOT ASSUMED IN CONSIDERING MARKS 

Mr Chatterjee argues that it is altogether wrong to say that when dealmg 
with the question of the marks, the learned judge assumed identity when 
considermg the more important marks, namely, the scaly feet and the scar 
over the left outer ankle The learned judge, in fact, discusses these marks 
in considerable detail, and then as regards the scaly feet, came to the finding 
that “the second Kumar had this fish-skin on his instep and ankle just as the 
plaintifi has it, and the father of the second Kumar and the other persons 
named by Jyotirmoyee Debi, includmg herself, had or have it too” As regards 
the scar over the left ankle, the learned judge said “There can be no doubt 
whatever that this is the mark on the plaintiff — ^was seen by the insurance 
■doctor on the 2nd Apnl, 1905, when the Kumar appeared before him — ^unless 
anything displaces the identity of the man” 


IDENTITY OF MIND FUDDY DISCUSSED 

With regard to the “identity of mmd”, Mr Chatterjee urged that the 
evidence as to this was elaborately and sufficiently discussed by the learned 
judge, and he has given his conclusion by saying “It is enough for me to 
find now, as I do, that assuming that the second Kumar was illiterate in 
the sense I stated in 1909, and allowing for the lapse that might occur in 
bare literacy, the mind of the plaintifi, so much of it as the defendants 
■cared to reveal to me by their cross-examination, is not different from what 
would be the mind of the second Kumar today The rest of his mind they 
■did not explore, and the only reason that I can think of is not fear of 
factitious knowledge, but of memory” 


SuSlMARY OF MAIN ARGUMENTS ON EITHER SIDE 


The mam arguments, on broad lines, therefore, put forward on behalf of 
the appellants and the respondent, respectively, come to this that on the 
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one side, li will be seen that the learned ]ndge did not deaf with the case 
as one whole, suffiaently realising that one part of the case is in a sense 
dependent on the other part of the case, and that the question of the events, 
after the plaintifi’s reappearance at Dacca in the year 1921 ought to be con- 
sidered in relation to and in the light of the events m Darjeeling m the year 
1909 The appellants challenged the judgment on the ground that in dealing 
with the Darjeeling chapter, the learned judge has allowed himself to be 
unduly swayed by the conclusions arrived at by him concerning the question 
of identity, and that even as regards this question, the reasoning of the learned 
judge IS unsound 

On the other hand, the respondent says that the learned judge 
did accurately examine all the evidence concerning the Darjeeling 
chapter quite mdependently of his previous findings, and that upon the ques* 
tion of identity, whether of body or mmd, he has not made any unjustifiable 
assumption, snch, for example, as the honesty of Jyotirmoyee Devi, but has 
arrived at his findings after a full and proper examination of the evidence 
touching each of the points for consideration 


PROPi^R ORDRR OF TREATMENT INDICATED 

Before coming to an examination of the case as presented m the appeal it 
will perhaps be convenient to indicate the method of approach which it seems 
convenient to adopt, particularly having regard to the criticisms directed 
agamst the order in which the learned judge dealt mth the mam aspects 
of the Mse We it not only convenient, but highly desirable m the 
circumstances, to deal first of all with what we will call the “Darjeeling 
that heading there will have to be considered the illness 

apparent death, and the 

S, stS- ‘ “’s”* M.)., im «.d 

.t was oovl,rup 

Tr 11 fi, ^ ° “ Planner in which it was burnt 
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or IS a Bengalee anjabee, as alleged by the defendants, 

I shall say something also on the question of delav 



DARJEELING CHAPTER 78? 

, PART I ' 

DARJEELING CHAPTER 

It will be seen that The case, broadly speaking can be divided into 
two main parts, namely,— the Darjeeling Chapter and Identity 

, Mr Chandhun for the defendants-appellants, quite early in his argument 
before us, stressed and rightly stressed the point that if Ramendra Narajan 
Roy, m fact, died and was cremated at Darjeehng m the month of May, 
1909, that alone would be sufficient to entitle the defendants to a deasion 
m their favour The learned tnal judge was fully alive to the paramount 
importance of this 'point, as is shown by the passage in his judgment where 
he says “The point is whether the Kumaf had died at Darjeeling That 
requires investigation into the cause of the alleged death, and whether it 
was natural or violent, supposing it had taken place, it would mean an 
end of the plaintiff’s case” 

Mr Chaudhun, whilst relying pnmanly on his argument that the court 
ought to hold that Ramendra Narayan Roy did die and was duly cremated, 
quite rightly made the further pomt that even if Ramendra Narayan Roy 
had not been cremated at Darjeehng, but had somehow escaped and wandered 
away, whether in the company of sannyasis or otherwise, it by no means 
necessarily followed that the plamtiff is himself Ramendra Narayan Roy. 
The plaintiff would still have to prove affirmatively that he and Ramendra 
Narayan Roy were one and the same person In other words, cremation tly 
itself would be fatal to the plaintiff, but non-cremation by itself would not 
be fatal to the defendants , , 

Mr Chaudhun mamtamed that whilst cremation absolutely hegatived 
identity, ■ identity as found by the learned tnal judge does not negative 
cremation, and so Mr Chaudhun complained that the learned judge, mstead 
of discussmg aU the elements in the case, and commg to definite findings 
as regards the matter of cremation, had allowed his view on this part of the 
case to be coloured by' his findmgs on the subject of identity, and the learned 
judge had been prejudiced, or at any rate influenced, m commg to his 
decision as regards the Darjeehng chapter by the findmgs previously amved 
at by him on the question of identity ^ 


CONSPIRACY CHARGE 

It IS to be obsened that the plaintiff has made his claim upon the 
definite basis that Ramendra Narayan Roy did not die and was not cremated 
at Darjeehng in the month of May, 1909, but wds merely talien for dead, 
owing to the fact that he had passed into a state of coma hkvmg the outward 
appearance of death — ^this state having occurred by reason of poison being 
Wilfully admimstered to Ramendra Narayan Roy on the evening of the 
7th May, 1909, m pursuance of a conspiracy on &e part of Saty’endranath 
Banerjee and Ashutosh Das Gupta to encompass the death of Ramendra 
Narayan Roy Conspiracy and admmistration of poison are thus the ultimate 
foundations of the plaintiff’s case, and Mr Chatterjee argued on the appeal 
on this assumption 

It IS not altogether clear, however, whether the learned tnal judge quite 
realised the importance of the conspiracy charge, for m one passage of the 
judgment he goes so far as to say — ^no' party has been charged with con- 
50 
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spiracy, and the case of the plaintiff as put to the Rani is that she is being 
charged with nothing 

The defendants, as previously indicated, from first to last made the clear- 
cut case that there never was any kind of conspiracy whatever, but that 
Ramendra Narayan Roy died from natural causes and was duly cremated on 
the morning of the 9th May, 1909 It is to be observed that it has never 
been suggested by anyone that Ramendra Narayan Roy might still be alive 
and yet the plaintiff is not he, and therefore, I think that despite the fact, 
as Mr Chaudhun pointed out, non-cremation theoretically would not carry 
the plaintiff all the way, for all practical purposes, in the circumstances of 
the present case, it may quite well be said that just as cremation demolishes 
the plaintiff’s case, non-cremation is equally fatal to the defendants, having 
regard to the force of the evidence given on the subject of identity 


DEFENDANTS’ MAIN GROUND OF ATTACK ON JUDGMENT 

It IS clear from the statement of the arguments on both sides set out 
above that the defendants-appellants’ mam attack on the judgment as regards 
the Darjeehng chapter, part of it, amounted to this— that the learned trial 
judge, although conscious of ^ the inter-connection between the two parts of 
the case— which compendiousfy may be called “cremation” and “identity”— 
failed to devote sufficient consideration to the evidence and the inherent 
improbabilities in the plaintiff’s version of the Darjeehng chapter, owing to 
the findings already arrived at by the judge m the matter of idenbty m 
other words, the learned judge did not treat the two parts of the case on 
an equal footing, not arrive at independent conclusions on the evidence 
touching the Darjeehng chapter, but allowed himself to slur over the Darjeelmg 
evidence and to reach hts conclusions in the light of his findings on the 
subject of id^tity The mam complaint was that there were no independent 
findings on the subject of cremation or non-cremation and the rescue story 

Speaking now for myself, I would here say that I have given to the 
arguments placed before us by the learned counsel on both sides 
’ prolonged consideration I have read ' and 

and to it an exhaustive 

the aS? r 7 endeavouring to determine whether 

he annet;;2 1 atteck-made upon it by the learned counsel for 

justification, and whether there was anything in the 

hoW St theT judgment which would oblige this ?ourt to 

aeLtd S Jn judge had m any way misdirected himself, or had 
W ‘ ««..nahon, all the 
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that the evidence comes before the court of appeal only in the form of printed 
matter, and not by the mouths of living witnesses where demeanour and 
manner of deposing can be observed and their veracity estimated accordmgly 
This being so, in my opmion, a court of appeal should be very chary of 
interfermg with the decision of a lower court upon a matter of the mere 
credibility of this witness or that, and still more chary of a wholesalfe dis- 
carding or disbelievmg of large bodies of witnesses, however improbable the 
story they tell may seem to be 

As I have stated, the mam grievance of the defendants-appellants was 
against the judge's treatment of evidence In effect, the learned counsel 
for the defendants-appellants relied upon a misdirection, or rather a senes 
of misdirections, on the part of the learned judge,— misdirections to himself, 
seemg that he was functionmg as both judge and jury, so to say 

At the hearmg before us it seemed manifest and obvious to me that 
Mx Chaudhuri was at no time any too anxious to read to ns the volume 
contaming the judgment in the way a book would normally be read, namely, 
by starting at the beginmng and proceeding page by page to the end No doubt 
by the end of the hearmg the whole of the ju^ment had at one time or 
another been placed before ns, but in the early stages of his argument at 
any rate, Mr Chaudhun was more concerned to extract passages from the 
judgment, which, perhaps, taken by themselves out of their context and set 
m isolation, lent some support to the mam thesis of the argument for the 
appellants This method of procedure is, m my opinion, neither fair to the 
learned judge nor helpful to the court of appeal 

In order to arrive at a just and nght conclusion upon the adequacy and 
correctness of the judgment of the court below, it was essential, in my 
opinion, /to read and study that judgment not only in its entirety, but so to 
speak, m the same tram of thought in which it was written, and so to follow 
the line of reasoning which actuated the learned judge m arriving at his 
vanous findings Having used my best endeavours to achieve this, and 
having carefully and diligently read and pondered over the judgment, I find 
I am unable to come to the conclusion that there is m the judgment any 
of the defects which the learned counsel for the appellants sought to brmg 
to light 


CONSIDERED OPINION ON THE JUDGMENT 

t 

In my considered opmion, it is only nght to hold that the learned 
trial judge not only expressed himself ttroughout his judgment m clear, 
concise and unmistakeable terms, as stated m an earher part of this 
judgment, but adequately and fully dealt mdependently with the two tnaifi 
subjects of the case, and so it cannot be said that the Darjeeling chapter 
was less properly considered than the subject of “identity” 

The learned judge, upon a consideration of the whole of the evidence 
in the case, found himself in no doubt whatever as to the genumeness of 
the plamtiff’s claim— as we have previously stated Was he nght to take 
this view? In a case such as this one, where there is such a vast volume 
of evidence to be reviewed and evaluated, it is no doubt desirable to consider 
the matter on somewhat broad Imes in the hght of the probabilities, the 
conduct of the parties and that of the other protagonists and the more 
important witnesses m the case, and as far as possible, to follow the mdica- 
tions furnished by such contemporaneous documents as can be taken to be 
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reliable At the same time, however, due regard must be paid to the 
evidence given by the various witnesses I would here reiterate that the 
story put forward aS' the case for the plaintiff is m- every way one of the 
most extraordinary, and indeed fantastic, that any court ,of law has been 
asked to accept and believe Nevertheless, the story in its main outlines and 
features is on the whole fairly cohesive and consistent It is one which, 
if true, may not inaptly, I think, be described as regards* its successive 
chapters as macabre, mediaeval and romantic On the' other hand, the 
story, if not true, is one which has been conceived, elaborated and invested 
with a >vealth of imaginative detail and embroidery, and then afterwards 
supported with all appropriate evidence, concocted and collected with a fore- 
sight and skill which far transcend anything to be found in any of the 
ordinary run of false cases, which— one regrets to say— from time to time 
are brought before the courts in this country In short, the plaintiff’s story, 
if false, IS one of the most gigantic impostures ever foisted upon a credulous 
and emotional public 


IMPORTANCE OF DARJEEI/ING CHAPIER 

The case made on behalf of the plaintiff in the court below must, of 
course, be scrutinised and adjudicated upon in its entirety, and all its com- 
ponent parts must be examined and considered independently, even though 
they be closely interwoven, but even so, in my view, having regard to the 
evidence given on the subject of identity, the reallv crucial 
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involves the existence of two separate cremation proceedings, one on the 
■evening of the, 8th May, and, one on the morning of the 9th May, gives rise 
to questions, 'a riglit interpretation of which' may,' in my 'opinion, provide 
the key to the whole problem of the justness or otherwise of the plaintiff’s • 
elaim in the suit Hence the importance of the Darjeehng chapter 

r I I 


ISSUE NARROWED DOWN TO "DEATH” AT DUSK OR AT MIDNIGHT 

Mr Cliatterjee ,in an intervention at an early stage of Mr Chaudhuri’s 
4irgument before us frankly confessed that he was fully conscious of the 
difficulties he had to surmount by reason of , the occurrence of the morning 
cremation and the plaintiff’s explanation of it, seeing that this explanation 
was wholly based upon an assertion that the corpse earned out from the 
house “Step Aside”, and subsequently burnt at the new ciemation ground, 
was not the body of Ramendra Naraj'an Roy, and the supposition, which the 
plaintiff himself was not in a position to substantiate, that 'the bod> must 
have been one 'which somehow and somewhere had been illicitly procured' 
■during ilie small hours of the night of May, 8th-9th, in older that it might 
be publicly passed off as being that of Ramendra Narayan Roy, who, accord- 
ing to the plaintiff, had escaped cremation and had been undiscoverable the 
previous evening Mr Chatterjee went so far as to concede that the whole 
problem of whether Ramendra Narayan Roy was in fact cremated at 
Darjeeling might be narrowed down so as to be dependent for solution 
upon the one solitary question of whether Ramendra Narayan Roy passed 
into a state of apparent death at of about 7 pM on the evening of the 8th 
May, as the plaintiff says, or passed into a state of actual death at or a little 
before midnight on the 8th May, as the defendants on their side assert 

It was conceded indeed by both sides that if Ramendra , Narayan Roy 
■“died” in the early evening, he would undoubtedly have been carried out 
from “Step Aside” and taken for cremation the same evening The Hindu 
•aversion from a "basht inara” w'ould inevitably have operated to prevent the 
Tetention of the dead body in the house for such an extended period as from 
7 o’clock in the evening until 9 o’clock the next morning, even though the 
entourage of the deceased consisted of persons who were strangers in 
Darjeeling, and the produemg of a cremation party more difficult foi them 
than if they were m their own locality or in a large town, and the way to' 
the cremation ground was long and arduous in the dark On the othei hand, 
having regard to these circumstances, if death occurred round about midnight, 
it would not be unnatural that the cremation should be held over until a 
reasonable hoqr next morning 

It appears, therefore, that the vital, not to say, determining, factor as 
regards the question of whether Ramendra Naraj-an Roy was or was not 
cremated at Darjeeling in the month of May, 1909, is the time of the 
■“nominal” or the “actual” death The learned trial judge was fully alive 
fo this point, and repeatedly stresses it, and indeed to such a degree that the 
phrase “death at dusk” became almost a catchword m the' case Certamly 
the learned trial judge used it as a kind of touchstone for testmg the 
genmneness or othemuse of much of the matenal evidence concemmg the 

events at Darjeehng, and before ns that same expression “death at dusk” 

With "draped at dawn” as a sort of antithesis — ^was constantly upon the 
lips of counsel These observations bring me to a consideration of the 
Darjeehng endence as given at the trial and the judge’s findings thereon 
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NATURE OF ILLNESS 


It was a patent and nndispnted element in the case that the qnestion of 
“death at dusk” or death at midnight is bound up with, and to a large extent 
dependent upon, the question of what nas the real nature of the illness 
which ultimatelj led to the removal of the body of Ramendra Narayan Roy, 
alive or dead, from “Step Aside”. 


The second Kumar, as we have already stated, started for Darjeeling 
on the 8th April, 1909, accompanied by a party, which, as the learned judge 
pomts out, was descnbed m the case as a motley crowd The learned judge 
has fully enumerated and descnbed them and their occupations The second 
Kumar and his party amved m Darjeeling on the 20th April, 1909, and 
took up residence at “Step Aside” 


It 15 important to bear m mind that at that tune, according to the plain- 
tiff’s own account, there was nothing whatever the matter with him except 
sypnihs Actually, on the side of the plamtifi, there was no evidence con- 
cerning any illness except that of the plamtiff himself, but of course, as the 
learned judge pomts out, the plamtiff was quite entitled to take advantage 
of and rely upon evidence given on behalf of the defendants, or to show 
that what these witnesses said negativmg the plaintiff’s story was not true 
Accordingly, witnesses gave evidence on the plamtiff’s side for the purpose 
of showing that the second Kumar was “dead” shortly after dusk, and 
witnesses were called to say that they took part m an evening crematiou 
or saw It, and so forth The prmcipal witnesses for the defendants as 
regards the illsess “were the doctor (Calvert), Bibhabati Devi, Satyendranath 
B^enee, Ashntosh Das Gapta, Bepm (the hhansaraa), Birendra Banerjec 
Uhe clerk), Anthony llorel, Jagat llohmi (the nurse), and Shvamadas 
Banerjee, who was a consm of Satyendranath Banerjee 

•hP ® prehmmaiT to discussing the question of 

in connection 

SStit? on t “ natjeelmg after the declaration of 

I am in com- 


DR C^^-ERT’S EITDENCE .^ND .U^FIDil^riT OF DEATH 

the second Kumar reli^^krS^^ showmg the nature of -the illness of 
of Dr Calvert who as the if-™ a reasonably— upon the evidence 

the whole course of the illne— % appreciated, testified practically to 

the case 

plaintifi^s cieThamnTrer^to the“fr"^ f 

by Dr Calvert as eadv !f t certificate of death given 

attended Ramendra Naravan Rov rvherem he stated that be 

Darjeeling at 11-45 tT S that he died at 

days, and that the cause of his dea^ three 

attack of biharv colic fgaU-stonel Th collapse foUowmg upon an acute 
W. M. Crawford at Siat fameT^'r! certificate was sworn to before one 

oro, ac aa. time the Distnct 3lagistrate at Darjeeling Crau-ford 
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himself signed another certificate of death on the 8th February, 1910 It is 
clear that he had no personal knowledge whatever touching the matter on 
which he was pledging his oath, and when he was examined on commission 
in the case, he was unable 'to remember how it came about that he gave 
the certificate or how the details it contained came to his knowledge. It 
is obvious, therefore, that Crawford’s certificate ought never to have been 
given, and it adds nothing whatever to the testimony of Dr Crawford The 
existence of Crawford’s affidavit constituted a formidable obstacle for the 
plamtiff 


CALVERT’S LETTER OF CONDOLENCE SOME CURIOUS FEATURES 

The learned judge m discussing this matter begins with the fact 
that on the 10th May, 1909, Dr Calvert wrote the letter of condolence which 
IS quoted in the defendants’ pleading This letter assumed considerable 
importance in the case, because the case of the defendants, if not exactly 
based upon it, at any rate keeps very closely to it There were certam 
curious features m connection with this letter which were never satisfactorily 
explained To begm with, it was a strange thing that the letter should ever 
have been wntten at all, seemg that Dr Calvert did not know tlie eldest 
Kumar to whom it was addressed, and m the ordmary course it would not 
be hkely that a doctor who had only known a casual patient a short time 
would take the trouble to write in his own hand a comparatively lengthy 
epistle to an unknown, or for that matter, a known, relative of the patient 
who happened to die No one on the side of the defendants could give 
any explanation of how the letter came to be written Dr Calvert when 
exammed on commission could do no more than to admit that he wrote 
the letter— it would have been difficult for him to have done otherwise, seeing 
that it is a holograph document— and to admit that the letter was wntten 
at the mstance of some one from "Step Aside’’ It is a remarkable circum* 
stance that the language of the letter is scarcely of the kmd that one would 
expect from the pen of an English professional man The learned judge 
took the view that one or more of lie witnesses who gave evidence m the 
case, those who were inmates of "Step Aside’’, must have known about 
this letter, though none of them would admit to any such knowledge 


"FOURTEEN DAYS’ ILLNESS” IN CALt^RT’S AFFIDAVIT OF DEATH 

The learned judge pomts out that at the tnal it was common ground 
that the second Kumar fell ill some time in the early hours of the 6th May, 
1909 That period of time would be regarded by Bengalees as bemg past 
the mght of the 5th May, owing to the reckoning of each day as from 
sunrise to sunrise The learned judge makes a point of the fact that prior 
to the opemng of the trial, when witnesses were exammed on commisssiou, 
it was apparently thought on the side of the defendants that the illness 
ought to be made a matter of fourteen davs, in order to give support to that 
part of Dr Calvert’s affidavit where he declares, "I have known Ramendra 
Narajan Roj for 14 days” This statement was taken by the plaintiff’s side 
as suggestmg that Dr Calvert had been treatmg the second Kumar for a 
penod of fourteen dajs immediately preceding the death If the affidavit 
stood by itself, there would, I think, be considerable difficulty in attnbnting 
any su^ meamng to it, particularly having regard to the sentence, "after 
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^ .Un» if ttree day," But 

„ dapOBttiou takau ou T^Calvert X ' asked 

view of the “ea by X>r Nibaran Sen and the family 

whether he was ^ ^ ^ tr^ted the ‘Kumar foi fouitfeen days, 

tuJtt w’e.teu kd fet - ^=.0^ 

ate h.a amval .u 
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“'“te ^tTilSs" "“teteu SV ,>J’ras““e 

judge cali it Tie suggestiou that the lUuess wm of that "“"'J 

support from the evidence given by Anthony Morel ^lo ^t^ed that t 
illness was going on for some ten or twelve days, and that Dr Calvert t 
Sing from time to time almost from the date of the arrival of the 
second lumar in Darjeeling and actually 

Sion up to the day of death All this was no part of the defendants real case 
as regLds the illness, and as the learned judge points out, at the ^ ^ 
trial It was agreed that the evidence was not true The evidence of Bibhabah 
Devi Satyendranath Banerjee, Burendra Banerjee and the family physician 
Ashutosh Das Gupta all goes to show that Ramendra Narayan Roy was in 
good health— except for the syphilis of course— and he was going about in 
Darjeelmg enjoying himself until he fell ill on the 6th May 


UNTRUE EVIDENCE OF DR ASHUTOSH DAS, GUPTA 

In order to make the situation square with what was stated in Dr 
Calvert’s affidavit, however, Ashutosh Das Gupta gave evidence to the effect 
that Dr Calvert was called in to see Ramendra Narayan Roy two or three 
days after the latter's arrival in Darjeelmg, that is to say, somewhere about 
the 23rd or 24th April, and then the next visit of the doctor was on the 
6th May— that would give the period of fourteen days mentioned in the 
affidavit Ashutosh Das Gupta stated that on the occasion of the first visit 
he told Dr Calvert the medical history of Ramendra Narayan Roy — ^that he 
had syphilis and that he was subject to bihary colic There were no symp- 
toms of biliary cohc manifest at the time According to Ashutosh Das Gupta 
Dr Calvert prescribed for syphihs only The learned judge came to the 
conclusion that this “biliary colic is a tale, and the fever, malaria fever, 
winch the defendants were putting in was no less so”, and the learned judge 
took the view that Dr Calvert’s suggestion as to fourteen days’ illness with 
pain off and on, which according to him he had watched from day to day, 
was excluded by the one single fact that there was no prescription at all 
before the 6th May It must be remembered that it was the plaintiff’s side 
who proved the prescriptions which were put m at the tnal, and although 
Ashutosh Das Gupta admitted that he kept copies of all the prescriptions 
winch were given by the outside doctors, these copies were never produced, 
and so far as we can see, no attempt was ever made to obtain a copy from 
the dispensing chemists of any prescnption alleged to have been given by 
Dr Calvert prior to the 6th May The learned judge held, and I thmk 
rightly, upon the evidence, it was not the fact that Dr Calvert saw Ramendra 
Narajan Roy before the 6th May, or that he diagnosed biliary colic on that 
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date The learned judge accordingly came to the conclusion that Dr 
Calvert’s affidavit m so far as it suggested a fourteen days’ illness, and Dr 
Calvert’s own personal evidence that this illness was a fact, were both 
demonstrably untrue The learned judge pomted out, and no doubt with 
ample justification, that had Dr Calvert really seen syphilis or prescnbed 
for it, he would assuredly have mentioned it m his affidavit, for a direction 
in the margm of the prmted form on which the affidavit was made required 
the deponent to -state not merely what was the disease, from which the, 
deceased died, but also whether he had at the time any other disease, either 
chronic or acute 


OTIfER INACCURACIES N CALVERT’S AFFIDAVIT 

I 

The learned judge also draws an inference as to the accuracy or 
otherwise of Dr Calvert’s deposition in the affidavit from the fact that 
Dr Calvert set down the age of the deceased as being "about 27 years”, 
whereas the real age of Ramendra Narayan Roy was ,less than 25 
years This matter as to age occurs in other affidavits procured for the 
purpose of the Insurance claim, and so the learned judge ascribes the mistake 
to a common cause, namely, the activities of Satyendra Nath Banerjee, who, 
as entries m his much discussed diary show, was himself ‘ignorant of 
Ramendra Naraj'an Roy’s exact age and had to make enquiries , upon the 
matter The ultimate conclusion arnved at by the learned judge was to the 
effect that Dr Calvert must have recklessly put into the affidavit whatever 
was required without giving any thought to accurcay of detail, "so long as 
he had no doubt that death was a fact” The learned judge then said that 
he did not propose to dispose of the residue of Dr Calvert’s affidavit that 
death had taken place at 11-45 on fhat shoft ground, particularly as Dr 
Calvert swore that he was actually present at death at midnight That would 
be displaced by other facts material to the question of the actual time of 
death ‘ 


DEFENCE THEORY OF BILIARY COLIC AS CAUSE OF DEATH 

examined 

The learned judge, after discussing the > nature of biliary cohc and 
the medical evidence on the subject, proceeded to analyse with great care 
and in mucli detail the evidence relating to the symptoms and cause of the 
illness which began on the 6th May, and he demonstrated, in my opmion, 
in a way which is altogether satisfactory and convincing, that the series of 
telegrams which were produced at the tnal are entirely at variance with and 
indeed negative the case sought to be made by the defendants, and the 
learned judge came to the conclusion that “there is no end of things that 
exclude bihary colic” as the cause of death He enumerates some of them 
as follows — 

k 

1 Not one of the telegrams mention bihary cohc 

2 Bihary cohc does not cause diarrhoea, nor blood in stools 

3 The treatment was not that appropriate to biliary colic at all, except 

on the theory that Ramendra Narayan Roy had refused an injec- 
tion when in the agony of biliarj cohc, and even on that theory, 
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there was no substitute for injection except the opium pills, and 
if these go to that, none go to the bleeding which was terrible. 

The learned judge stressed the evidence given by the medical witnesses 
for the defendants, Dr Denham White having stated that on reading Dr 
Calvert’s evidence he thought the treatment was directed towards enteritis. 
Dr Denham White had further stated that the symptoms were of acute 
enteritis, and Dr Thomas in his turn had said that “enteritis is inflammation 
of the mucus membrane of the mtestme It is caused by an irritant^ The 
irritant may be organic or inorganic Arsenic is a chemical irritant 

4 The family did not hear of bihary colic as the cause of death 

The learned judge points out that “biliary colic’’ appeared for the first 
time m the condolence letter written by Dr Calvert on the 10th May, and 
even there it is only “colic’’ The learned judge was of opmion that it was 
perfectly clear that somebody obtained this document from the doctor for 
the purpose of hiding the real cause of the blood stools and the collapse 
of Ramendra Narayan Roy and “the apparent death’’, and that Dr Calvert, 
who, as he himself admitted, had never seen a case of arsenical poisonmg, 
had either thought of or accepted a suggestion of biliary colic as an explana- 
tion of what had occurred— a death which according to his own account was 
sudden, unexpected and unnecessary The learned judge held that Dr. 
Calvert had put into the letter just whatever was wanted without any serious 
independent thought m the matter, even as he subsequently pat into the 
affidavit of the 7th July, 1909, a fourteen days’ illness and an inaccurate 
age for the deceased 

The result of the learned judge’s examination and consideration of all 
the evidence concerning the nature of Ramendra Narayan Roy's illness ,was 
that the learned judge arrived at a definite finding that biliary colic as the 
cause of the illness was a fiction, as that could not be an explanation for 
fresh red blood in the stools The treatment was not for bihary colic at 
all, as Dr MacGiIchrist for the plaintiff and Dr Denham White for the 
defendants both agreed, and as Dr MacGilchrist and as Dr Thomas virtually 
agreed 


SYMFrOMS OF ARSBNICAD POISONING 

Having thus ehmmated bihary colic as the cause of the symptoms which 
manifested themselves on the 8th May, the learned judge proceeded to give 
his views on what was the real cause of those symptoms, and he came to 
the conclusion that these were not due to any disease, bat to an irritant 
mtroduced into Ramendra Narayan Roy’s system The evidence discloses 
no irntant other than the ingredients of the arsenic prescription given by 
Ashntosh Das Gupta on the 7th May, which he so assiduously endeavoured 
to repudiate The learned judge did not find it possible to go so far as to 
hold that this “medicme” was wilfully administered with the object of 
causing death, as he took the line that there was a bare possibility that 
Ashntosh Das Gupta gave the potion like a quack, and then became 
frightened at the result of his administration 


NO SUPPORT FOR PLAINTIFF’S CASE OF CONSPIRACY TO POISON 

thus negatives the plamtifi’s case that he was. 
deliberately poisoned m pursuance of a conspiracy between Satj endranath 
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Banerjee and Ashutosh Das Gupta Intentional poisoning had been an 
integral part of the plaintiff's story, and even Mr Chatterjee felt it incumbent 
upon him to say that the judgment of the learned judge was wrong on this 
point, and that upon the evidence the learned judge ought to have held 
that there was a conspiracy I have given the utmost consideration to the 
reasoning and arguments of the learned trial judge, and it seems to me that 
upon the evidence which was before the court, the learned judge’s conclu- 
sions are such that it is not possible for this court to hold that he was not 
right As regards the question of conspiracy, it is very difficult to see how 
there was any evidence upon which an affirmative finding could be based, 
and the probabilities of the matter and the circumstances are all against 
any such thing 

To begin with, as far as we can see, there was no real motive for 
Satyendranath Banerjee and Ashutosh Das Gupta desirmg and encompass- 
ing the death of Raniendra Narayan Roy at that time Satyendranath 
Banerjee could scarcelv have imagined that if Ramendra Narayan Roy 
were removed, that would open the way for him to get control of his sister’s 
—the widow’s— share in the Bhowal estate, seeing that Ramendra Narayan 
Roy’s two brothers were then ahve, and quite capable— as immediate subse- 
quent events showed— of makmg resistance to any interference with the 
estate on the part of Satyendranath Banerjee The latter could not have 
foreseen that within a comparatively short time he would be able to lure 
his sister away from the influence of her brothers-in-law and to get control 
of her very substantial Hindu widow’s estate — as he ultimately succeeded 
in achievmg Satyendranath Banerjee at the time of the Darjeehng excur- 
sion was to all intents and purposes a mere hanger-on at Jaidebpur a 
parasite on the estate whose interests lay wholly m keeping in the good 
graces of Ramendra Narayan Roy and his tuo bi others 

So far as Ashutosh Das Gupta is concerned, there was even less motive than 
in the case of Satyendranath Banerjee Ashutosh Das Gupta was an employee — 
not much more than a paid servant of tiie family— whose personal interests and 
loyalty were wholly bound up with his position It seems extremely unlikely 
that he would have been minded to jeopardise his future, and perhaps his liberty 
and even life, merely or mainly for the pecuniary advancement of Satjendra- 
nath Banerjee, who was not— and as far as could be foretold, not likely to 
be— in a position to make an adequate return for treachery and murder. 

Moreover, the idea of a conspiracy would involve the supposition either that 
the two conspirators had previously hatched a plot which was to be put 
into operation, if and when Ramendra Narayan Roy happened to fall ill— 
at one time there was indeed a famt suggestion that Satjendranath Banerjee 
had mveigled Ramendra Narayan Roy into going to Darjeelmg for the express 
purpose of gettmg nd of him by felonious means,— or else the position that 
all on a sudden impulse the conspirators had put their heads together and 
taken advantage of the opportunitj* for murder afforded by the unforeseen 
indisposition of their friend and patron Neither of these alternatives seems 
at all probable or credjble, and certainly there is no evidence which would 
justify a finding that either of them in fact obtained In mj opinion, the 
learned judge took the only course open to him 


RIGHT CONCDDSION OF TRIAD JUDGE AS TO CAUSE OF IDDNESS 

The evidence on record relating to the facts and circumstances of the 
symptoms and cause of the illness, viewed in the light of tlie medical evidence 
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given in the case, was sufficient to ivarrant the conclusions arrived at by the 
learned judge both as regards the cause and its ongin I, accordingly, do 
not feel able to disagree with this part of the judgment ■ 


Tiam OF “DFATH” 

I now turn to nhat I have described as a crucial factor in the whole case, 
namely, the time of death The learned judge himself characterised this 
question as being “for the requirements of this case the vital issue”, remark- 
ing that “if he (Ramendra A’araian Roj') had died at midnight, the whole 
story of his being out at about 9 pm for cremation becomes a tale” The 
learned judge prefaces his discussion of the point whether Ramendra Narayan 
Roj died at midnight or at a httle after dusk, by recalhng that there is the 
affidavit of Dr Calvert that he died at 11-45 p m , and the doctor’s evidence 
that he himself was present at the death It must be borne in mind that 
there is also on the record the positive evidence of Bibhabati Devi that from 
2 PM on the 8th ilay, when, as she saj's, Dr Calvert came and the blood 
stools were going on, she sat by the side of Ramendra Narayan Roy and 
never left him until he died at midnight, and even then she did not go away 
but lay on her dead husband’s bed until his body was removed the next 
morning Bibhabati Devi also stated that Dr Calvert was in the house 
continuously from 2 o’clock m the afternoon until a little after death had 
occurred, except for a short period when he went away for dinner at about 
8 o'clock The learned judge found it difficult to believe that a doctor of 
Dr Calvert’s standing would have remamed m the house for so long doing 
nothing, particularly having regard to the fact that there is no prescription 
later than the earlj evening The suggestion was that the doctor installed 
himself m the “sitting room”— the room next to that in which Ramendra 
Narayan Roy lay on the floor m a moribund condition Bibhabati Devi says 
and other witnesses say that she never thought that Ramendra Narayan Roy 
was dj'ing 


DR CAD'^^RT’S STATEMENTS 

It IS important to recall some of the relevant passages in Dr Calvert’s 
evidence In his examination-in-chief he stated 

“As far as I remember I was present at the time of death”, 
and upon his affidavit of the 7th July, 1909, bemg put to him, he said 

“I saw the man dead and after some time I left” 

He asserted that he was “perfectly satisfied” that life ivas extinct 

In cross-exammation Dr Calvert said 

“I remembered without seeing the certificate that he died at midnight” 

It must be borne m mmd that Dr Calvert was testifying some twenty- 
two rears after {he event He had kept no note or memorandum and was 
speaking entirely from memory, but he nevertheless said that he had a 
very good recollection, “because the death of the Kumar made a great impres- 
sion on him”, in that “I thought it wras an unnecessary death, and that had 
he agreed to the treatment (by injections), his death would not have occcurred, 
he bemg a young man” This was said in reply to the question whether 
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he had an independent" recollection apart from his affidavit of the 7th July^ 
1909 


I 

CAI^VERT’S I/BTTER TO I/INDSAY 

I 

. It was admitted by Dr Calvert that before he gave his evidence certain 
documents had been shewn to him, namely, his prescriptions, his afiidavit, 
a “statement of the case” (the precise nature of which was never satisfac- 
torily explained), and also a letter wntten by him f to J H Dmdsay in the 
year 1921 This letter is dated the 3rd August, 1921, and was written at 
the time when an enquiry into the death of Ramendra Narayan Roy was 
m progress and letters were bemg sent out to various people with a question- 
naire to be answered We do not know what were the terms of the letter 
to which Dr Calvert’s letter of the 3rd August, 1921, was an answer, or what, 
if any, information was given to him before he wrote to Dindsay This letter 
of the 3rd August, 1921, was the subject of much discussion at the hearing 
before us The letter stated that “he (Ramendra Narayan Roy) was suffering 
from 'gall stones’ ” Mr Chatterjee for the plaintiff respondent in the 
appeal drew our attention to the fact that the letter states, “his death made 
a considerable impression upon me at the time, as I thought that had he 
only listened to our advice, he need not have died”, — a state of mind on 
the part of Dr Calvert which was referred to agam in similar terms at the 
time when Dr Calvert was givfflg evidence I think Mr Chatterjee rather 
wanted us to infer from this that Dr Calvert’s memory must have been 
refreshed by the documents he had seen before he came to London, and that 
Dr Calvert’s recollection was not altogether qmte so independent as he 
wished it to be thought The really important tlimg from the plaintiff’s 
point of view in connection with the letter of the 3rd August, 1921, is that 
it contains the statement “I cannot now be certain whether I was present 
at the moment of his death, but I saw him shortly before it in a state of 
profound collapse” The letter goes on to say "On my last visit his Bengalee 
medical practitioner was present, and arrangements were made for the late 
Col MacCrae, the I G C H, Bengal, to see him in consultation in the 
morning Col MacCrae had been Civil Surgeon at Dacca and knew the 
family ” 

Then follows the significant statement 

“The Kumar did not recover from the collapse and died the same night” 

It seems a little difficult to my mind to reconcile the expression “on my 
last visit” with Bibhabati Devi’s assertion that Dr Calvert w’as in the house 
for several hours at a time — ^first, a p^od of some six hours, and then, another 
of two or three hours after dinner If, as Bibhabati Devi states, the doctor 
had been in the house for such a protracted period, the expression “on my 
last visit” strikes me as being singularly inappropriate 

The learned judge, as I have stated, had come to a finding that the 
fourteen days’ illness imphed in tlie affidavit of the 7th July, and the evidence 
of Dr Calvert, referring to “pain on and off” and “watcliing the case from 
day to day”, was all untrue, and so he propounded for his own guidance the 
proposition “It w’lll have to be seen whether the 'death at 11-45 pm’ has the 
same origin and the same truth as the 14 dajs’ illness” In other words, 
the learned judge, having armed at the idea that one part of Dr Calvert’s 
affidavit was not accurate, had set for himself the question of whether another 
and even more important part might not be equally inaccurate 
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FACTS IN SUPPORT OF DRATH AT DUSK 


The learned judge was of opinion that the answer to this vital question was 
indicated by the conjuncture of certain facts which he enumerated as follows 

1 The course of the illness showed that in the early evening death 

was approaching— the mdications being that already there was no 
pulse, and collapse, and there was the rubbing of the body with 
the ginger-power All these things are to be deduced from the 
defendants’ evidence The learned judge draws a strong mference 
from the fact that according to Bibhabati Devi's own account of 
the matter, as regards any treatment, there is a blank between 
the arnval of Dr Sarkar and the occurrence of death 

2 The last telegram from "Step Aside" to Jaidebpur was despatched 

at 3-10 p M standard time — ^that is to say, at about 3*40 P M 
Darjeelmg time 


There is on record the telegram sent by the eldest Kumar 
at 4-45 PM in which he had requested an immediate reply as to 
the present condition of his brother 

It may be assumed that this telegram reached Darjeeling 
round about 6 pm, yet no answer to it was sfent ' 

The visit of Dr B B Sarkar at dusk That Dr B B Sarkar did 
make a visit is evidenced from the entry in his own diary, where 
it IS recorded, “Kumar of Bhoval some hours" 

The learned judge, having considered the evidence given for 
&e defendants by Satyendranath Banerjee and Ashutosh Das 
Gupta as well as that of Bibhabati Debi herself, came to the con- 
clusion that it could not have been possible that Dr Calvert was 
still at "Step Aside", when Dr B B Sarkar was called in by 
Satyendranath Banerjee at the suggestion of the brothers’ uncle, 
buryyanaram, and so the learned judge thought that the real 
situ^on must have been that already the end was near, and both 
Nibaran Sen had gone away, after suggesting 
f relatives, with the Inspector 

Hospitals in the morning, though m their own 

the« patiS nothing more could be done for 

appellants befoie us that 
seem frT ® ® Sarkar’s diary would 

doctor could not have' been at "Step 

recide7!L?f Narayan Roy "died", or he would have 

of oraphpo doctor was only in a small way 

?oS m’ ^ ® Ramendra Narayan Roy’s 

not regarded by him as something 

accords 1 thmk m honour On the other hand, the entry 

than TOitVi til Judge’s view of the evening’s events 

than with the account given by Bibhabati Devi 

naratn el^ m the highest degree unlikely that a com- 

have remainprl^^^ practitioner such as Dr B B Sarkar was would 
Dr nS! 1“ ^ Calvert and 

the evenintr 'I'l, continuous attendance thioughout 

en?nT W ^ t^ken the view tlia? the 

D n Satyendranath Banerjee’s diary under date the 8th May 
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was not only untrue as regards the statement of the time of 
death, but also as regards the doctors who were in attendance 
when death occurred 

The absence of the most important of all the telegrams sent from 
Darjeeling, namely, that which was sent to Jaidebpur announcing 
the death of Ramendra Narayan Roy 

There was consdierable discussion at the trial, and before 
us in the appeal on this matter, and as mentioned in an earlier 
part of this judgment, it is a matter for profound regret that this 
important document was not forthcommg Its importance cannot 
be over-estimated, as its contents would have been sufficient of 
themselves definitely to settle the highly controversial question 
of the time of death, and might indeed of themselves have been 
sufficient to dispose of the whole of the case 

In my opinion, the learned judge was quite right m thinking 
that it IS amazmg that no one on the defendants’ side, not even 
one of the witnesses who werd at Darjeeling, including Satyendra- 
nath Banerjee, knew anythmg whatever about this telegram, when 
or by whom it was sent With the exception of Birendra Banerjee, 
they say nothing about it, and he, only when confronted with a 
statement he had made in the Sripur case, made the somewhat 
extravagant statement that Dr Calvert had sent the telegram, 
— a most unlikely thing, seeing that pr Calvert did not know the 
family at all 


ADD ABOUT THE) "TEDEGRAM OF DEATH” 

The question of this telegram is of such importance that it is perhaps 
desirable to consider the matter in some detail After the appearance of 
the plaintifi in Dacca in the year 1921 and his declarations that he was 
Ramendra Naiayan Roy, J H Dmdsay wrote to Sarajubala Devi, the mdow 
of the eldest Kumar, requestmg her to send him all the telegrams relating 
to the illness and death and cremation of Ramendra Narayan Roy That 
letter is dated the 27th October, 1921, and a reply came on the 9th November 
that year, enclosing documents of the kind asked for And it is an an outcome 
of this that the telegrams put in evidence m the case were produced but not 
the telegram of death, as it has been called 

At one stage of the case the suggestion was put forward that this important 
document had been deliberately withheld by Sarajubala Devi, but subse- 
quently tins suggestion was expressly abandoned, as appears from an entry 
in the order sheet of the case made on the 4th July, 1935 In any case, the 
suggestion could have no substance in it, for, 'if there had been any motive 
on the part of Sarajubala Devi to keep back tins particular telegram, there 
would have been an equal motive for her to have suppressed all the telegrams, 
seeing that according to the defendants she was immical to the plaintiff, and 
regarded him as an impostor, right down to the year 1928 or even somewhat 
later 

The telegrams Sarajubala Devi sent to J H Dindsay towards the end 
of 1921 had ongmally come into her possession four or five years before, 
she in the year 1916 having requested the Manager of the estate to let her 
have her late husband’s pnvate papers The correspondence with regard to 
this appears as 370, 372 and 65 
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The docmnent Exhibit 370 is a letter dated the 5th December, 1916, 
written by Sarajubala Devi to Needham (at that time the Manager), and in 
the letter Sarajnbala Devi expressed a wish to have her husband’s papers, 
because they were required for the purpose of the “allocation” proceedings 
which were going on at the time These proceedings had been started at 
the instance' of the Board of Revenue with the object of adjusting accounts 
as between the relics of the three Kumars, after debiting agamst each the 
personal expenses of the husbands respectively ' 

On receipt of this letter, the Manager instructed Jogendra Nath Banerjee, 
the pnvate secretary, in whose office the documents required were kept, to 
put up a list, and on the lOth December, 1916, Jogendra Nath Banerjee wrote 
to Sarajubala Devi, undertaking to send to her as soon as possible "all the 
letters and other things” The documents were ultimately sent to Sarajubala 
Devi by Needham on the 18th April, 1917 together with a list Needham 
stated in the covering letter that he was retaining a copy of this list in 
his own office It is the plaintiff’s case that the “telegram of death” was 
not included among the other papers sent to Sarajubala Devi by Needham 
As I^have said, th^ defendants at one time made the suggestion that the 
telegrbrn of death must have been sent with the others, and subsequently 
withheld by Sarajubala Devi But if this had been so, one would have 
expected it to have been included m the list retained by Needham There 
IS, however, no mention of this telegram in the list Sarajubala Devi’s 
copy of I the list was produced by her when she was giving evidence on 
commission, and was produced by the plaintiff respondent for our inspection 
at the hearing of the appeal It is perhaps not right that one should draw 
any inference adverse to the defendants from the absence of any reference 
in the list to this particular telegram, seeing that the list does not appear 
to be either complete or even accurate On the other hand, it seems not 
unreasonable to assume, as the learned judge does assume, that J H Dmdsay 
would not have been content with receivmg a bundle of telegrams from 
m imjprtant of all was missing, except upon the basis of the 

missing telegram being already m his possession In the judge’s view, 

was?o?’sent‘^r“« important “telegram of death” 

the office and would have been available to Dindsay in the year 1921 

A valuable piece of evidence which goes to show that this was the 

cro'ss-examination^tiiat e^n ^the 

tliTm the' Pl^^^tiff). 'Sid amrgft 
tiiem, the telegram of death, and he was not re-examined on the point 

of deltV wSTiveSHo IT? the telegram 

about 9 1 SI on the mom ( P-oy> the youngest Kumar, at 

r.u.i 'i™ .t'jssss ‘it' ta' r “ ? "T 

.Dev., V“ ’"""“r 

witnecf Phanmdra Baupnpp despatch The defendants’ 

at the time and saw 

the telegram, and that it read “Heart rends to write Kumar expired 
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last midnight” This seems to have been a pure flight of fancy on the 
part of Pham, but m.any case he is such a discredited witness, if only for 
his "diary” or "t/esson-book”, as the learned judge calls it, that his evidence 
IS wholly unrehable 

In addibon to this evidence, there is the entry in Satyendranath 
Banerjee’s’ diary under date May 8th, "Kumar Ramendra expired midnight” 
The same entry contains the statement, “Message to TJttarpara and to 
Jaidebpur” yet, as the learned judge notes, Satyendranath Banerjee had 
nothing to say as to the telegram of death 

An explanation of why the telegram was delivered on the mornmg of the 
9th and not earher was given by Nuranjan Roy, who was a signaller at the 
Jaidebpur Railway Station at that time, and the telegrams which were sent from 
Darjeeling on the 8th May at 11-45 a,m and at 3-10 p M are m his handwriting 
Niranjan Roy stated that although not on duty, he was at the Jaidebpur 

Station at about 9 or 9-30 pm on the 8th May, and that although he has 

uo clear recollection of a telegram arriving, he remembers that there was 
a general commotion amongst the staff at the station, because they had 
received the news that the second Kumar was dead The witness evidently 
impressed the learned judge as bemg a careful and truthful witness who 
would not go beyond his recollection The witness made the suggestion 
that if the fact was that a message had come through from Darjeehng 

at that hour of the evenmg, it might not have been sent out to Raj ban 

that same evenmg, so as not to disturb and distress the family at an hour 
when nothmg could be done, there being no trains for Darjeeling until 
the next mornmg.' 

The learned judge came to the conclusion after a consideration of all 
the available evidence that a telegram was sent at night— though possibly 
not until after midnight, and that its contents were as stated by Jitendra 
Mukherjee (Sagar) to the effect that the Kumar had expired in the evening 

A small pomt mentioned by the judge as bearing on the question of the 
time of death is the admission made by one of the witnesses for the 
defendants that there was no cooking at "Step Aside” on the evenmg of 
the 8th May The evidence on this point is not very convmcing one way 
or the other, and is really of small importance 


:BVIDENCB of “MAITRA GROUP” 

< 

What, however, is of importance and to my mmd of such importance 
that the learned judge was fully justified in treating it as bemg almost of 
a decisive character, is the evidence given by the four putnesses, who, durmg 
the argument before us, were comprehensively referred to as the “Maitra 
group” Of these witnesses S N Maitra, a gentleman of considerable 
academic qualifications and distinction, is the chief The evidence of these 
gentlemen is to the effect that one day, when they uere on hohday 
staying at the Samtanum m Darjeeling, they were sitting chatting m the 
Common Room there before dinner, it' would be at about 8 pm, when a man 
came with the news that the Kumar of Bhowal had just died, and this man 
made a request for men to go and help m the matter of carrying the deceased 
to cremation S N Maitra had a distinct recollection ofX !p«ode 

the conversation”, and the thmg remamed m his memory- 
o® absolutely nothmg touching the cred^of 

S Maitra and his fnends-nothmg even suggested in anf iSy SVeve^! 
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and the learned judge regarded these witnesses of unimpeachable credit 
They were, it is true, cross-examined with a view to showing that they could 
not have retamed in their memory what they say they did, and a suggestion 
was thrown out that one of them, Radha Kumud Muhherjee, had been 
unwittingly influenced by the fact that S N Maitra’s evidence had been 
reported m the press before Radha Kumud Mukherjee came to the witness 
box 

I was not at all impressed by the attempt made by the learned counsel for 
the defendants-appellants to explain away the evidence of the “Maitra 
group” by the suggestion that as the 8th May was a Saturday and entertam- 
ments might have taken place at the Sanitanum m the evening, the dinner 
might in consequence have been somewhere in the neighbourhood of midmght 

The learned judge seems to have taken into account all that was urged 
on behalf of the defendants against the reliabiht}’ of the evidence given 
by S N Maitra and his companions, and his conclusion was that these gentle- 
men did receive m the Common Room the news of death from a messenger 
before 8 p on the 8th May, 1909 


JUDGE’S FINDINGS NOT SHOWN TO BE “CEEARLY WRONG” 


I am bound to say that on a review of this part of the evidence and the 
learned judge’s fin din g s, I am unable to see any reason for saving that such 
endings are clearly wrong The witnesses were no doubt fully conscious 
of their responsibihty m the witness box and the importance of the evidence 
they were giving I should not feel justified in holdmg that the learned 
judge ought not to have relied on their evidence The learned judge has 
also discussed the evidence of certam other witnesses, who also say that 
aey heard before 8 PM on the 8th May the news of the death of the 
Kumar, and the learned judge sees no reason for disbelieving them These 
witnesses are perhaps not altogether so trustworthy as the Maitra group , 
but I do not find sufScient grounds for disagreeing with the learned judge 
m his general conclusions with regard to this evidence 


One of the clnef cnticisms directed agamst the judgment on this part 
of case was that the learned judge had not given adequate consideration 
to the eiidence of Bibhabati Devi, m regard to whom there had never been 
My suggestion of participation in any fell design agamst her husband The 
earned judge, as I read the judgment, seems to have taken the view that 

the Illness and time of 

nlJ L f and circumstances were 

wifji conclusion that a case constructed 

uith .ome sUU had been put mto her mouth I thmk there IS no reason 

all the^evirtpnr»> aiW careful consideration tc 

defendants, and then felt himself forced to 
reject it by reason of his conclusions arrned at on other pomts 

« Z absolutely definite finding on the part of the learned judge 

as to the toe of Jath-the learned judge says "The Kumar, I find, 
apparently died betu^n 7 and 8 pm, by which, of course, the learned 
if Kumar passed into a state of apparent death at that 

^ 3 ^ learned jndge summarises his reasons for 

ftis findmg at ^ 362 and 363 of the judgment, and I see no ground 
for sajnng that the fihdmg was not justifiable 
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HOUR OF DFATH THR CRUCIAU TRST 

1 

As stated in an earlier part of this judgment, 'there is a prejudice 
amongst Hindus against "ba&h% mara”, and the learned judge relies upon 
this as furnishing good cause for supposmg that if it were the fact that 
the Kumar “died” between 7 and 8 P m m the evening, it would be inconceiv- 
able that the body would not be carried out for cremation the same evening, 
and so, as the learned judge held, there would be no reason to reject the 
-evidence that the body was earned to the burning ground at about 9 pm 
I tbinlr that this argument is quite a sound one In any case, it was never 
seriously suggested, as far as I know, that if “death” occurred at 7 P M , yet 
there was no procession that evening— on the contrary, the existence of an 
evenmg cremation proceeding was conditional upon death havmg occurred 
“at dusk” It was not argued at the trial that if “death” occurred m the 
-early evening, the body would he in the house all night The learned judge 
mSde the hour of death the “real test” of the evidence touchmg the matter of 
the evening cremation, and in consequence, he did not discuss the evidence 
of the individual witnesses— those who jomed the funeral procession or saw 
it pass — in any great detail They (the witnesses to ^he evening cremation) 
would not be believed, if death at dusk was not a fact, end if that was a fact, 
there would be no reason to disbelieve them Thus the matter is dependent 
on the question of time of death 


PADMINI MOHAN NEOGY’S EVIDHNCB 

There was one witness whose evidence the learned judge refers to m 
some little detail, and upon whom the learned judge rehes The witness 
IS Padmini Mohan Neogy, who at that fame was the Sub-Editor of the 
paper called “The Bengalee” He was on holiday in Darjeelmg and was 
staying at the Dewis Jubilee Sanitanum His evidence was to the effect 
that one day at dusk a man came and said that the Kumar of Bhowal had 
died and that men were wanted to help at the ciemation He said, “I was 
one of 7 or 8 men who, therefore, went to “Step Aside" The 7 or 8 people 
who went with me I knew by face” He proceeded to say that it took half 
an hour to reach “Step Aside” On arrival there he found the dead body 
covered up on a charpoy, but whether in a room or outside he did not 
remember “Directly we reached there, the body was taken to Kagjhora 
After taking the corpose there, we of the Sanitarium came away, as the weather 
looked bad ” 

He said that he got back to the Sanitarium m fifteen or twenty minutes 
or half an hour, say, at 9-30 or 10 p m , and the rain came a little later On 
behalf of the defendants-appellants it w'as argued that this witness w'as 
wholly unreliable, and criticism was directed against his evidence from 
several angles 

To begin with, although he stated that some seven or eight men went 
from the Sanitanum to “Step Aside*’, not one of these came to give evidence 
at the tnal, nor have they been identified by name Another point taken, 
and it certainly is of some importance, was that if the evidence of this 
witness IS accurate, there would be presumably have been plenty of time for 
a pyre to have been raised and the actual burning of the body commenced 
before any rain fell, seeing that, accordmg to Padmini Mohan Neogy’s evidence, 
something like half an hour had elapsed from the fame 'he left the party 
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with the corpse at the cremation ground and ( ? to) the time ram began 
to fall, after he had got back to the Sanitarium Personally, I do not thmk 
that maccuracy of detail as regards a matter of that kind necessarily 
destroys the mam theme of the evidence, which is attendance at an evening- 
cremation procession The question of whether one attended a cremation 
after dark or m the morning or not at all, is scarcely one m regard to which 
there is any room for mistake or faulty recollection, having legard to the 
standing of the deceased and the general circumstances We were asked 
to say that the evidence is not such as should be accepted by the court, but 
one must bear m mind that if the evidence were deliberately invented, it 
would have been just as easy to make the witness’s testimony as to the rain 
to be of such a character as to fit m with that of other witnesses Another 
piece of criticism directed against this witness was this The witness is 
by caste a Kayastha, and he evidently realised that only Brahmins were 
required for carrying the dead body of the Kumar He gives an explanation 
for Ins going that “I understood that bhadralogs would do, as enough 
Brahmins might not be available, and also because I expected a grand feast, 
the deceased being a big man” This is certainly not a very convincing- 
reason for his attendance, especially as he does not seem ever to have 
followed the matter up with a view to finding out whether any feast was 
actually held 

It IS to be remembered that a statement was given by this witness 
to R C Datta m June, 1921, and he also gave evidence m the 
Defamation case The learned judge took these circumstances into considera- 
tion, and also the fact that the witness admitted that persons interested in 
the plaintiff had seen him and taken down uhat he said The learned 
judge was of the opinion that if Padmini Mohan Neogy had been a "false 
witness”, he never would have made an admission of that nature Be that 
as it may, the really important thing is that the learned judge formed a 
definite opinion as to the veracity of this witness from his demeanour in 
the box his manner”, says the judge, “impressed me as that of a truthful' 
view of that expression of opinion, it seems to me very difficult 
for this court hghtly to sweep aside the evidence of Padmini Mohan Neogy, 
who, at the time he was giving evidence, had been an Honorary Magistrate 

^ member of a District Board and other 
public bodies One would expect him to have a due sense of responsibility 
in the matter of givmg evidence 


OTHER WITNESSES OF EVENING CREMATION 


^ number of other witnesses who say that they joined the 
They fre "" P"o“ssion, and actually went to the burning ground 


Sitanta Kumar Bagchi, 
Kiran Mustaphi, 

Bisweswar Mukherjee, 
Jatmdra Chakravarty, 
Manmatha Nath Chaudhun, 
Chandra Singh 


S Jy these witnesses is to the effect that they all heard 

u anted, and aU of them started with the procession from "Step Aside” 
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itself, with the exception of Kiran Mustaphi and Manmatha Nath Chaudhun 
These two joined in the procession at the chowrasta The witnesses say they 
rreached the sasan at about 10 PM, having left “Step Aside” at 9 pm 
Eiran Mustaphi and Manmatha Nath Chaudhun came away directly the 
■corpse had been set down at the sasan, so they were not in a position to 
speak of any of the subsequent events there The rest of this group of 
witnesses, however, narrate that a few minutes after the khat, on which the 
•corpse was lying, had been set down on the ground, a heavy downpour 
of rain came on, and as there w'as no shelter at the spot, they all ran up 
the hill path, and took shelter in huts or a slaughter-house there They 
were away for about an hour, and when they came back and were setting 
about choosing a place for the pyre, it was noticed that the dead body was 
not on the khat A hue and cry w’as laised, and a search conducted with 

the aid of lanterns, but the body could not be found Eventually they came 

back 

The learned judge’s general comment on this evidence is that the 

account, how'ever consistent, will sound like a tale Then he sajs, its real 
secunty is the “death” at dusk and the fact that the body was taken to the 
•cremation ground that mght 

In addition to the witnesses who say they actuallj' went to the cremation 
ground, there were some half a dozen witnesses who speak to the purchase 
of funeral requisites on the eiening of May 8th These are Durgaprosad 
Baishy, Laksmi Chand, Mahammad Ashraf Alam, Eedar Natli Pande, 

Bhakatbir Roy and Jangbir Smha Earky 

A number of witnesses gave evidence that they saw the evening pro 
•cession, but did not join it The learned judge has picked out one of them, 
Nasiruddm Ahmad, as being epecially rehable, but does not give in detail 
the evidence of anj of these witnesses He makes the comment that they 
would not be beheved if death at dusk was not a fact, and then says, if that 
was a fact, there would be no reason to disbeheve them 

The learned judge also refers to the evidence of Susila Sundari, the 
lady who says that her brothers went out at night to cremate the Eumar and 
•came back drenched, and there is also the endence of Iran Chandra 
(? Jnanendra) Nath Banerjee, who met Anuknl Chatterjee coming home wet 

The learned judge seems to have regarded all the witnesses to the 
•evemng cremation and the attendant circumstances— wnth the exception 
perhaps of Padnuni Mohan Neogy— as bemg more or less m the same 
•category as regards credibility That is to say, he would not have accepted 
tiieir storj but for the cardinal factor — “death at dusk” 

It seems to me that the appellants cannot very well complain of the 
way the learned judge has dealt with this evidence He quite obi^pusly 
was of the opmion that the account given by those who say they attended 
the evenmg cremation was superficially, at any rate, more hke fiction rba-n 
fact, and he would not have accepted the evidence, but for the corroboration 
furnished by certam extraneous matters, and especially by the controlhng 
feature— the time of death 


statement of fakir ROY— a defence witness 

The learned judge points out that persons seen m the evening proces- 
sion to the number of twenty-six were named, and tliese included Annkul 
Chatterjee and Fakir Row The latter was, however, called as a witness 
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by the defendants go by 

procession, biit J/gtorm anf rain on the -night of the 

r"rsrwh?cri S: r“p__it was .am-storm hhe 

kalMisakht from dusk to 9 pm ’ 

An attempt was made in re-examinalion to do away with the effect 
of t^ See. so helpful to the plaintiff's case This re-examination was 
of such a character that it was reaUy quite inadmissible, and would not 
have been permitted, had the witness been examined before the court and 
not before a Commissioner The learned judge quite rightty, m my opinion, 
SuS to attach much, if any. weight to the dema s and evasions elici ed 
TL re-eimmination. and he thought that the real position was that the 
witness remembered about the ram (on the night of the 8th ^ay * be'=^”®® ^ 
was connected with the conversation the witness had 

The defendants themselves had helped to establish the fact that there was 
such a conversation by ehciting m detail the subject matter of it The 
learned judge seems to have been quite satisfied that the evidence given 
bv Fakir Roy, pointmg to ram on the night before the morning procession- 
taken m conjunction with the other facts relating to the evening procession- 
really earned the plaintiff the whole way as regards this part of his case, 
and upon a careful review of the evidence and the judge’s estimation of it, 
I find myself unable to say that the learned judge was wroilg 


DEFENCE attack ON STORY OF EVENING CREMATION 

There were three things urged at the trial as especially discrediting the exis- 
tence of an evening procession The most important of these was that there was 
no ram or storm on the evenmg of the 8th May Obviously, if there was 
no ram on that evenmg, the whole basis of the story of an abortive crema- 
tion and a rescue completely disappears, and so, if it were demonstrated 
beyond all doubt that there was no ram, that of itself would be sufficient to 
ent away the foundations of the plaintiff’s case At a very early stage, that 
IS to say, shortly after the plaintiff’s declaration of identity m May, 1921, 
evidence had been obtained, which, in the view of J H Dmdsay, so far 
established no ram on the 8th May as to enable him, possibly with some 
other evidence also before him, to issue that so-called Impostor Notice on' 
the 3rd of June, 1921 


QUESTION OF RAIN OR NO RAIN 

The question of rain or no rain was one of the many in the case of the 
kind which, definitely resolved m one way, would put an end to the whole 
of the plamtiff’s case, yet definitely resolved in the opposite way, would 
not necessanly defeat the defendants or carry the plaintiff all the way 

The defendants naturally attached the highest importance to the ram 
question, and Mr Chaudhuri made a great feature of it quite early m his 
argument before us The witnesses for the plaintiff with regard to the 
evenmg of the 8th May say that ram fell that evemng at about 10 PM and 
lasted for about an hour There was quite a storm — ^not only ram, but high 
wind The witnesses, of course, bnng in the ram m connection with the 
funeral procession they took part m or saw passing Those of them, who sav 
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they actually w^ent to tlie cremation ground, depose to the storm which came 
upon them there, or on their way back after they had deposited the khat 
at the ground, or as in the case of Padmim Mohan Neogy, after he had 
returned to the Sanitarium As mentioned aboie, the story of the rain 
received support from the evidence of Fakir Roy, a witness of the defendants, 
who in effect said that .there was a short heavy shower with high wind of the 
kmd which is not uncommon at that season of the year The learned judge 
thinks it may have been a nor’wester He saw no reason for disbelieving 
the evidence of the witnesses regarding rain, or rather, he said, he would 
believe this evidence, unless it was excluded by something or other outside 
the rain reports. 


. RAIN REPORTS 

' Before us Mr Chaudhun for defendants-appellants made a great point 
of 'these ram reports and Dr B B Sarkar’s diary The records were 
those of St Paul’s, St Joseph’s, the Municipal offices and the Botanical 
Gardens A record was also kept at the Planters* Club, but that 
part of it which related to the year 1909 was removed by two men who 
called at the club two or three years before the trial began, but who they 
were and whose mterests they thought they were serving is not known Both 
the St Paul’s and the St Joseph’s records show no ram between the 4th 
May and the 11th May, 1909 Having regard to the margin of time between 
the 8th and 11th May, it is not necessary to discuss the methods of keeping 
these records It was not disputed that so far as they go, there was no rain 
on the 8th As regards the Municipal offices record, it was in the middle 
of the trial that the plaintiff called for and produced a copy of the register 
of 1909 The defendants on their side called for and produced the register 
of the Botanical Gardens These Gardens are situated on Victoria Road 
and are below the level of the Municipal Bazaar The evidence given on 
behalf of the plamtiff was to the effect that the ram which occurred on the 
8th May fell on the Cart Road or even higher up still, but no witness 
mentions Commercial Row or the chowrasta Even if their evidence were 
accurate, there would perhaps have been no ram recorded at tlie Planters’ 
Club, but one would expect ram in the gauge at tlie Municipal offices, and 
so ram recorded in the register there, and also m the Botanical Gardens, as 
these are not only below the Bazaar, but also nearer the cremation ground 
It was agreed by the witnesses, including Dr Calvert himself, that m a 
place like Darjeeling there may be ram m one place, but not m another It 
may be raining high up the hill-side, yet not lower down In other words, 
ram m the hills (or for that matter, in the plains) may be extremely localised 


RECORDS NOT SUFFICIENTLY DEFINITE OR UNEQUIVOCAL 

If all the records had been reliable, the plaintiff would have been m great 
difficulty on the ram question, for, not only St Paul’s lecords (these are used 
by Government and published m the Gazette) and St Paul’s, ,but also the 
Municipal and the Botanical showed negative as regards May 8th The 
plaintiff, however, contended that neither the hlumapal offices record nor 
the Botanical Gardens Register was trustworthy Mr Chatterjee for the 
plainbff respondent made a great point of tlie fact that the Muniapal ram 
register had been tampered with, and the plaintiff suggested that origmally 
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there had been an entry of “8” (May) which had been altered lo “13”, but so 
clumsily that eventually it had to be left as “13” and then crossed through, 
and a fresh figure inserted above so as to cover up the real purpose of the 
interference The learned judge came to the conclusion that it was not 
possible to say what the original entry had been He quite rightly declined 
to speculate about the matter, and held that the. entry, which for some 
strange reason neither party had thought of, neither confirms, nor refutes the 
ram For the reasons which he discusses in the judgment, the learned judge 
also came to the opinion that the Botanical Gardens register, as regards the 
entnes for the month of May, was fabncated, and so wholly unreliable The 
learned judge thought that the clerk at the Gardens who was supposed to 
have kept the register did not keep it at all One cannot help feeling, on 
examming the book which was produced in court, that the learned judge 
was probably right The condition of the book was certainly very unsatis- 
factory, though I observed that the water mark m the disputed sheet was 
the same as that on the other leaves of the book, and there is no 
reason for supposing that there was really an mterpolation The learned 
judge left out of account altogether the entry in Dr Sarkar’s diary with 
regard to there bemg no rain on May 8th, but even so, m my opinion, the 
learned judge was quite enfatled to take the view that the evidence of there 
being no rain on the 8th May was not sufficiently definite and unequovocal 
as to rule out the oral testimony of the witnesses 


NO SHED AT CREMATION GROUND 

The other two matters urged by the defence as militating agamst the 
existence of the evenmg procession were (1) that there was at all material 
times a shed or shelter at the cremation ground itself, and so there would 
liaie been no need for the running away to escape from the rain, and 
(2) there were no sheds or huts in the vicmity to which the cremation partj 
could have fled in the way the witnesses described 

Quite clearly, there was nothing in the first of these points, and the putting 
forward of it could only have been done as a result of some confusion as to when 
the new cremation ground came mto use It appears that originally a very deter- 
mined effort was made by the defendants to show that the new cremation ground 
had always been the cremation ground, and the shed or shelter which stood 
upon it in May, 1909, had always been there and nowhere else, though it had 
been reconstructed, and thus the body of the Kumar could only have been 
taken to this cremation ground and not to any other Eventually, hov\ever, it 
had to be admitted, after various municipal correspondence and papers had been 
produced (and the examination of Mam Mohan Sen, who was secretary to 
the Hindu Burning and Burial Committee of Darjeeling), that the new crema- 
tion ^ound was only made in 1907, and that prior to that jear, the ground, 
which in connection mth this case was called the old cremation ground, 
was still m use 

If one looks into the proceedmgs without referring to the plan, one might 
easily suppose that all that happened was an improvement of the existing 
ground and the reconstruction of the shed Actually what happened was that 
there nas an entirelj new ground opened in 1907, with a properly constructed 
pyre and a shed which was built out of the materials of the shed which 
theretofore had stood on tlie older cremation ground After 1907, therefore, 
the old ground fell out of use, and there was no shed or shelter there of 
any kind It was, therefore, impossible for the defendants-appellants before 
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us to argue that tlie storj* of rain and rnshing to shelter was untrue, because, 
had there been a shed at hand, there would have been no need for the 
helter-skelter 

EXISTENCE OF SHELTERS IN THE MCINITY 

In mj view, the learned judge was also right in tlimking that the 
evidence of Morgenstein did not rule out the existence in 1909 of huts 
or sheds which would have afforded shelter, whetlier thev were the 
sheds of mahs, servants and syces or otherwise and as regards the 
slaughter-house, it is, of course, quite likely that the witnesses were confusing 
some hut or shed they took shelter^ in with the present slaughter-house, 
which undoubtedly was not m existence in 1909 It seems to be not unnatural 
that persons who were going to be witnesses in the case, as having taken 
part in the eients of the night of the Sfli Mas, should go up to Darjeehng 
and go over the ground to refresh their memorj-, and m that eient they 
might quite honestly assume that some building they found near about 
the scene must have been the one in which they took shelter all those 
years before, not knowing that the particular building was not in existence 
at tiie matenal time I do not think it can reasonably be held that because 
a witness or witnesses sheltered, or rather saj, tliey sheltered, in a building 
whicli had not come into existence at the time, that altogether refutes their 
evidence 


CONCLUSION RE-STATED 

In my opinion, the views expressed by the learned judge as regards 
the rain records, tlie cremation ground and shed and the shelter-sheds are 
quite reasonable, and certamh not so unwarranted 'as to require tliat we 
should characterise them as wrong 

The learned judge summarised his conclusions on this part of tlie case 
by saymg “I have thus found that the facts connected with the sasan or 
the shelters or the rain do not discredit the account given of what happened 
at the sasan on the night of the Sth May, if the body of tlie Kumar was 
taken there that night, as it must haie been, if he had died at about dusk 
The positive evidence that it was so taken is not discredited b\ these facts ” 
The learned judge had thus worked back in his mind to his starting-point, 
and re-stating the argument, it seems to me to come to tins the illness of 
which Ramendra Naraj-an Roi was suSenng was not biliari colic, but an 
inflanimatory condition of tlie intestines due to the mtroducbon of a chemical 
irritant in the shape of arsemc, and tliat condition was such and the simptoms 
were of such a character that there were indications that “death” must have 
occurred at or about 7 PM, in which event the bodj would certamh ha\ e 
been earned out for cremation tlie same eiemng The direct evidence that 
the death was announced before dinner time, and that there was an eiemng 
cremation procession, was not displaced by am of the considerations put 
forward by tlie defendants and urged on their behalf as negativing these 
facts 

PLAINTIFF’S Ci\SE HOW FAR AFFECTED BY ADMITTED 3IORNING 

CREMATION 

There then remained to be considered whether the eiening procession 
was destroyed by the existence of tlie admitted funeral procession on the 
morning of tlie 9tli Maj, when admittedh a dead body was earned out from 
“Step Aside”, taken to tlie new cremation ground and there burnt to ashes 
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I ha-se pointed out m one part of this judgment that the fact that there 
unquestionably was a morning procession created a very substantial obstacle 
m the way of the plamtifE The learned judge summarised the position by 
saying that the case of the plaintiff is that the body (the one carried in the 
morning procession) was not that of the Kumar at aU, but some other body 
secured in the course of the night, and it was seen and carried completely 
covered up and burned at the sasaii without a smgle rite The grotesqueness 
and the unlikeliness df this story seems to have been fully appreciated by 
the learned judge, though he did not discuss in detail any of the inherent 
difiBculties rehed upon and stressed by the defendants The learned judge 
showed that he was fully ahve to the difficulties of the situation by observing ; 
“The extreme improbability of this (the plaintiff’s) case is obvious, and its 
real answer is the identity of the plaintiff, and the fact apart from this 
identity that 'death’ had occurred at a little after dusk and the body taken out 
at night and that body never cremated’’ The learned judge was, however, 
not content merely to adopt the attftude that those other circumstances, 
namely, 'identity’ and 'death at' dusk’ were of themselves sufficient to sweep 
an ay the ‘extreme improbability’ of the story, for he said "The evidence 
on this point, that is, the 'question of the mornmg cremation, must be dealt 
with on the footing as if these facts have not been found’’ In other words, 
he was prepared to consider the question of the mommg cremation on its 
own merits, which, of course, was the right and proper way of approaching 
the matter 


DEFENDANTS’ ARGUMENTS 

The defendants, both at the trial and in the appeal, invited the court 
to take the view that the occurrence of the morning procession — automatically 
almost— disposed of the possibility of there having been an evening procession, 
and so destroyed the plaintiff’s case of ‘death at dusk’ Cremation in the 
mommg necessarily connoted death at an hour not earlier, or at any rate, 
not much earlier than the defendants put it, as death could not be 'taken 
as havmg preceded the funeral for any longer period even in Darjeeling 
defendants-appellants, the explanation put forward 
on behalf of the plamtiff, based on the idea of a -substituted corpse, ought 
nf anpracticabihty and indeed impossibility 

Ashutosh Das Gupta procunng another bod'v 

he! abSoned f the moment when 

the abandoned the search late at night on the 8th May, and the summoning 

'I n”’ V Se SS 

fan W and imnJarhT^^^^ I f I ^ to substitute was so 

mS mrtoilarraf I to these young 

of ho^to set I''®"® strangers in Darjeeling, and with 'no knowledge 

a strange comse if ®>“®ter project as that of procunng 

Baneriee could npvpr h ^ ° I ®ight It was argued that Satvendranath 
oiZ iumS's sbff aid coKiperation and subsequent silence 

fsmg bemuse a "I likelihood of a scandal 

If tlie crLabon party hfd mSelvtuStl 

p } a merelj burnt an empty pyre on the 8th 

CONSIDERATIONS ON THE OTHER SIDE 

the ^Dimnosf dpff “®°\/^°°siderations to be taken into account for 

!rema3can M f P^^^tiff’s explanation of mornmg 

cremation can possibly be true Not the least of tLse is the fact that 
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according to the plaintiff’s version there must have been a broadcast summoning 
of sasan bandlms both in the evening and m the morning, yet tljere was no 
over-Iapping ,as regards those who lespopded to the two calls respectively 
Nor apparently did any comment anse or excitement manifest itself at the 
lime the condolence meeting was held about a week after the cremation. 
The existence of the morning cremation undoubtedly tells beavily m favour 
of the defendants On the other hand, upon the assumption that the 
plaintiff is an impostor, fraudulently put forward by Jyotirmc 5 -ee Devi and her 
associates, the position would appear to have been something like thi& Owmg 
to a superficial resemblance between the sadhu who was on the Buckland 
Bund in the early part of 1921 and Ramendra Narayan Roy who had been 
cremated in Darjeehng years before, Jyotirmoyee Devi and her associates 
made up their mind to mduce the sadhu, te , the plamtiff in this suit, to 
pose as a man he had never seen and about whom he knew nothing, and 
then found themselves faced with the problem of how to get over the 
cremation of the 9th May, and for that purpose invented a story so fantastic 
as immediately to suggest fiction rather .than truth, and which depended 
on certain basic factors, all of which, as the eventual investigation in a court 
of law showed, were, at any rate, not without some foundation I 
refer, for example, to the symptoms of the illness, the ambiguity and 
uncertainty as to the precise nature and extent of the medical treatment and 
attendance, which made the story of death at dusk not altogether impossible, 
the evidence of the Maitra group, (and) the existence of an old cremation ground 
without a shed or shelter, which rendered the ram and stom story at least 
a possible one 


PROBDEM BEFORE THE COURT 

Looking at the matter, therefore, from the point of new of 
each side, it seems to me that the problem which confronted tlie learned 
judge as arising out of the morning cremation was this. Was the positive 
evidence as to the mormng proceedings and the identity of the corpse which was 
burnt on the 9th May sufficiently definite and reliable as to require a finding 
that it was none other than Ramendra Narayan Roy that was cremated 
on the 9th May, and so there never could have been an evening procession 
at all? 


CASE OF A SUBSTITUTED BODY' 

I 

In considering the question o’f the morning cremation it must be borne in 
mind that the matter of a substituted body was raised in tlie Defamation case 
instituted by Ashutosh Das Gupta in the year 1921 One recalls that the 
prosecution in that case was to all intents and purposes conducted by the 
Bhowal Estate, and the defence was financed out of the monies raised by 
subscriptions for the present plaintiff In the Defamation case the defendants 
put forward the story that the body of Ramendra Narajan Roy was taken 
out for cremation at night, but uas never burnt, as the cremation party were 
driven away by ram and storm, and Ramendra Narayan Roy nas rescued by 
sannyasis The defence made the specific case tliat a man named Pem- 
guche Lepcha was missing from the Darjeeling hospital from the night 
of tlie 8th May, and that it was the body of this man which was burned as 
the body of Ramendra Narayan Roy on the 9th May The present plaintiff 
was, of course, not m form a party in the Defamation case, and so he 
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cannot be taken as responsible for v?hat was done in that case, bnt actually 
m tlie memorial submitted by thfe plaintiff to the Board of Revenue in 1926, 
he accepted the story about Bemguche as true, and moreover, when 
J H Lindsay was being cross-examined at the time he was giving evidence 
on commission in the present case, the story was put to him as 'if it was 
a V, ell-known fact During the appeal, however, Mr B C Chatterjee 
informed us that although he did not rely upon the story as furnishing an 
explanation of whose body it was that was burnt on the 9th May, and did 
not give any evidence in support of it, he had not entirely given it up 
Mr Chatter]ee’s argument was that the burden of proving how and whence 
a substituted body had been obtained did not he upon his client One can 
only assume, of course, that Mr Chatterjee’s attitude indicated that the 
plaintiff was not, after all, in a position to show whose body it was that 
was burnt as being that of Ramendra Naravan Roy 

I 


DEFENCE STORY OF MORNING CREMATION 

There were a great many witnesses examined on the matter of the morning 
procession Besides Bibhabati Devi, Satyendranath Banerjee, Bireiidia 
Banerjee, Ashutosh Das Gupta, Anthony Morel and the khanscmia Bepin, 
there were some thirteen witnesses examined on commission and twenty in 
court at the tnal The account given by Satyendra and Jagat Mohini, the 
nurse, was this Ramendra Narayan Roy died at midnight Bibhabati Devi 
remained all night clasping the dead body and Jagat Mohini was clasping 
her, all m the room in which Ramendra died The doctors had departed, 
melted away as Satyendranath Banerjee puts it in his diary Satyendra 
Banerjee says that he sent a slip of paper to his friend, Rajendra Sett, who 

SatvenSt^F ® Sanilamm, telling him that the Kumar was dead, and 
Sanerjee also sent a similar note to his cousin, Shyamadas 
3 ?r 4 P Cutchery Building Towards dawn, sav, at about 

bcdv of the ^ “’^“ber of p^^ple The 

placed upon it flowers had been 

Lund ® procession to the hurnmg 

otiier email guards went ahead with reversed arms, and pice and 

11? defenLTs" procession proceeded According to 

doun to theLrt iS’ nL past the Hospital and 

readied the goods station market, until it 

of maSn^thf Road The point 

the hospital would lower down gr pairBllen ^kTe^T 

daughtS-in-law!" Gita 

'Devi Ls hX m a J? ^ 1 the unde of Bibhabati 

■cremdirgrS tie usuTritl ^ 

g una me usual rites were performed, and the body was cremated 


defence evidence in brief 

Of theli^nL^s^Sa’mmS judgment a list of the witnesses 

bnt of the mtnesse's examma^ *2 were present at Uie cremation, 

uere inmates of "Step Aside" and 

or totep Aside , and two others, Satya Prosad Ghosh (Vol 14, 
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p 287) and Nanda Gopal Gargari {Vol 14, p 353), went to the cremation 
ground Some only saw , the procession go by, and were called in order 
to estabhsh the Thom Road route— these were Phva {Vol 12, p 377), Lofts 
{Vol 12, p 401), Puma Banerjee {Vol 14, p 275), Panchanaa Maitra {Vol 14, 
p 364) and Holland {Vol. 15, p 413) The rest of the witnesses, merely uent 
to “Step Aside", saw the body brought down from the first floor to the 
compound and placed on the khat, or saw the body onl} after it u'as on the 
khat, and saw the khat borne away Some of them speak to the Thom 
Road route also All the witnesses who gave evidence on commission, except 
Gita Devi, came to "Step Aside" m the mommg or earlier, and took part in 
the proceedmgs from first to last The account given by them is to the 
effect that the body was upstairs lymg in the room m which death had 
occurred {te , the second from the porch end of the house) till about half 
past seven or eight o’clock It was then brought down and placed on a khat 
m the compound, flowers were put upon it, and it was then covered with a 

shawl and more flowers placed on top The khat was then carried to the 

cremation ground There the usual sites w'ere performed, the body w'as 
bathed, anointed with ghee, dressed with a new cloth, a pinda (funeral cake) 
was offered, mantras were reated, and after the body w'as placed on the 

pyre, Birendra Banerjee performed mukhagnt, and the pyre was set alight 

Birendra Banerjee then rolled on the ground with gnef, and Sanf Khan, in 
an excess of emotion, became violent and tned to tiirow himself on the 
burning pyre but was prevented These last mentioned two details were 
admitted on the plaintiff's side {see P W 603 and P W 823). The witnesses 
w'ho gave this account had all come in the mommg, and four of them even 
before dawn They_ were Benoy Mukherjee of Bally, Rajendra Sett (also of 
Bally), who came from the Samtanum, and Shyamadas Banerjee (of Uttarpara)' 
and Anukul Chatterjee from the Cutlery 


PLAINTIFF’S WITNESSES 

On the plamtiff’s side there were four witnesses, all of whom saj that 
they jomed the mommg procession at “Step Aside”, and went to the crema- 
tion ground, and stayed till the end These are Basanta Kumar Mukherjee, 
Swami Oaiiarananda, formerly Kshetranath Mukherjee, Ram Sing Subha 
and Nalini B[anta Chatovarty. 

The learned judge rejected, and quite rightly m my opmion, the evidence- 
of this last witness, saying that he had been utterly discredited bj' a preiious 
statement made by him before N K Roy during the course of the enquiry 
at Darjeeling m 1921 When Satyendranath Banerjee and S P Ghosh 
went to Darjeeling in May, 1921, statements were obtamed not onh from 
Nalmi Kanta Chakravartj, but also from Kshetra Nath Mukherjee The 
learned judge regarded with considerable suspicion the methods used to 
get these statements, and remarks that less than 11 days after the plaintiff 
declared his identitj', the idea had occurred to get tins "uncoiering of the body 
from tlie witnesses, and to pin them down” The learned j'udge did not 
think there was any material difference m tlie statements made by Basanta 
Muklieiyee and Kshetra Mukhejee in Darjeeling as compared with their 
evidence in the case 

k I 

Basanta Muklierjee’s eiidence was to the effect that Jagat Moluni, 
whom he linevi, came to him on the rooming of Maj 9, and informed 
him that the Kumar of Bhowal was dead, and invited him as a 
Brahmin to come to the funeral She asked him to go to “Step Aside", and 
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he "went there, arriving about 8 am He found the dead body wrapped in 
a cloth and lying on a' khat' in the yard He says that the whole of the 
body was so wrapped up that be donld not see the face or any part of the body 
Twenty or twenty-five minutes after Basanta Kumar Mukherjee reached 
“Step Aside”, the procession started, and he went with it He says ‘T 
went with it, but did not put my shoulders to the bier The body looked tall, 
not shorter than I, may be a bit taller In our country bodies are never 
left untouched, hut this body in the yard nobody was keeping in toijch, though 
there were yieople moving round it A young lady 'was weepmg upstairs 
I saw her, and was told she was the Rani Nobody else was weepmg, but 
they were all sad ” This witness Says that the procession went by the 
Commercial Row route, and not Thorn Road 


Describing what happened at the cremation ground, Basanta 
Mukherjee said “At the sasan, it was the new sasan, the body was placed 
on a partly formed chfta (funeral pyre) Such clntas are kept there The 
body, wholly covered as before, w'as placed upon the cJwto, cloth and all 
Ordinarily the dead body of a Hindu is bathed This corpse was not bathed 
ghee w'as not rubbed over it, nor was it made to put on a new cloth The 
usual ptndas offered before mukhagni, were not offered I have never seen 
any corpse burnt in this manner, m the manner this w'ay For tins corpse 
a boy looking seventeen or eighteen was asked to do mukhagm He began 
to cry Then I moved away a little, and did not see whether the mukhagni 
was in fact done I moved away twenty or twenty-five feet off, but w'as m 
tile compound At the time the boy was asked to do mukhagm, wood 
was piled on the top of the body I saw the chita burning after I had moved 
aivay a little I did not wait till the end, but for or 2 hours'* So long 
as I was there, I did not see Jagat Mohmi or any woman” 


SWAkll OANEARANANDA 

si s: 

thal tte ““'PM tot part „£ ,t wmdi mdicatea 

ceremonial Mod oas aside 

the cloth moved, he could see f a when 
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•rvaiU OUVCf SUBHA 
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asked by Satyendranath Batierjee to get a khat and other things for the 
funeral from ie bazar, and he did so He went with the procession He too 
says that the corpse was never uncovered A great deal of cntiasm uas 
directed against this witness mainly on account of liis statements concerning 
a visit by him to “Step Aside” on the evening of the 8th, and because he 
demed having been a tadbirkar for the plaintiff until he was confronted with 
his own imtangs on the matter No doubt Ram Sing Subha was not a very 
satisfactory witness, and it seems that it was mth some hesitation that the 
learned judge accepted his testimony There is no reason to suppose that the 
learned judge did not apply his mind conscientiously to the question of 
the credibility of this witness, and I find myself unable to hold that the 
view taken by the learned judge was so wrong that it ought to be set aside 
It was urged on behalf of the appellants that tins uitness was ,a deliberate 
perjurer I am unable to agree uath that contention 


DEFENCE EVHDENCE AGAIN 

As regards the evidence on the defendants’ side, as already stated, the 
witnesses who were examined on commission, other than Gita Devi, all went 
to the cremation, and all of them, except one, namely, Kshetra Mohan 
Bhattachaqya (sic), went to “Step Aside” The latter arrived too late to start 
with the procession, but he went after it, but only reached the cremation 
ground after the body had amved there Another of the commission witnesses, 
Kanai Ram Muklierjee, did not actually go into the house, but accompanied 
the procession just as it was setting forth As the learned ‘judge pomts 
out, one part of the case before the trial was that certain persons came before 
dawn, including Rajendra Sett and Bejoy Mukherjee from the Samtamim 
after they had received Satyendranath Banerjee’s note, and Anukul Chatterjee 
and Shyamadas Banerjee And as to those who came in the morning, stress 
was laid on what was done at the cremation ground, rather than on the seeing 
of the body at “Step Aside” before the procession started out 

KASISWARI DEVI’S PRESENCE AT “STEP ASIDE” 

One of the most important incidents in the mommg’s events from the 
pomt of view of the defendants, and upon which much emphasis was placed, 
was that Kasiswari Devi, the wife of M N Banerjee, is said to have come 
to "Step Aside” with her son, Balen, and Kasiswari Devi took diarge of 
Bibhabati Devi with a view to comforting her m her gnef, while Balen was 
arrangmg the funeral Another son, R N Banerjee, gave evidence that he 
too was tliere, assisting in the arrangements, but the cunons thing is that 
he was not mentioned by any one except inferentially by Dr Pran Knshna 
Adiaryya Nor was R N Banerjee or his mother, Kasiswan Devi, men- 
tioned by Satj endranath Banerjee in his diary His presence was testified 
to by his sister-in-law, Gita Devi, who said, she saw- him m the procession, 
as it was passmg “Balen Villa”, w'hich she could not have done unless the 
procession went by the Thom Road route It was for this reason that the 
route of the mormng procession was disputed It was said on behalf of the 
plamtiff, and evidence was called to tiiat effect, that R N Banerjee w'as 
awaj, attending another function on the day m question, and it seems highh 
probable that the learned judge was nght in coming to the conclusion that 
he did not believe that R N Banerjee was there at all, that is to bay, 
taking part in the mormng procession R N Banerjee gave his evidence 
m Jlarch, 1933 at Mirzapnr, where he happened to be at the time, and the 
Circumstances and the manner in winch it was given lead one to think 
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that he 'veas not telling the truth The evidence itself is, to my mind, entirely 
unconvincmg, and I agree with the views of the learned judge with regard, 
to it 

The evidence of Jagat Mohmi Devi is equally unconvincing, and I think 
the learned judge 'was right in the view which he took as regards the 
alleged presence of Kasiswan Devi at “Step Aside" ' 


EVIDENCE OF DR FRAN KRISHNA ACHARYYA 

The plaintiff has placed great reliance on the evidence of Dr Pran Krishna 
Acharyya He was a well known physician from Calcutta who was staying in 
a house called “Mall Villa” situated just below “Step Aside”, and in the morn- 
ing of May 9 he was called to "Step Aside” by a nurse Apparently, at the trial 
jt was suggested that the nurse m question was Jagat Mohmi, and in the 
early stages of the argument before us, Mr B C Chatterjee clearly gave 
us to understand that this was his case on this point Subsequently, however, 
he nithdrew from that position, and stated that it must have been the other 
nurse AVe do not know what was said Dr Pran Krishna Acharyya’s own 
retollection is by no means clear, and in the letter /which he sent to J H 
Lmdsay on the 24th August, 1921, he stated that he had forgotten all about 
the incident, but he did say that although he was the first medical man who 
arrived immediately after death, the relatives did not want to know from him 
if the life was extinct “I remember this, as it appeared to be a little' 
strange” The letter was put in by the defendants When Dr Pran Krishna 
Acharj-va gave evidence on commission, he stated that the sun had risen and 
he having tea, when a nurse whom he did not know called at his bouse 
and said that the Kumar was dying or dead He does not remember wWch 
The nurse asked him to come, and he went to “Step Aside” at about 6 A.M 
\\ hen he got there, he saw a body wholly covered He could not say whose body 
®oved to examine the heart, with a view to ascertaining if life was 
extinct, but « he approached the body, some of those present said “It is the 

® impression that the body 

uas Ijing on a khat ^ ^ 

^ 1 ?“^ ^ody, and then sent 

awaj ujthout being allowed to do any thmg? The suggestion put 
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tJie floor as tha pfamtifi contended, and not upstairs on 

inmalrLf “St n by 'the evidence of the 
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DEAD BODY DYING DOWNSTAIRS 

The learned judge draws the conclusion that the whole story about the 
bod} being upstairs till Sam, and Bibhabati Devi clutching it until it was 
taken away, is entirely false In this connection, the learned judge refers to 
the evidence of Mahendra Banerjee,— one of the witnesses who gave evidence 
on commission, — ^who said that the body was brought out from a room adjoin- 
ing the verandah of the house Mahendra Banerjee himself was on the 
verandah Bijoy Muklierjee says that he was seated in an outer room and the 
body passed through this room The learned judge reached tlie conclusion 
that the body was in a room downstairs The importance of this is that the 
plaintiff contended that the body which was carried out on the morning of 
May 9 was never in any room on the upper floor of “Step Aside” at all, but 
was in one of the low'er rooms of the house, a fact which indicated that it 
was not the body of the Kumar, as the defendants say, but was some other 
body which had been secretly brought into the house in the course of the 
night Thus, the finding of the learned judge as to the location of the body 
W'hen the sasan handhus arrived in, the morning means that he accepted the 
plaintiff’s version of the matter On a review of all the relevant evidence, I 
see no reason for disagreeing with the finding of the learned judge 


STORY OF RESCUE 

We now come to the story of the Rescue The learned judge points out 
that the fact that the body, wh’ch was taken to the cremation ground m the 
evenmg, and left unattended during the ram, and disappeared whilst the 
cremation party were awav sheltering from the storm, is of itself no proof 
that the body was alive, and tlie learned judge took the view that the real 
proof is that the plamtifl is tlie same man, looking to his body, its features 
and marks, and to the evidence of persons who say that he is the same man 
The learned judge makes it clear fiat that evidence need not be accepted on 
the ground of the credibility of the witnesses alone, though he would have 
been prepared to do so He accordingly discussed the evidence given for 
the purpose of showing tliat the body was aln'c, and that the Kumar was 
rescued by a party of sannyasis who took him away with them, and with whom 
he remained for a period of nearly 12 years until he came to Dacca 

The learned judge regarded the evidence of rescue with a certain amount 
of scepticism, for, he said, nobody will accept this evidence, or accept it as 
proof of identitj', if identity were not otherwise proved, and he adds— granted 
the identity, there would be no reason to reject it 

I have already pointed out that it was nei-er argued bv any one m the 
course of the trial that Ramendra Narajan Roy might be still alive, and jer 
the plaintiff is not he, and so in mj opinion, the learned judge showed great 
scrupulousness in examining the positiie evidence with regard to the rescue 
and subsequent history of Ramendra Narajan Roy as betw'cen the time wdien 
the body disappeared from the sasan in Darjeeling and the appearance of 
the plaintiff in Dacca 


IDENTITY GRANTED— A CLEAR AND CONSISTENT SI’ORY 

The dcfendants-appellants asked the court to reject the whole storv of 
the evenmg cremation party on the ground of the inherent improbabilitj , 'and 
52 
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indeed absurdity, of the rescue story, but the learned judge took the view, and 
I tTimk quite justifiably, that assuming identity to have been proved (and this 
of course means “proved” in the sense in which the expression is used in the 
Evidence Act), the story of the rescue given in evidence is clear and 
consistent and was unshaken m cross-examination The plaint ifi’s own account 
was that after he 'became unconscious at “Step Aside”, he eventually, on 
returning to consciousness, found himself in a hut in the company of four 
sannyasis, who took care of him and nursed him until he left Darjeelmg 
with tti pm He gives the names of these sannyasis as Dharam Das, who was 
the gUTit of the party, Pntam Das, Doke Das and Darsan Das, — all of them 
Nagas The story of the rescue was narrated by Darsan Das, who gave 
evidence in the case, and it rests practically on Ins testimony alone, though 
he was corroborated in some particulars by three othei witnesses 


DARSAN DAS’S ACCOUNT 

The defendants appellants sought to discredit Darsan Das by reason of the 
fact that the witness had been well known for a considerable time in the Dacca 
district as a sadhu named Gopal Das, and thej emphasised the fact that 
although he must have been fully aware of the plaintiff’s declaration of 
identity, and of all the excitement and controversy that declaiation had caused 
in the neighbourhood, he did not come f oru ard and reveal himself as a person, 
havmg knowledge of the plaintiff and the story of the adventures of Raniendra 
Narayan Roy and the rescue, until a very short time before he gave evidence 
at the tnal The explanation given by him for his silence was to the effect 
that Dharam Das, the giim, had forbidden, or at any rate, advised, him not 
to make known his connection with the matter Upon the assumption that the 
plaintiff’s account of how he came to return to Dacca is substantially accurate, 
I do not see anything impossible or even improbable in this attitude 


“READS LIKE A PAIRY-TALE” 

It IS not necessary to recapitulate in detail the story told by Darsan Das in 
the uitness box The learned judge was fully alive to the unusual character 
of the story On the face of it, it was no doubt fantastic to a degree, and 
it seems that despite its clarity and consistency, the learned judge would never 
liave accepted it, had it stood entirely by itself The learned judge’s comment 
was His account reads like a fairy tale, and if the plaintiff needed it to 
estabhsh his identity, he would fail, for, it can no more be "found” upon this 
testimony than it can be “found” upon his testimony that he is the Kumar 
The learned judge even went so far as to say “It may be that this witness 
has been taken to the spot and has been tutored by somebody”, but he added 
“Even then I would expect such a witness would break down He did not 
He stood cool and collected in the box, and gave his account with the air 
of a man speaking from memory, and the memory of an illiterate man for 
detail ” The manner in w'hich the wntness gave his evidence obviously made 
a very favourable impression on the mind of the learned judge 


A STRIKING FEATURE ABOUT THE STORY 

What strikes me about the story, as indeed about much of the plaintiff’s 
case, particularly as regards the events in Darjeehngj is that, viewed in the 
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light of ordinary human experience, the whole thing is so improbable and so 
contrary to the normal events of life that it could scarcely have been invented, 
or that, bemg mvented, it would not have been possible, even in a country 
where much false evidence is comparatively easily obtainable, to procure and 
teach a witness willing and able to put forward such a fantastic story in a 
witness box, and having done so, to withstand a vigorous examination so 
successfully as to win the approbation of a learned and experienced judge 
In my opinion, the fact that the bearing and demeanour of Darsan Das 
created so favourable an impression in the court below renders it extremely 
difl&cult for this court to take a view of his evidence contrary to that of the 
learned judge No doubt, there is much in the circumstances of the rescue, — 
as, for instance, the question of why the sannyasis did not make their presence 
known and restore the "dead” man to his fnends when they returned to 
the cremation ground, and why did they retam control of the man they had 
rescued from an untimely death Some explanation of all this was, however, 
given by Darsan Das, and having regard to the known peculiarities of 
sannyasis and their kind, it may perhaps be not altogether mcredible 

In any event, given the premature “death”, — the ram and the 
scattering of the cremation party, — ^there is nothing so absolutely im- 
possible in the rescue story as to make it incumbent on the court 
to ' hold that it could not have happened The medical evidence given 
on behalf of the plaintiff shows that extraordmary as the whole thmg was, 
including the loss of memory, it was not outside the bounds of possibility, and 
indeed so far as the loss of memory part of the story goes, the learned counsel 
for the defendants quite frankly admitted that it was not necessary to discuss 
or consider the matter as coming within the purview of morbid psychology, 
spht personality or dual personality or anything of the kmd, the sole question 
being whether in fact events happened as the plaintiff says 

The learned judge expressed the opmion that the account of the rescue 
given by Darsan Das got "ncher and ncher in detail m cross-exammation”, 
breaking down nowhere, not even on pomts of topography m so difficult a 
part of Darjeehng, changed out of recognition smce 1912 wben the new Sudhir 
Kuman Road was opened, all trace of the old sasan gone One has only to 
view the locus in quo, as we did for ourselves, to appreciate the force of this 
comment The three witnesses who supported a part of the story told by 
Darsan Das were Ginja Bhusan Roy, Snsh Chandra Gupta and Bejoy Knshna 
Gupta 


CORROBORATION OF DARSAN DAS 

Ginja Bhusan Roy stated that his maternal uncle, a retired government 
official at Darjeehng, kept in a street known as Judge Bazar a kabirajt shop, 
and that for the purpose of making drugs, he bad a small factoiy situated 
on a patli leading down to Sidrabong at a pomt to the west of the old 
cremation ground Snsh Chandra Gupta was in charge of this factory, and 
lived in one of the rooms of the hut w'hich constituted the factoiy In another 
of the rooms Ginja Bhusan Roj kept some kind of loom for makmg "puttoos” 
(a rough sort of Kashmir tw'eed) and blankets Close to the main lint was 
another hut, somethmg m the ivay of an out-house or godown Girija Bhusan 
Roy was hvmg at Darjeehng from 1906 down to 1918 According to his account, 
on receivmg certain information, he went down to the factory one 
day and found four sannyasis in the godown There was another man there 
ljung sick, and who, the sannyasis said, was one of them, and whose illness the 
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satmyasis mentioned as the reason for their having gone into the godown. 
Giri]a did not take any particular notice of the sick man who was lying on 
the kliatta and seemed to be unconscious At the request of the sannyasis 
Ginja gave them a blanket, and told them they might remain as long as they 
wished The story told by Girija Bhusan Roy was corroborated by Srish 
Chandra Gupta and Bejoy Krishna Gupta, a relation of Girija’s, who happened 
to be staying with him at the time Ginja indicated the position of his 
factory as bemg situated between the garden of a sahtb (Morgenstern) and 
certam terraced fields under cultivation to the west, the factory being on the 
road to Sidrabong. 

The evidence of these three witnesses was severely commented upon by 
the learned counsel for the defendants, owing largely to the way in which 
they were procured to give evidence for the plamtiff, but also by reason of 
the maccuracy of the description given as to the exact location of the factory. 


LOCATION OF BI/ANKFT FACTORY 

Snsh Chandra Gupta said “Our karkhana was to the south of Kagjhora. 
It IS fifteen or twenty mmutes’ walk from Kag]hora One goes downhill and 
after crossing the jhora uphill It is difficult to express the distance in 
miles It takes fifteen or twenty minutes to go from Kagjhora to the karkham 
There is a rasto — kutclia road I can’t say if it is a mumcipal road It is 
called Sidrabong Road The karkhana is on the Sidrabong Road The 

four roomed ghar was known as kaikham Municipal tax had to be paid for 
It “ The comment which was made on this statement was to the effect that 
if municipal taxes had been paid in respect of the buildmg, one would have 
expected it to appear on the municipal map and to be mentioned in the 
municipal records, whereas the contemporary municipal map does not show 
any such building and no mumcipal records were produced Girija Bhusan 
Roy ga\e a description of the two alternative ways taken by him when going 
doTO to his factory, but as we saw for ourselves, the routes described by this 
Witness are not such as any one would be likely to take on going from Tu'dge 
Bazar to the spot at which, according to the evidence of these witnesses, the 
factory was situated Even Mr B C Chatterjce for the plaintiff respondent 
w'as constrained to admit that the witnesses must have been in error as 
regards the situation of the factory and/or the route taken to get to it The 
learned judge discusses the matter at some length, includmg the evidence 
defendants, and he was driven to the conclusion that the pomt is 

^ the topographical 

obscurity, if one may so term it, was sufficient to destroy the value of the 
corroborative effect of the evidence of the three blanket factory witnesses 

luc, therefore, that the learned judge, upon a careful considera- 
/elatmg to the rescue, was fully satisfied that there 
was nothing so inherently incredible about it as would, to say the least of it, 

fonld against the evidence of identity, which he had already 

NaravA^ sufficient to show that the plaintiff and Ramendra 

Narayan Roy were one and the same man 


GENERAL CRITICISMS OF JUDGMENT CONSIDERED 

+u general criticisms made by tlie learned counsel for 

the defendants, as described and set forth in the earlier part of this judgment, 
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I do not think it necessary for me to deal with them m any great detail, 
as this part of the case toU be fully discussed in the judgment of Mr Justice 
Biswas I have had the advantage of readmg and considering his views on 
tins topic, and I am able to say that I am in entire agreement with them 
I will, however, say that it seems quite clear that what Mr Chaudhun did 
was to endeavour to focus our attention upon a number of passages in the 
judgment of the learned tnal judge, which, taken out of their setting and 
put before the court as isolated propositions, appeared to afford some support 
to the learned counsel’s contentions, and I am clearly of opinion that this was 
to do but scant justice to the judgment read as a whole, and that on a proper 
or fair consideration of the judgment taken as a whole, it is impossible to 
hold that the learned judge did not properly and fully examine all the evidence 
put before him, and then come to an independent finding on all the matenal 
points in the Darjeehng chapter In my opinion, it is not true to say that the 
learned judge did not arrive at a straight conclusion of fact on the evidence 
touching each particular point I have no doubt whatever that the learned 
judge brought his mind to bear upon all the facts and arguments placed before 
him, and that he came to a definite conclusion that he conld not accept the 
defendants’ case regarding death and cremation by which it was sought to 
annihilate the plaintiff’s claim to identity 


CONCLUSIONS ON DARJEELING CHAPTER 

The result is that I think that we ought not to hold that the five questions 
put forward by Mr Chaudhun for our consideration, as stated m an early 
part of this judgment, were not fully and properly dealt with by the learned 
judge, and so the answers to these questions must be taken to be . 

1 The second Kumar did not really die, but was merely in a comatose 

condition when his body was earned to the cremation ground 

2 The apparent death occurred in the early evebing, as the plaintiff 

said 

3 The second Kumar’s body was taken to the cremation ground on 

the mght of the 8th May, but it was not cremated 

4 Hamng regard to the fact that the cremation of a body on the 

9th May, 1909, was admitted, that body was not the body of the 

second Kumar and must have been a substituted bodj 

5 The plamtiff’s case as to his rescue by sannyasis and his life with 

them IS substantially true 

These answers as I have indicated represent the defimte findings of the 
learned judge, and as m my opimon, the learned judge in no way misdirected 
himself or failed to give adequate and proper and mdependent consideration 
to the evidence, it would not be right for this court to interfere, whatever might 
have been our own idew of the case, had we been tiynng it at first mstance 
It may perhaps be that time was on the side of the plaintiff, and that bad 
the issues in controversj between tlie parties been adjudicated upon at an 
earh stage, the result might have been different, but as to that, we cannot 
speculate We can only adjudicate upon the matter upon the basis of the 
endence on record 
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P]eRIOD MAY, 1909 TO DECEMBER, 1920 

I 

I proceed now to deal fully, with some of the salient features of the other 
part of the case 

Durmg the hearmg of the appeal, I formed the impression that if the 
defendants-appellants could not succeed m satisfying the court that Ramendra 
Narayan Roy actually died and was cremated in Darjeeling, they would have 
great difficulty m displacing the evidence on record touching the question 
of identity, and that once the difficulty arising from the existence of the 
mommg cremation had been surmounted, the path of the plaintiff would be 
comparatively easy, having regard to the overwhelmmg evidence he had been 
able to put before the court below on the matter of physical identity and 
the recognition by the relations and others 

The learned judge, when discussmg the period May, 1909 to 
December, 1920, and the plamtiff’s account of his life dunng that 
time, made the remark that “All this sounds absurd”, but added the 
comment, "but not more so than some of the cases observed, studied and 
recorded m authoritative books by scientists ” Fortunately, by reason of the 
admission made by the learned counsel for the defendants-appellants that 
there was nothing impossible m the plaintiff's story, and it was merely a 
question of whether in fact things happened in the way the plaintifi described, 
it was not necessary for us to consider any abstruse questions of psychology, 
morbid or otherwise, and the evidence of the medical witnesses on this 
point became to a large degree irrelevant or at an> rate unhelpful The com- 
bined effect of the evidence of the experts seems to have been such as to 
justify the learned judge's observation that “In short there is no law by 
which you can exclude the plaintifi’s account, as you can exclude his flying 
in the air by gravitation” As the learned judge mentions, Mr Chaudhuri 
reasonably asked why it should be supposed that in the plaintiff's case unusual 
features occurred, and the learned judge gave the answer which was an 
eminently reasonable one that from Darjeeling to this point {i e , the plaintiff's 
appearance in Dacca) the enquiry is not to establish identity, but to see if any- 
thing excludes it, the identity being established by other facts If that is 
proved, there is nothing from Darjeeling to the plaintiff’s arrnal in Dacca that 
could shake the conclusion, and given the identity, there will be no reason to 
reject it on the ground that it involves a breach of a law of nature It involves 
no such breach 


(1) LIFE OF THE PLAINTIFF 

The period between May, 1909 and December, 1920, has to be considered 
in two parts, — ^namely, the life of the plaintiff on the one hand, and the 
events of Jaidebpur on the other 

The account which the plaintiff gives of his life during this period 
rests on his own testimony and that of the sannyasi Darsan Das alias Gopal 
Das The plaintiff says that he regained his consciousness in a hut in 
the midst of jungle and hills and found himself among the four sannyasis 
he named He says, dunng that period he had no talk with the 
sannjasis "I do not remember what happened after that I went with 
the sannjasis We u ent on foot and also by rail The next thing I remember 
IS that I u as at Benares at Asighat The four sannyasis were with me still 
At Asighat w'e stayed in a sannyasi's ashram We met others, up-contry and 
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Bengalee sadhus I met two Bengalee sadhns I spoke to them I spoke to them 
in Bengali I spoke to the upcountry sadhus in Hindi I was speaking to the 
four sannyasis I mentioned in Hindi, and they spoke to me in Hindi too /'t 
this time I had lost all memory of who I was” The rest of the period was 
spent in wandering from place to place, from one slinne to another, m the 
company of the sannyasis In the coarse of his wandenngs the plaintiff 
arrived at Amarnath in Kashmir This was some four years after he was at 
Asighat At Amarnath the plaintiff took inantia, and he became the chcJa of 
the gum Dharam Das, and the name of the guru was tattooed on tlie plaintiff’s 
arm by a tattoo man in Srinagar Barar From Srinagar the plaintiff passed 
from place to place, — another long senes of wandenngs until he came to 
Nepal From Nepal they went to Tibet, and tlien back again to Nepal, and 
whilst at a place called Braha Chhatra in Nepal, the plaintiff’s memorj v.ame 
back to him to the extent that he could recall tliat his home was at Dacca, 
and he was allowed or directed by the guru to start off alone for Dacca, upon 
the understanding that if, after subjecting himself to tlie test, he could over- 
come maya, he would return and meet his guru at a place called Hardwar, 
and then become a full-fledged sannyasi 


CRITICISMS OB PLANTIFF’S STORY 

The plaintiff’s story is no doubt full of inconsistenaes and even contra- 
dictions, hut in broad outlme it holds together, and upon the assumption that 
whilst in Darjeelmg he had received a severe shock to his mental system, it 
19 not so wildly improbable as to be impossible One of the strongest argu- 
ments against the plamtiff arises from the fact that in the early stages of 
his career after his return to Dacca and Jaidebpur, be never gave out any 
clear story as to why he had stayed away from his home and his relations 
for such a lengthy period, and it is no doubt greatly against him that the story 
he eventually told in the memorial he presented to the Board of Revenue in 
1926 makes quite a different picture from that he eventually put foru’ard in 
the witness box At the same time, however, it does not seem to me 
altogether surprising that if the plaintiff had in fact undergone the kind of 
experience necessarily attendant upon a life amongst sannyasis, he would be 
very confused in his mind as to what really had happened to him The fact 
that the plaintiff at different periods gave varying accounts of his life during 
what one may call the "dead” period, does not in my opinion necessanly mean 
that the main framework of the story is altogether untrue 


PHANI’S DIARY OR "LESSON-BOOK”— A FALSE "hlEASURING-STICK” 

No doubt the evidence given by the plaintiff m the witness box ivas in many 
ways unsatisfactory and unconvincing, but I am definitely of opinion (hat the 
learned judge’s adverse comments on the nature of the cross-examination were 
fully justified, and a great deal of the sting of tlie cross-examination such as it 
tvas disappears, w'hen one brings to mind that deplorable document which 
was referred to in the case as “Pham’s diary”, or "Lesson Book”, as the 
judge terms it A more bare-faced and disgraceful exhibition of an attempt 
to coach a witness can rarely have been seen in anj court of law It seems 
obvious that what was aimed at was to qualify Pham Banerjcc to serve as a 
sort of gauge or measurmg-stick by transforming him mentally at am rate 
into the image of Ramendra Narayan Roy, so that he could in effect saj "What 
I know, Ramendra himself knew”, and then to contrast witli this paragon of 
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knowledge the admittedly ignorant and illiterate plaintiff One has onl/ to 
compare the entries in Pham’s book with some of the questions put ili 
cross-examination of the plaintiff to' understand how the design was intended 
to operate It is small wonder, therefore, that the learned judge regarded Pham 
Banerjee as a witness whose credibihty was worth nothing at all 


NO SPURIOUS ZNOWUEDGE OR ANTECEDENT CRAMMING 

The learned counsel for the defendants-appellants, faced with an awkward 
question from the court, frequently harked back to certain stupid and ndiculoas 
answers given by the plaintiff on the subject of racing and shooting, and in par- 
ticular, his answers about the Viceroy’s Cup and the form of the bullets used in 
the shoot with Lord Kitchener , but I am disposed to take the view that Mr B 
C Chatterjee’s submission was correct,— namely, that if the plaintiff was an 
impostor, who had been prepared and rehearsed in order fraudulently to play 
the part of Ramendra Narayan Roy, the persons responsible for Ins instruction 
and training would have been careful to see to it that he w'as well pnmsd 
and stocked ivith knowledge on those topics in regard to which there was 
likely to be a searching cross-examination, — such as racing and shooting, 
seeing that Ramendra Narayan Roy was particularly interested in those 
particular pursuits There is much to be said, in niy opinion, for 
Mr Chatterjee’s argument that the very ignorance and crass stupidity dis- 
played by the plamtiff at the trial gave indication that the plaintiff went into 
the box, destitute of any spurious knowledge or information derived from 
antecedent cramming To my mind, there is no doubt that the image of 
Ramendra Narayan Roy created or sought to be resurrected by the defendants’ 
wito^ses, and as indicated in Mr Chaudhun’s much discussed question to 
S Ghosal (Vol 4, p 3), was altogether exaggerated and embellished Upon 
consideration of the evidence, I am quite clear in my own mind 
e plaintiff in the box displayed no greater ignorance and presented no 
one would expect Ramendra Narayan Roy to have 
wandering in the wilderness, if one may so put it, shut off 
from all ordinary contacts and social intercourse and amenities 


(2) EVENTS AT JAIDEBPUR 

othe?poin?orvTew\?" December, 1920, from the 

Naravan Rov wac an ™ Jaidebpur the death of Ramendra 

astlij was sent to th? srad-h was duly performed The 

widow w'ould Tlipi-p tw Bibhabati Devi behaved exactly as a Hindu 

proceedings that shp suggestion made at any time in tlie course of the 

It was alleged led to tf"' snythmg to do w'lth the conspiracy w'hich, 

he^lusS ’ to the life of 


i<.UMUUKS 


Naraian Rov^was^hvinVand^t^^r^M^’**^ “ rumour that Ramendra 

as the defendants sal £t ^ ^ rumour did not begin in the lear 1917, 

3 iiSfSTbu? s:r.f/r..Td , 'V'’? 

sa,,abtan,a D,,, ,„,e ta I.,,., r.,;! 
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September, 1917 According to Jyotirmoyee Devi, this letter was the outcome of 
the visit to Jaidebpur of a mount scutnyasi who had come there a short time 
before this letter was sent, and had written down something which laised a 
hope that Ramendra Narayan Roy was alive, and although tins incident had 
not started the rumour, it had given it added strength The suggestion was that 
the rumour had really started with the appearance of a certain sannjnsi in 
the Madhab Ban at Jaidebpur, who had made a statement indicating that 
Ramendra Narayan Roy was not dead The learned judge seemed to think 
that the whole episode of the mourn sannyasi in 1917 could not have occurred, 
unless there had been in existence some sort of rumour previously The 
learned judge came to the definite finding that there was in Bhowal a wide- 
spread rumour that the second Kumar was living, and that the question of 
his cremation did not arise only after the appearance of the plaintiff Wliat- 
■ever the rumour was and however it originally arose, it seems clear that it 
died down after the correspondence between Satyabhama Devi and the 
Maliaraja of Burdwan As the learned judge says, nobody believed in the 
rumour There was no conduct that it produced, and when Jyotirmoyee Devi 
said that she believed it, she was confusing belief with hope “such as one has 
of the next world, or such as one has of a dear one lost in a shipwreck” 
Jyotirmoyee did make casual enquiries, and Kripamoyee Devi enquired of 
sannvasis, but there was no real belief The importance of all this is the 
beanng it may have had on the mind of Jyotirmoyee Devi w’hen the plaintiff 
appeared in Dacca 


DEFENCE THEORY OF “UTTER DISSIMILARITY” 

The defendants appellants made the definite case at the trial that the 
-plaintiff was totally dissimilar from Ramendra Narayan Roy and that there 
was no kind of resemblance whatever This attitude was somewhat modified 
in the argument before us, at any rate, to the extent that it was conceded that 
there was some general similarity as regards the colour of the hair and the 
light complexion The defendants made the definite case that the putting 
forward of the plaintiff as bemg Ramendra Narayan Roy was in pursuance of 
a conspiracy on the part of Jyotirmoyee Devi and other persons associated 
with her The learned judge plainly stated the question he had to consider 
on the issue of identity w'hen he said “The point is whether the sister 
Qyotirmoyee) or her children or the children of the other sister (Indumojee) 
did, in fact, recognise the plaintiff that day (4th May, 1921), although lie 
said he w'as the Kumar, or whether he a Punjabee was induced to say that, 
with know'ledge that he was a different man, with the mad hope that he, 
looking different, as the defendants would have it, or looking similar, if I 
make a case for them to reduce the absurdity, will pass as the second Kumar, 
or w’hether msh was so much father to the thought that the ladj without 
recognition hugged the idea and deceived herself The defendants’ theori— 
total dissimilarity— leaves nothing except the theory of a conspiracj — suddenh 
conceived, or conceived in the course of three dajs, while the man was sitting 
in the j’ard, a sannyasi bearded, and ash-besmeared, and with his flowing 
jala — to adopt him, a mad conspiracj to pass him off as the Kumar, a smgularh 
looking individual so difiScult to personate, although the plaintiff id not know 
Bengali, and not a detail of so difficult a roll” “That I consider impossible”, 
sajs the learned judge It seems to me that in that sentence the learned 
judge crystallised the whole difificultj which confronted the defendants on 
the question of identity 
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dbfinite case of a sudden conspiracy, 

In the argument before us the learned counsel for the defendants certainly 
made the clear and definite case that the claim of the plaintiff to be Ramendra 
Narayan Roy was the outcome of a conspiracy, a conspiracy which, as far as 
one can see, —there is not a scintilla of evidence to indicate anything else,— 
must have been conceived and put into execution within the space of a few 
days at the uttermost, and when I pointed this out to Mr Chaudhun and 
suggested that the time factor was wholly against him, he was obviously 
embarrassed and indeed non-plussed, and quite unable to advance any theory,, 
let alone facts, which would overcome this enormous obstacle 


“INCOMPREHENSIBDB” and "IMPROBABI/E” 

It has been pointed out in the early part of this 3 udgment that in this 
case the plamtiff did not in the first instance come forward of his own motion 
to claim the personality and property of Ramendra Narayan Roy, and it was 
only after much pressing that he declared that he was Ramendra Narayan 
Roy Accordmg to the defendants* case, a stranger sannyasi who happened 
to be on the Buckland Bund at Dacca had been taken from one place to 
another as a man of medicine,— to Kasimpur, to the house of Saibahni, to 
Jaidebpur, not suspected by anybody as being Ramendra Narayan Roy, then 
staying in Jyotirmoyee’s house, until on the 4th May tins sannyasi, a Punjabee, 
according to the defendants, talking an unintelligible patois, not looking in 
the least like^ Ramendra Narayan Roy, suddenly declared or was made to 
declare that he was Ramendra Narayan Roy, without having any knowledge 
or the slightest idea what manner of man Ramendra Narayan Roy was or 
was supposed to be, or what were his physical characteristics or his stature, 
whether he w'as young or old, single or married, and m fact without knowing 
an} tiling whatever about the man he was intending to impersonate It 
certainlj seems incredible that any man, however much be might desire to 
step into the shoes of another, would undertake, or allow himself to be 
persuaded into undertaking, such a gigantic task 

Upon the supposition that tlie whole thing w’as contrived and opeiated by 
Jvotirmoyee Devi, — as the defendants would have the court believe, — the matter 
becomes still more incomprehensible and improbable Jyotirmoyee Dev) was an 
orthodox pardanashin Hindu w'ldow, and I tliink the learned judge was right m 
saying that “No small emotion w ould cause her to expose herself to public gaze” 
\et uhen the plaintiff fainted in her compound, she unhesitatingly went out to 
him The plamtiff w^as admitted to the mtimacy of the family circle immediately, 
and I think one is bound to take the view' that Jyotirmoyee Devi must honestly 
ha\e believed that tlie plaintiff was her brother, and that of course demolishes 
the defendants’ theorj^ of a conspiracy The learned counsel for the plaintiff- 
respondent contended that honest recognition by Jyotirmoj’ee Devi would, of 
itself, be sufficient to carry the plaintiff to a successful issue of bis case 
Honest recognition, however, though it to a large extent disposes of the 
defendants’ theorj of utter lack of similarity as between the plamtiff and 
Ramendra Naravan Roy, is not conclusive, and the learned judge was, therefore, 
right in sajmg that a single point of difference, like death itself or a different 
mind or proof that the plaintiff was not a Bengalee, would displace him entirely 
Tins brings one to a consideration of the issue of “identity" 
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IDE^JTITY CHAPTER 

One of the first matters under this head discussed by the learned judge 
^as the question of the photographs put m evidence, considered in the 
light of the evidence of the expert witnesses, two artists and two photo- 
graphers, one of each on either side, namely, J P Ganguh and Winterton 
for the plaintiff and Percy Brown and Musslewhite for the defendants 


PHOTOGRAPHS 

We have considered all the arguments which were put forward on behalf of 
the appellants and respondent, respectively, and w’e minutely examined the 
photographs for ourselves, and the conclusion we came to was tliac having 
regard to the difference m the age of the individuals m the photographs,, 
and alterations or distortions caused by touching up or vanahon in lighting, 
angle fif vision and so on, it was quite impossible to form any defimte opinion 
as to whether the photographs were all of one and the same man or not, and 
it IS not possible to hold, as the learned counsel for the plaintiff imited us 
to do, that in the photographs there appear the same type and shape of ears 
throughout In other words, the photographs are of little or no \alue one 
way or the other In my opinion, it can, however, be stated with confidence 
that there is nothmg m the photographs which indicates that the plaintiff 
cannot be Ramendra Narayan Roy 


RIGHT VIEW TAKEN BY TRIAL JUDGE 

I think the learned judge made a sapient observation when, commenting on 
the photographs, he said, those who knew the Kumar would recognise him in a 
senes of photographs taken at different penods of life durmg their acquaintance, 
whereas a stranger would not, and this leads to tlie proposition that the best 
proof of identity is recognition, and the next best thing is inference of identity 
from external evidence without actual recognition, — as, for example, when a 
dead man is identified from a ring found on the finger or article found in his 
pockets The learned judge pointed out that tliose persons who knew Ramendra 
Narayan Roy might see in the photographs the same man, because intrinsic m 
them all are certain points w’hich create for such persons, and not for strangers, 
a sense of familiaritj’ If one sees a particular individual not once oiilj , but on 
several occasions, one retains a generahsed recollection of the image, and so maj 
be able to recognise, despite changes produced bj increased age, disease or 
accident The learned judge, tlierefore, took the view, and I have no doubt 
quite nghtly, that the efforts of the learned counsel for the defendants to- 
shake recognition by showing that the witnesses who spoke to it could not 
analyse or give description in detail were without substance 


DIRECT EVIDENCE OF IDENTITY TENANT WITNESSES 

Commg now' to a consideration of the direct evidence of idenhti , the first 
thing that strikes one is that it was quite right and rea‘;onable for the learned 
judge to haie discarded practically in ioto the e\idence of the numerous "tenant 
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•witne‘?ses” On behalf of the plaintiff there were examined nearly five hundred 
of such witnesses, and on the defendants' side well over two hundred Those 
who gave evidence for the plaintiff declared that they recognised him as the 
second Kumar, not at a glance, but after looking at him for a short time On 
the other hand, those who testified for the defendants were, on the whole, 
disposed to say, and indeed did say, that they found the plaintiff utterly and 
entirely different, and not Ramendra Narayan Rby at all In estimating the 
value of the evidence of the two opposing sets of witnesses, one has to bear 
m mind the letter (hereinbefore mentioned) written by Jogendranath Banerjee 
on 31st May, 1933, to one of the naibs, wherein the writer stated — “I am 
sending a specimen herewith of the statement, but see that the language 
IS not the same ” This letter was admitted by Jogendranath Banerjee 


(Vol IS, pp 468, 484 and 485) There was also the other letter written by 
an Inspector of the Estate to the vanous naibs directing them to "take 
steps according to previous instructions 'to see that no' tenant of the estate 
or any other witness deposes for him” (t e , the plaintiff) I have mentioned 
these tivo documents as illustrating the pressure and intimidation exercised 
upon the tenants of the estate by the defendants’ agents, and it is obvious 
tliat, in the circumstances, the evidence of tenants ultimately adduced in the 
trial by the defendants could not possibly be of any value whatever, and the 
learned judge quite justifiably held that the denial by the defendants’ batch 
of such witnesses, coming to repeat Jogendranath Banerjee’s "sample evidence”, 
without even the variation which he had recommended (as the learned judge 
satincally adds), goes for nothing, except for things extracted from them in 
nross-examination Quite obviously, the evidence of this class of witnesses 
might not unfairly be descnbed as machine-made and common form On 
the other hand, however, many of the tenant witnesses who supported the 
plaintiff may have had only a very imperfect knowledge of the appearance 
of Ramendra Narayan Roy, and m any case, may have been and probably 
were considerably influenced by sentiment or actuated by feelings of loyalty 
to tieir landlord’s family As the learned judge remarked, therefore, in the 
ciicnmstances of this case, it would be impossible to rest one’s conclusions 
upon their testimony, unless the identity otherwise appears, so long as that 
explicable by a sense of loyalty to the old house and by a 
measure of resemblance sufficient to deceive 


DEFENCE INSISTENCE ON TOTAE DISSIMIEARITY 

rem?rfcS S! ®ost outstanding of all the 

SStehe^e defendants’ original insfstence, and 

if befwTer X ^°tal dissimilantj- 

nracticallv * and Ramendra Narayan Roy It was the theme of 

1 witnesses examined on commission by the 

t/rners ted r of the tnal itself, and the same theory 

to thf hfe « L T of the plamtiff’s witnesses even down 

litnfss ifut f who was the six hundred and sixtieth 

resemhhnrf f 1 ? ^ P°‘”ted out how this theory of no 

™rac? f apinst. If not indeed demolished, the idea of a 

counsel for the /I f Jyofjrmoyee Devi It seems that the learned 

ex^remVoLif d,d at the tnal eventually somewhat modify the 

to the le-i^erf ^ earlier stages of the trial, and in answer 

if noi r ^tt"f plaintiff and Ramendra Narayan Roy 

n?eef.r.K o- 1 t^dy Saying that they are the same 

necessarily gave false evidence, and after the opening of the defendants’ case, 
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the evidence called for tlie defence seems to have confined the difference to 
the face only, it bemg conceded that there was a similar colour in the hair 
Before us, in the appeal, counsel for the defendants appellants seemed disposed 
to move still further away from the original standpoint, and to concede some 
similanty, at any rate, as regards complexion One suspects that the 
defendants appellants had come to reahse dimly, if not clearly, the dilemma 
which seemed likely to embarrass, if not to defeat, them entirely 


DEFENDANTS’ DILEMMA 

Total dissimilarity rendered the theory of conspiracy to sponsor an 
impostor practically untenable Resemblance, to however slight a degree, 
would bring in the question of coincidence and the likelihood oi otherwise 
of the fortuitous appearance in Dacca of an “alter ego” of the supposedly 
dead Ramendra Naravan Roy, and at the same time reinforce the evidence 
on the plaintiff’s side touching recognition 


ISSUE CORRECTLY STATED BY TRIAL JUDGE 

The learned ]udge accurately envisaged the problem, and quite 
adequately epitomised the position as ultimately presented before him, 
m the passage in his judgment where he says “I do not agree 
that the court has to decide between two alternatives, 'total dissimilaritj ’ 
and ‘identity’, and in examming the direct evidence, I cannot suppose 
that either the witnesses are lying or the plamtill is the same man, 
though the defendants might be committed to this sort of thing ” “Every 
thing in the evidence, the undisputed facts connected with the declaration of 
identity summed up in Needham’s Report, the facts I mentioned in that 
connection as showing the honest belief of the sister, the facts that followed, 
the mukhagm and siadh of the grandmother (Satyabhama Devi), the decent 
people who joined them, the payment of nazar and rent, the opinion expressed 
by conduct of people of the highest position who knew the Kumar, the 967 
Witnesses who have sworn to his identity, the evidence of J N Gupta {Vol 13, 
P 29) that there was a general resemblance between the two, the evidence 
of Rankin {Vol 12, p 84 and p 98) that if any body says that the plaintiff 
resembles the second Kumar, he might be speaking tlie truth, the evidence 
of K C De (Vol 13, p 114) that he who denied the identity might be 
mistaken, the manner m which the second Rani’s (Bibhabati’s) own cousin 
Sukuman (Vol 15, p 269) denies the identity in cross-examination, all 

this and many other things in the evidence indicated the problem for 

me "At first sight he seems to be the man ” The court will liaie to decide 
whether it is identity or stops short of it, whether the witnesses, belonging 
to all ranks and conditions of life and of whom there would be no end, except 
for the limit imposed by consent, have been misled bj a resemblance, or 
whether they came, because he is the same man ” 

As a statement of the issue to be determined, the proposition embodied 
m the last part of the passage I have quoted seems to me to be unquestionabh 
correct 


SOUND APPRAISEMENT OF EVIDENCE 


The learned judge then proceeded to examine the evidence gi\en 
on each side Having deducted from tlie total of 967 witnesses, who testified 
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that the is the same man as Ramendra Naraya'n Roy, the 473 ordmary 

tenants, already referred to, he divided the remainder into various classes, 
and th^ exammed their evidence in considerable detail The learned judge 
was satisfied that the principal witness Jyolirmoyee Devi told what she 
believed to be the truth I am quite unable to agree with the argument of 
the learned counsel for the defendants appellants that this lady had a motive, 
or at any rate, a sufificient motive, for originating or taking part in a conspiracy 
to propound an impostor No doubt, as the learned judge appreciated, "a 
brother would suit her very well”, but she was not in such financial cir- 
cumstances as would suggest an adequate incentive to a colossal and abomin- 
able fraud I am disposed to agree with the learned judge that the thing 
IS inconceivable There is in my view sound common sense, if I may say so, 
in the learned judge’s appraisement of the situation 


INCRRDIBI/E suggestion of conspiracy by JYOTIRMOYEE DEVI 

It seems incredible that even if Jyotirmoyee Devi conceived the idea of 
passmg off a Punjabee as her brother, despite the fact that that brother’s 
widow was alive, despite the resources of tlie Bhoual estate, despite the head 
of the family Satyabhania Devi, despite her own notions of caste and honour, 
as the learned judge puts it, despite the uncertainty and remoteness of success, 
she could ever have imagined tliat she would secure the co-operation and 
support of such a huge array of witnesses, or that a large number of peisons 
of integrity and standmg in the district could be procured to support such 
a nefarious and nsky scheme The learned judge was, however, not content 
with a mere finding that the lady was honest in her testimony, he proceeded to 
ascertain whether what she said, was in fact true The learned judge came 
to a similar finding as regards Sarajubala Devi, widow of Ranendra Narayan 
Roy, Pura Sundari Devi (cousm of Bibhabati), and Sarojini Devi (aunt of 
Bibhabati) As regards this witness, the learned judge said “This lady told 
the truth when she said that she had recognised the plamliff as the second 
Kumar of Bhowal” 


HONESTY OF HER EVIDENCE 

It was urged on behalf of the defendants appellants that examination of 
the record of the evidence given by Jyotirmoyee Devi shows that she was 
imt frank and truthful, particularly as regards the account of the visit of 
the Madhab Ban sannyasi, the mourn sannyasi, and the quest of Akshoy Roy 
(as Ito Chaudhuri called it), and that her evidence as to the events immediately 
preceding' the declaration of identity on the 4th May indicates that it was 
y after three separate interviews, followed by the plaintiff staying in her 
house for some three days, that she was able to convince herself that the 
plaintiff was her brother Upon a careful consideration of this part of 
Jyotirmoyee Devi’s evidence, I am unable to feel satisfied that m all the 
circumstances ^tlie plaintiff’s long absence, the change of appearance due to 
beard and long hair and so forth — (lier conduct was such) as to justify a 
conclusion tliat Jyotirmoyee Devi’s evidence was not honest evidence 


reaction to an unprecedented situation 

The situation was peculiar and indeed unique, and so it may well be 
that Jyotirmoyee Devi’s reactions to it and her behaviour were not altogether 
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«uch as one would normally expect m a sister recogmsing and welcoming 
a long lost brother Considerations of the kind adumbrated in an earlier part 
of this judgment came into play, and the actions of lelatives, finding 
themselves in the presence of a man who was thought to be long since dead 
and burnt to ashes, might quite easily not be' in conformity with the normal 
actions and behaviour of relations faced with a man whose death was not 
so seemmgly well authenticated It does not surprise me, or raise any 
misgivings m my mind as to the honesty of Jyohrmo 5 'ee Devi’s testimony, 
that m the pecubar and indeed unprecedented situation in which she found 
herself, Jyotirmoyee Devi should have felt it mcnmbent upon her to satisfy 
herself beyond all doubt as to the identity of the sannyasi and to make 
assurance doubly sure 

One aspect of the matter which to my mmd weighs heavilj in favour 
of the truth of Jyotirmoyee Devi’s evidence is this that if the plamtiff 
was merely an impostor dishonestly put forward, he did not, be it remembered, 
in the early stages push himself forward,— it ufould have been just as easy 
to give one false tale as another, and if Jyotirmoyee De\n were indeed a 
conspirator, she or those associated with her might have invented a snper- 
ficiall 3 '^ more plausible and credible story of the events in the early dajs of 
May As far as one can see, there is no reason why, if Jyotirmoyee Devi 
was dishonest, she should not have told a specious tale of instant and un- 
hesitating recognition In my view, the divergence from what one would 
expect as the normal tells rather in favour of than against the honesty of 
the ivitness 


EVIDENCE OF SARAJUBADA DEVI 

There was much more substance m the cnticism directed against Sarajubala 
Devi No doubt this lady "wobbled”, if one may use the expression, in her 
opinion of the plaintiff She did not come into contact with the plaintiff 
before 1924, lint when she had— or at any rate, by the month of January, 
1925, — she was supporting the plaintiff’s cause, as appears from a letter wntten 
by Drummond, the Collector of Dacca, about that time Yet very shortly 
afterwards, vhen wntmg to the Board of Revenue, she charactensed the 
plaintiff as an impostor There seems to be no doubt tliat Sarajubala Devi 
was quite capable of blowmg hot and cold as it suited her purpose at the 
moment, but on the other hand, her account of the meeting betu-een herself 
and the plaintiff is reasonably convmcmg, I think 


PURASUNDARI DEVI 

The evidence given by Pura Sundan Devi was criticised on the ground 
that apparently the first interview between her and the- plaintiff took place 
long after the suit had been started, and it was suggested that it was strange 
that dunng all these years the plamtiff should have made no effort to see either 
this lady of Sarojim Devi It was suggested that this failure on the part 
of the plamtiff to get into touch mth these ladies sooner, they being relatives 
of Bibhabati, casts suspicion on the genuineness of their evidence I see 
no substance in the argument It might equally well be surmised that the 
plaintiff abstained from approaching these ladies sooner by reason of their 
relationship with Bibhabati Devi 
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SAROJINl DEVI 

With regard to Saro]im Devi, her evidence was attacked because 
of her attempt to show that there was a telegram sent hj Satyendra- 
nath Banerjee (one of the messages mentioned m Satyendranath Banerjee's 
diary no 'doubt), which stated that death had occurred at dusk It may well 
be that this part of the lady's evidence was not true, and that she was 
improperly endeavouring to add support to the plaintiff’s case, but I cannot 
take this as sufficient reason for rejecting tn toto her account of her interview 
with the plaintiff in October, 1934 ' 


EVIDENCE OF OTHER RELATIONS 

In addition to the four ladies just mentioned, there are 14 other close 
relations of Ramendra Narayan Roy who swore to the identity of the plaintiff, 
and m addition, a certain number of more distant relatives It seems hard to 
beheve that all these persons could either have deceived themselves into an 
honest supposed recognition of the plaintiff, or have deliberately brought 
themselves to give false evidence on his behalf It is not sufficient, in my 
opinion, merely to brush their evidence aside, as it were, and stigmatise them 
either as fools or hars The immediate circle of Jyotinnoyee Devi might 
conceivably have been begmled or persuaded by her into supporting a 
nefarious scheme, whereby, directly or mdirectly, Jyobrmoyee Devi might 
reap some advantage to herself, which she would be prepared to share with 
her confederates, but it is difficult to imagine what motive or inducement 
could so operate in the minds of the less intimate and more distant members. 

of the family as to bring them to the witness box to lend support to a 
trumped-up case 


remarkabde feature of the case 

not a single retoou or connection of the Bhowal family came to sive 

despmable Phamndra Banerjee, whose evidence the learned counsel for th»- 

^ ^ ® son-m-law of the latter, who was an emolovee of 

to repudiate the otamtiff'"''* f' Vttarpala came into the witness box 

o repuoiate tie plaintiff, except Suknmarj Devi, also called AUa Devi In 

Sbf saw ^ Bibhabah), who 

at wffich Ramendra Narayan Roy w^s ^Indi^T a'llf crse^^it" TS 

her miS STo^^whetlSr 

at a window so yeats bS 

MukherjeTwsImjTt'tii? the°tml’ ?nd''sh'’\? 

Narayan Roy quite well vet ueiHiAr i, ’ knew Ramendra 

Uttar^ara faLlVwas"3 J VS" «ther member of the 
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The learned judge discusses the' evidence of some of the other 
relatives, and lays a great stress on that of Kamal Kamini Devi, a 
daughter of Svamamoyee Devi (Ramendra Narayan Roy’s great aunt), 
and so an aunt of Phanmdra Banerjee Kamal Kamini Devi was a 
member of the Bhoual Raj family at the time when Ramendra 
Narayan Roy was bom, and had known him all Ins hfe She swore to the 
identity of the plamtiff, and the learned judge saw no reason for not oeheiung 
her 


ANOTHER DIPORTANT WITNESS N K NAG 

The learned judge then dealt with the evidence of witnesses who 
undoubtedly knew Ramendra Naraj’an Roy, and although not related to him, 
were not likely to make a mista^, and the learned judge picks out a number 
of them for speaal mention Among them is the barrister N K Nag, who 
gave an account of his first meetmg with the plamtiff The importance of 
the evidence of this witness is that he went to make a call on the plambfi 
for the express purpose of endeavounng to verify whether he was 
Ramendra Narayan Roy or not Nag w'ent in January, 1925, to the house 
in Hansh Mukherji’s Road, Calcutta, where the plamtifi was then living, in 
a sceptical, if not inimical, frame of mmd It seems that if anythmg he was 
prejudiced agamst the plainbfi, and it was only after the plamtifi had recalled 
in some detail an mcident out of the dim past, of a kind hkely to be knowm 
only to a very small number of persons, that he was able to convmce himself 
of the plaintiff’s identity It seems that the learned judge was quite nght 
in regarding Nag’s evidence as of great importance 


DEFENCE CRITICISM OF HIS EVIDENCE 

The learned counsel for the defendants appellants tried to make hght of 
this endence by suggesting that somehow or other the plaintiff might have got 
wund of Nag’s projected visit, and have been pruned with Ramendra Narayan 
Roy’s old pet name for Nag, "Naga”, and the details of the "midmght raid” 
which the plamtifi recoxmted I find myself at a loss to understand, in the first 
place, how' any outsider could ever have known the details of that particular 
story, or even if some one had contemporaneously knovra about it, it would 
have come back to mind at the cruaal moment for the pl aintiff to make use 
of it as a criterion of identity m a so timely and convmcmg way I think 
it IS m the highest degree improbable that the plamtifi could have been 
prepared and coached against the mcursion of the doubtmg Nag It was 
argued before us that Nag ought to be regarded as an unrehable witness, 
because he palpably exaggerated when he descnbed Ramendra Narayan Roy 
as bemg as fair m complexion as a Norwegian An exaggeration of the land, 
assuming it to be one, does not, m my opimon, detract from the cogency of 
his evidence concermng his interview with the plamtiff It is to be noted 
that it w'as on the strength of Nag’s vouchmg for the identitj' of the 
plamtiff as Ramendra Narajan Rov that the plamtiff was mvited to the 
party at Galstaun Park, and so appears m the group photograph {Ex XLII) 
m companj wuth mam distinguished persons 

Another personal friend of Ramendra Narajan Roj whom the learned 
judge specially mentions among the many witnesses to identitj is Rajendra 
Kumar Chaudhun — ^w’ho at the time of giving evidence was a man of con- 
53 
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siderable position m Dacca The learned judge was impressed with his 
evidence as to identity, as it involved the isclosure in public of youthful 
indiscretions committed by himself m company with Ramendra Narayan 
Roy I think the learned judge was quite right in assuming that the evidence 
was honest evidence 

DEFENCE EVIDENCE TO DISPROVE IDENTITY 

It IS not necessary to discuss m any further detail the various classes of 
witnesses who testified to the identity of the plaintiff as Ramendra Narayan 
Roy What of the witnesses for the defendants? The learned judge has set 
out all these, and has, I think, fully considered the testimony given by each 
of them In addition to the employees of the estate, there were some 53 
witnesses in all Fifteen of them were examined on commission, and forty 
in court Undoubtedly the big battalions are on the side of the plaintiff, and 
if a matter of this kind could be adjudicated upon on the basis of the 
counting of heads, the plaintiff would, in that way alone, be at a tremendous 
advantage as agamst the defendants But that of course is not the nght 
way of dealmg with the matter, and one has to consider the quality as well 
as the quantity of the evidence and carefully to ponder over the testimony 
of eacli mdividual witness I have fully considered the evidence of the 
defendants’ witnesses on the question of identity, and at the result, I am not 
prepared to take a view different from that of the learned judge, being 
without an opportunity and tlie advantage of seeing the witnesses themselves 


STRIKING PAUCITY OF INDEPENDENT WITNESSES 

It certainly is a very remarkable and significant circumstance that not only 
IS there practically not a relation of Ramendra Narayan Roy on the side of 
the defendants, but as the learned judge says, leaving aside the gentlemen 
who knew, but have forgotten Ramendra Narayan Roy, there is not a single 
mdependent and unbiassed man who would swear that the plaintiff is not 
Narayan Roy The learned counsel for the defendants appellants 

pomting to the propaganda, press 
e^SaSn for 0^ “ass suggestion, and even intimidation, as^ the 

^planation for the comparative paucity of the witnesses on the side of the 

tf suffer some \ have been unfortunate enough 

to s^er some disadvantage from this kind of thing and the lanse of time. 

which enabled an agitation and canvassmg on behalf of the plaintaff to create 
an atmosphere and to win adherents There is no means of telling to what 

wffnessls'a^d^ar wmV numbers of the defendants’ 

witnesses and the weakness of their evidence generally, and one can only 

S iX wL'^r such evidence as appears "^n the recorT Th^ 
learned judge was, I find, careful to sound a note of warninff to himself 

the possible eSect on lie mmds of those who cane S n™ eSS 

taken 5?aS OP behtJf 

Sard a “lownig May. 1921, the learned 

Se^diSf ewdS: rZtsC’r.dSh'^^r' “ ■" 

REPUDIATION BY BIBHABATI DEVI 

In my opinion, the learned judge fully and carefully considered all the 
relevant evidence on both sides, and has given due we^ ^^^ 
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of Bibhabati Devi herself, and to that of her brother Satyendranath Banerjee 
and of her brother-in-law’s widow Ananda Knman The learned counsel for 
the defendants appellants m arguing before us made a great point of the 
fact that Bibhabati Devi had repudiated the plaintiff and had emphatically 
declined to recognise him as her husband Mr Chaudhuri contended that it 
■was unthinkable that an orthodox Brahmin lady would falsely deny her 
husband, and suggested in effect that widowhood was such an unenviable und 
almost shameful state that no Hindu woman would wish to remain m it, if 
•there was a possibihty of terminatmg it by acknowledgmg her lawful husband, 
however undesirable and even repulsive a man he might happen to be 
Mr Chaudhun even went so far as to contend that any sort of husband, 
however vile, would be regarded as better than none at all 


ITS TRUE SIGNIFICANCE 

It may be that to a certain extent there is some substance in that kmd of 
argument, and that in some circumstances one might reasonably take the view 
that nothmg but the strongest inducement would lead a Hindu woman volun- 
tanly to remain in a state of widowhood unnecessarily One has to ask oneself 
whether the arcumstances of the present case were not such that the ordinary 
-canons and obligations of a Hindu marital relationship might not have lost 
their force Ramendra Narayan Roy was admittedly a man who in the days 
before Daqeehng paid little or no attention to his wife, but spent his time 
with low companions and loose women He was suffermg from a foul disease 
■and was in evety way a thoroughly undesirable and unpleasant young man 


NOT NECESSARILY DISHONEST 

Before the plaintiff’s appearance m Dacca in 1921, Bibhabati Devi had 
been living for many years in affluence and great comfort She had made a 
life of her own with her brother and his family, and had long been accustomed 
to the routine and quietude of widowhood Moreover, it is part of the 
plaintiff’s case that Bibhabati Devi was not only devoted to her brother 
Satyendranath Banerjee, but was entirely subject to his influence and 
guidance Here was a combination of circumstances which one can easily 
understand might have led her knowmgly to refuse to recognise the plamtiff 
as a long lost husband It is not necessary, however, in my opinion, to go so 
far as to attribute Bibhabati Devi’s repudiation of the plaintiff to any deli- 
berate dishonesty on her part When one recalls the arcumstances and facts 
of the kind of married life Bibhabati Devi had had with Ramendra Narayan 
Roy, and remembers that she was but a young girl at the time of the events 
in Darjeeling, it is quite possible to take the view that she may very well 
have been, quite sincere in her belief that the man who in 1921 claimed to be 
Ramendra Narayan Roy was not her husband— possibly bemg stimulated to 
that belief by the attitude adopted by Satyendranath Banerjee towards the 
plaintiff or by subtle suggestion on his part 


CORRECT APPRECIATION OF WHOLE EVIDENCE BY TRIAL JUDGE 

Wliichever way one looks at the matter, it is manifest to my mind that 
both as regards Bibhabati Devi and Satyendranath Banerjee, there exists a 
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motive for a demal of the plaintiff, whereas, as regards many, if not all, of the 
promment witnesses on the other side, there was no motive or self-interest to 
induce them to acknowledge the plaintiff as Ramendra Narayan Roy I am, 
therefore, quite unable to hold that in all the circumstances the denial of the 
plaintiff’s identity by Bibhabati Devi is sufficient to outweigh the evidence on 
the other side ]ta any event, however, it seems to me that the learned judge 
has fairly and fully taken into consideration all the relevant matenals touching 
the question of direct identity, and has applied to it correct tests, as appears 
from the passage where he said “The court will have to look to (a) the quahtv 
of the evidence on either side, the credit of the witnesses, their position, 
education, power of observation, how far they recollect the Kumar, any reasons 
they have for telling an untruth, any proved falsehood in their evidence altered 
to support a case, such as the case as to hteracy or the dress of the Kumar or as 
to any particular feature, such as the colour of his eyes or the shape of his 
nose, (b) any facts mcontrovertible in the whole mass of evidence, the rocks 
in this apparent morass, that prove or displace this identity claimed ’’ By 
the somewhat picturesque description “rocks in the morass’’, the learned 
judge meant the photographs and the marks on the plaintiff’s body 


JUDGE’S VIEW ON DIRECT EVIDENCE OF IDENTITY DNASSAIDABI/E 

The learned counsel for the plaintiff argued before us that all the witnesses 
on the side of the defendants, who said they saw no resemblance between the 
plamtiff and Ramendra Narayan Roy, must have been wilfully giving false 

““y witnesses of undoubted 
^ disposed to go so far as to 

IS a matter of common knowledge and 
where another ^ resemblance between two individuals, 

the nlamhff atirl f m ^ establishing his claim, of course, lay on 

^ th^oart’ofL T the evidence pveu 

that the nlamtiff i« /p strong enough to show conclusively 


COMPARISON OF BODILY FEATURES 
turned his atteSior^to ^he ^rawdi^Sr 

comparison of the tu'o bodies ’ as he temef^ ^^«^ evidence relating to ‘the 

with that of Ramendra Narayan Sy SeTSTt 
construct the Kumar’s bodv from m u one can picture and 

the body such as might occur m hnnl L (^) recorded details of 

shoes made to order fd) hv d ^ t-makers or tailors’ books, (c) clothes or 
*spule lad ansM ’’“”'>■”5 “d made Wore the 

doctor made “ “e SfwL T ‘ 

m the year 1905, (e) any doimments^™^ a Harayan Roy was msarmj his We 
hat betore the .aaLTa,;.TrLraad”ft1 

Who knew Ramendra Narayan Roy ’ ^ ^ evidence of witnesses 
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INITIAL DIFPICULTY 

It IS obvious that m endeavounag to determine whether or not the 
plamtiff IS physically identical with Ramendra Natayan Roy, allowing of 
course for such changes as one might reasonably ascribe to the lapse of time 
since the disappearance of Ramendra Narayan Roy, the court below was 
confronted with the mitial difficulty of ascertammg and deciding what exactly 
Ramendra Narayan Roy looked like, what his features were, his physical 
peculiar bodily marks and so forth One has to bear m mind that very few 
people have sufficiently acute powers of observation or a suffiaently good 
memory, certainly not such a photographic memory, as will enable them to 
descnbe accurately the form and features of their intimate friends, even if 
they have quite recently been in their company, and still less, if the 
circumstances are such that tune has elapsed since the friends were last seen 
Few men could describe in detail the individual physical peculiarities, such 
as the colour of hair and eyes, or the precise shape of the nose or ears, of a 
fnend or even a close relative long since dead, and certainly not those of a 
mere acquaintance Hence the difficulty of reconstructmg an accurate linage 
of Ramendra Narayan Roy from the oral testimony given m retrospect by 
those witnesses who knew Ramendra Narayan Roy, even those who were 
closely related and knew him well In one respect, the problem was some- 
what simplified, because, as previously indicated, it did ultimately come to be 
agreed between the parties that Ramendra Narayan Roy was a man with 
fair hair and a fair complexion, characteristics by no means common among 
Bengalees, and as we were able to see for ourselves in the course of the appeal, 
the plaintiff is undoubtedly a man with fair hair and a fair complexion The 
witnesses on the plaintiff’s side said that the colour of the hair and the 
complexion were the same On the other hand, the defendants’ witnesses 
said they were not As the question of the precise shade of colour of the 
hair and complexion of Ramendra Narayan Roy depended entirely upon 
recollection, it is obviously quite impossible to base any conclusion upon the 
•evidence as to sameness or otherwise of the colouring Jyotirmoyee Devi 
in her evidence said that her brother Ramendra Narayan Roy's hair was kata 
(brown) as the plaintiff’s, his complexion very fair, slight red and yellow 
tinge, and his eyes kata hke the plaintiff’s She said that she herself, 
Ramendra Narayan Roy and the third brother Rabindra Nara3'an Roy, all 
had the same sort of complexion which she described as sahebt — ^i e , of the 
English variety, and the same sort of hair, brown or brownish, and one of the 
•defendants’ witnesses S P Ghosh testified to the same effect 

EXAGGERATED CASE MADE BY DEFENCE COUNSEL 

It seems that at the trial the case made for the defendants by their 
learned counsel m his opening was that the plamtiff is fair for a Bengalee, and 
-so was Ramendra Narayan Roy Ramendra Narayan Roy’s complexion was 
ruddier, his body yellowish and his face sun-burnt The eyes of both were 
“'not black”, Ramendra Narayan Roy’s being grey The hair of both brown, 

- but shades different Mr Chaudhun, it appears from the judgment of the 
court below, stated 

"Our case is that the second Kumar was a very much better lookmg 
man, sharp features, sharp nosej largish eyes The combmed effect of 
the setting of the features was that he looked a gentleman The plain- 
tiff looks a bloated palwan (wrestler) He does not look a gentleman 
nor a Bengalee ” 
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It IS verj' difficult to understand how the learned counsel could have 
thought, it helped his clients to put his case so high, for, when the plaintiff 
came bdore us for inspection, there was nothing in his appearance to warrant 
any such description On the contrary, in my opinion there was nothing m 
his appearance to indicate that he was not a Bengalee, or to suggest in any 
way that he could -not be Ramendra Narayan Roy in middle life 

Rven when arguing before us, the learned counsel, while not being quite 
so emphatic as respects the personal appearance of the plaintiff, still persisted 
in arguing that the plaintifi was not a Bengalee at all, and that he was nothing 
but a Punjabee peasant 


SOME ADMITTED COMMON PECULIARITIES 

Amidst the mass of conflicting and contradictory evidence on record’ 
touching the question of physical resemblance, there stand out certain things 
which, to my mind, tell heavily in favour of the plamfaff, for their existence 
IS beyond controversy, even if their precise significance is not It is one of 
the most significant features of this part of tlie case that the plaintiff has 
thick excoriated skin on his ankles — technically known as ichthyosis — and 
the defendants admitted that Ramendra Narayan Roy and his sister 
Jyotmnoyee and certain other members of the Bhowal family have the same 
peculiarity As regards Jyotirmoyee Devi, there is indeed no question whatever 
that she has the same sort of skin on her ankles as the plaintiff, as we saw 
for ourselves when she and tlie plaintiff came before us in order that we 
might examine their ankles It seems not too much to say that judging by 
appearances, the plaintiff certainly has what seems to be a Bhowal family 
characteristic, though Dr R K Qiatterjee w'as inclined to ascribe the rough 
skm on the plaintiffs ankles to tlie effects of self-acquired syphilis Then, 

Insurance Doctor m which it is stated that 
w ? Narayan Roy had a scar on the left outer ankle The plaintiff 

affidavit made by Kali Prasanna Vidyasagar 
Naravfln R ^ ^ information about certain features' of Ramendra 

the "brownish” I regard 

^ ^^^le, as two of the most 

Snt for on Jr 

account for on the mere basis of pure coincidence 


V 


OTHER FEATURES 


The learned judge has dealt senattm, 
age, height, figure, complexion, colour of* 
eyes 


in a comparative survey, with the 
moustache, eyebrows, eyelashes and 


Roy w^as bom ^0^^116 ^2^* Ramendra Narayan 
Wd \he opmiof the learned judge 

Roy would then have reached In Jut ?939 Ramendra 

have been 55 years of ase The nIaSff % Narayan Roy would 
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the findings of the learned judge are not justified fay the evidence he had 
before him 


COLOUR OF THE EYES 

Colow of the eyes This topic, as the learned judge remarked, presents 
features of great mterest, and certainly is of extreme importance As pre- 
viously stated, the colour of the plaintiff’s eyes is unquestionably brown- 
light brown, to be exact The witness Ganguli, the artist, said in his evidence 
(Vol 7, p 408), that to paint it, he would use burnt umber, but mix it with 
other colours to make it lighter m depth The case of the defendants, in 
Its inception at any rate, was that the colour of Ramendra Narayan Roy’s 
eyes was "bluish”, and this case was adhered to, though "after the amval 
of the report of the Insurance Doctor” (Caddy), as the learned judge puts it, 
in which the colour of Ramendra Narayan Roy’s eyes had been noted down 
as "grey”, the case was modified to tins extent that the eyes were grey 
which IS akin to blue, and which ordmary people would call "bluish”, and 
that was how the argument proceeded before us 


"RATA” eyes of the KUMAR MEANING OF "KATA^’ 

An examination of all the evidence relating to the colour of Ramendra 
Narayan Roy’s eyes shows that there is universal agreement to the extent at 
any rate that the eyes were "feafa”, which is a Bengali expression meaning 
approximately "not dark” A similar expression mainly in use among 
Mohammedans is "fearanja” One may take it, generally speaking, that "kata'" 
as applied to the colour of eyes really means lighter than ordinary Bengali 
ejes, and does not of itself definitely define the precise shade, and so would 
actually include light brown, hazel, grey, or blue, or any compound of 
these colours giving an intermediate shade To say, therefore, that Ramendra 
Narayan Roy’s eyes were kata, gives no exact indication of their distinct hue 
As we saw for ourselves, the plaintiff’s eyes are of a light brown shade, and 
therefore, could properly be descnbed as kata, but it does not necessarily 
follow that they were the same colour as those of Ramendra Narayan Roy, 
though the appropriateness of the description, as applied both to the plaintiff’s 
eyes and Ramendra Narayan Roy’s eyes, does assist the plaintiff to Some 
degree in that if one may so express the matter, it puts the plaintiff and 
Ramendra Narayan Roy into the same class as regards the colour of their 
eyes Or putting it another way, it differentiates, as regards eye colour, both 
the plaintiff and Ramendra Narayan Roy from the majority of Bengalees 

The learned judge makes the observation that kata ej'es, though 
exceptional and though classified together imder one name, must have 
some colour, and this must vary, but nobody in this couutrj , or at 
all events in Bengal and the Punjab, troubles about or particularly 
notices the precise colouring, and accordingly nobody refers to kata 
eves as blue or pale blue or water blue or faded blue or grey or 
bluish grev or steel grej or hazel or tawny or green hazel or the like, and 
he adds that a few of such shades exist in this country, or at all events in 
Bengali, and those that exist and get classed as kata are usually not pleasing 
shades, so that kata 65 es, like kata hair, are somewhat disfavoured in this 
countrv' The learned judge rather emphasised the fact that nobody notices 
the colouring of kata ejes, and stated that everybody is usualh content with 
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the perception that they are kuta, so that none but near relations, and per- 
haps not even they, would be able to express in words the exact colour of 
a pair of eyes they knew In support of this assumption, he refers to the 
evidence of S P Ghosh, who knew Ramendra Narayan Roy from his own 
childhood down to the year 1901, and also saw him subsequently, and also knew 
Jyotirmoyee Debi quite as well S P Ghosh put the eyes of Ramendra Narayan 
Roy and his sister into the same category, though, as the learned judge says, the 
lady’s eyes are hazel Whether these observations of the learned judge are abso- 
lutely correct or not, it is, in my view, abundantly clear from the evidence that 
the word kata is in one way exclusive, as it distinguishes from the normal, 
and in another way, and at the same time, inclusive, as it comprehends a 
variety of different shades of colour In a sense it is negative, and not positive 
It tells us what the colour was not rather than what it in fact was The 
learned judge himself seemed disposed to render kata as grey, when the 
plaintiff himself was giving evidence, though he translated it as “reddish” 
when another witness was giving evidence (see Vol 6, p 117) As already 
stated, the plaintiff’s eyes are unquestionably brown, a light brown rather 
than a dark brown 


VIRW OF TRIAL JUDGE RELIANCE ON DOCUMENTARY EVIDENCE 

The learned judge has fully examined all the oral evidence relating 
to the colour of Ramendra Narayan Roy’s eyes, and apparently 
formed the opinion that, to say the least of it, it w as in no way 
conclusive, and in that view I agree with him, and think he adopted the right 
course in basing his ultimate findmg on this pomt on written testimony 
of a more or less contemporaneous nature 


DESCRIPTION IN INSURANCE MEDICAL REPORT 

In the Insurance Medical Report of Dr Caddy, to which I have already 
referred, there occurs the statement “eyes grey” The learned judge investi- 
gates the question of how it came about that “grey” appears in the description 
in the Medical Report, and also the not insignificant circumstance that 
although the defendants knew the contents of this report as early as Julj', 
1921, they did not seek to make out a case of “grey eyes”, but of “blue” 
or at any rate “bluish” Was the explanation of this that there was somebody 
who was translating kata as grey, and the defendants thought, without appre- 
ciating the true meaning of kata, that it was the equivalent of grey, and 
might be appropriate to the plamtiff? 

DEFENDANTS’ FAU/URE TO CALL FOR THE REPORT 

Incidentally, it may be observed here that it is the view of the 
learned judge — and it seems to me that he was not unjustified in holding 
it — ^that the defendants of set purpose reframed from calhng for the medical 
report, and they thought or possibly hoped that it would remain out of the 
way in the offices of the Insurance Company, and never emerge again m 
time to embarrass them by reason of the note it contained concerning the 
mark on the assured’s left ankle The learned judge surmised that the 
defendants nevertheless visualised the possibility of this document somehow 
or other coming before the court, and trusted that they might derive benefit 
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^rom the presence of the word "grej” as apphed to the eyes, in the event of 
4he plaintiff taking the nsk of obtaining prodncbon of the report — as he 
eventnallj did The learned judge points out that the report was originally 
m the custody of the Insurance Company in Scotland It was obtained from 
the company by the Board of Revenue m Slay, 1921, and thus its contents 
uere disclosed to the Court of Wards It was sent back to the Insurance 
'Company in July, 1921, and there it remained until it was asked for on 
behalf of the plamtiff m October, 1934, and as appears from a letter wntten 
by the Insurance Company, it was sent out to India by air mail, and was 
produced m court on the 15th December of the same year Months before 
this, namely, on the 5th Februaiy, 1934, evidence had been given on belialf of 
(he plaintiff by one Ginsh Chandra Sen, who, as an insurance agent, had 
been instrumental m gettmg Ramendra Narayan Roy to take out a life 
3)ohc> m the lear 1905, and as such agent had been present on the occasion 
*of the medical examination of Ramendra Xarajan Roy by Dr Caddy 


EVIDENCE OF INSURANCE AGENT 

The gist of Ginsh Chandra Sen’s evidence was that Dr Cadcly m Sen’s 
•presence examined Ramendra Narayan Roy’s heart and lungs, took his vs eight 
and chest measurements, forced inspiration and expiration, examined a sample 
of his urine, and took his height Then the doctor sat dovs-n and began to fill 
in the medical portion of the form Then he put to Ramendra Narayan Roy 
the questions on the form regardmg private historv- These questions were 
put m Enghsh Sen says, “I translated the questions into Bengah, and asked 
tlie second Kumar to answer He answered m Bengah, and I translated the 
answers into Enghsh for the doctor Then the second Kumar was made to 
sign under his answers I do not remember having taken any other man 
of his complexion, ev'es and hair After the second Kumar signed, the doctor 
asked me to look for identification marks I said, white complexion, grey 
eves and brown hair were enough identifymg marks, as these do nor occur 
in a Bengalee” It appears that the defendants cross-exammed the witness 
with the object of showing that he -was not the agent concerned m the 
insurance at all, and that another man named Bhar was in fact the agent, 
and that the witness had made a false entry in his books After the medical 
report had been produced m court the defendants admitted that Ginsh Chandra 
Sen was in fact the agent responsible for the insurance 


DEFENCE EXPLANATION 

It was argued before us that the learned judge was wTong in flunking that 
"grev” was Ginsh Chandra Sen’s word and not Dr Caddy’s, and that the 
doctor did not record his own perception The argument was to the effect 
rliat the learned judge had misread or misinterpreted tlie evidence given, and 
that Ginsh Chandra Sen never said that it was he who had descnbed the eves 
as "grev”, and not tlie doctor himself 

The cunous thing is that there was no cross-examinataon specificallv 
■directed to this point It seems to me there is perhaps some 
ambiguitv- in what the witness said, whicli might easily have oeen 
cleared up, had the cross-examination on belialf of tlie defendants been 
a little more searclimg in character The learned judge attaches some signi- 
ficance to the fact that in the medical report what is wntten is “hair brown, 
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fair moustache, eyes grey” The words “eyes grey” occur after a full stop, 
and have faded more than, the preceding words, as though, says the learned 
judge, they were written a little later than the preceding words As just 
stated, there is, I think, some ambiguity in Sen’s evidence pn the point 
under discussion, but the learned judge had the advantage of seeing the 
witnesses, and has drawn an inference which cannot be said to be income 
patible with the evidence as recorded It is, in my opinion, quite possible 
that as Dr Caddy had seated himself to write down his opinion on the- 
purely medical aspects of the examination, he -svas content to trust to the 
observation of the agent for the supplymg of the answers to the non- 
technical questions This furnishes an mstance of the advantage which this 
court might have derived from having an opportunity of putting additional 
questions to the witness 

AFFIDAVIT OF KADI PRASANNA VIDYASAGAR 

The other document bearing upon the question of the colour of 
the eyes is the affidavit of Kali Prasanua Vidyasagar, and the 
learned judge regarded this as surer ground to proceed upon than the medical 
report Kali Prasanna had known Ramendra Narayan Roy all his life, and 
is a person of some standing In this affidavit he says, "hair and eyes ' 
brownish”, and the learned judge has accepted this description as correct, 
and accordingly came to the finding that Ramendra Narayan Roy’s eyes were 
light brown, the same as the plaintiff’s, and that "blue eyes" is a false trait 
deliberately ascribed to Ramendra Narayan Roy to distinguish him from the 
plaintiff Whether or not the learned judge was altogether right m the latter 
part of this finding, I think it may safely be said that there is no sufficient 
reason for saying he was not right as regards the actual colour of the eyes. 


features from PHOTOGRAPHS 

ifranhs^ *5^" dealt with the question of features from photo- 

Tis clear thS h. ^ hf discussed this matter at some length, and 
n L rLit carefully considered all the evidence given and 

points hf found f on the basif of certain 

the vhotosravht of Portraits When one remembers tliat 

of o?Ss and tSt were copies 

plaintiff was no doubt posed and "made. 

Roy of Ralndra Narayfu 

difficulty w coraine- f-n » ^und to say that I should have found great 

on the conflicting evidence of °he^ photographs, either 

or from a personal comoanson of th ^ cvperts or the photographic experts 

the photographs are of little or no assistance to^the^S ’ ^ ^ 

rrs 

of mr^y^n Ro, rf ae Xw “ 


SHAPE OF The nose 

judge says^ it is'^aitonr tfo« regards the nose, and as the learned 

JPage says, it is abo^t this feature tliat the controversy has*" raged the 
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fiercest, and in regard to it, the judge says that though in point of broadness 
the difference is not conclusive on the photographs, there is a difference in 
shape, and indeed this is not only obvious on a comparison but was admitted 
It was, however, argued before us on behalf of the plaintiff that this difference 
does not prove that the persons are not the same It was uiged that the 
difference in shape is due to changes which have manifested themselves since 
1909 Jyotirmoyee Devi stated m her evidence that to her it seemed that the 
nose was the same when the plainfaff came in 1921, though otlier people 
'said, it was fatter, because the man had grown fat 

PRESENCE OF A BONY GROWTH OR NODE 

At one time there was a suggestion, indeed an assertion, that the 
alteration in shape was due to the practice of ktimbhak, but this 
explanation was expressly abandoned by the learned counsel for the 
plaintiff during the argument before ns, and we were invited to hold that 
the real explanation of the change, if there really was one, was that on the 
right side of the nasal bone there is a bony growth, caused according to 
Dr Chatterjee by syphilis Dr Denham White and Dr Thomas did not 
agree that this was Ae cause, but as far as one can see, were at a loss to 
suggest any other cause I shall say something on the question of sj-philis 
a little later The learned judge was quite satisfied that on the evidence 
of the three doctors it was definitely proved that the plaintiff had sj-philis, 
just as Ramendra Narayan Roy had, and that this brought about the bony 
grouth— a node — and other changes in the nose, and thus the difference in 
the nose was satisfactorily accounted for, and the learned judge was by 
way of thinking that so long as the presence of sj'phihs explains the differ- 
ence in the nose as a thmg that occurred after the year 1909, that difference 
could not outweigh the rest of the evidence of identity, including the mark 
(» e , the scar on the ankle), noted on the doctor’s report, “of which the 
defendants were so afraid, and which the plamtiff called for from Scotland, 
as the defendants did not do so ’’ 

I 

CASE ABOUT THE MARKS 

The learned judge has tabulated the actual marks found on the body 
of the p laintiff under 13 heads When the plamtiff was under cross-examina- 
tion, it was put to him m connection with the eients of the 4th May, 1921, that 
“the marks on your person were seen, and it was given out that these were 
on the second Kumar”, and the same kind of suggestion was made to 
Jyotirmoyee Devi This, of course, does not apply to the marks acquired 
after 1909,— such as, the syphilitic marks,— the vaccination marks or the cjst 
under the tongue It was, in fact, the case of the defendants that none of 
the marks on the plamtiff were on Ramendra Narayan Roy at all, but were 
noticed on or about the 4th May, 1921, and were then falsely attnbuted to 
Ramendra Narayan Roy In short, the defendants-appellants argued both in 
the court below and before us that “the sister saw the marks on the plaintiff, 
and put them on the Kumar” It was nobodj’s case, and it was never sug- 
gested by the defendants, that any of the marks were fabricated or faked m 
any way whatever 

irregular SCAR 0^'ER LEFT ANKLE 

Of all the marks on the plaintiff, to my mind, the most striking 
and significant on the question of identity are the irregular scar over 
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the left ankle and the scaly feet, as it seems quite certain that similar marks 
were on the body of Ramendra Narayan Roy The irregular scar over the 
ankle was shown by the plaintiff m court in the month of December, 1933, 
and was declared by him to be due to a carriage wheel passing over his leg. 
According to the evidence of Jyotirmoyee Devi, in 1921 the mark was quite 
clear, and so well-defined that she could see it from a short distance away 
The mark was seen by Dr Denham White, Dr Thomas and Dr Chatterjee 
in January, 1936, but only with the aid of a magnifying glass During the 
course of the appeal the plaintifi pomted out the position of the scar to us, 
but by that time the scar itself was no longer discernible, and personally 
speakmg, I found it not very easy to distinguish the scar from the rest of 
the skin of the ankle None the less it must be taken as beyond dispute, that 
the plaintiff has, or at any rate, until a few years ago did have a scar in the 
position mentioned by him It was agreed that a scar tends to fade, and 
that in 1905, Ramendra Narayan Roy had no other mark to mention 


DEFENCE DENIAI/ OF SUCH A MARK ON KUMAR 

As already stated, it was, on behalf of the defendants, suggested to the 
plamliff m cross-examination that this mark of his was being falsely ascnbed 
to Ramendra Narayan Roy In addition to this, wntnesses, who spoke about the 
scar, or who gave evidence about the accident in which Ramendra Narayan 
Roy was said to have received an injury resultmg in sueh a scar, or evidence 
to the effect that Ramendra Narayan Roy was limpmg on crutches at the 
time of his brother Rabmdra Nath Roy’s marriage in the year 1904, were 
also cross-examined with the object of establishing that they were giving 
a se evidence The plaintiff’s own evidence on the matter is that some six 
or seven days before Rabindra’s marnage, the wheel of a phaeton went over 
his left leg, and as a result of the occurrence he was gomg about on crutches 
flip Devi, according to her evidence, actually saw 

with a w ^ accident She too was cross-examined 

with a view to showing this evidence was false 

befofr'^thr' defendants in the early stages of the trial 
before the Insurance Doctor’s report made its appearance m court at the 
mstance of the plaintiff on the 15th December, 1934 


CHADDENGE BY PDAINTIFF "HEDGING” BY DEFENDANTS 

askingThaTtte mart P‘^“^tiff, a petition, 

S^ the Sfendantrt^^^^^ ^ that the learned counsel 

Ramendra NarSln 1 state whether 

cause of It S bP T the ankle or not, whatever the 

that their caseliad always beS thafSm^d answered in writing 

accident in which the wheel of ^ Narayan Roy had no carnage 

"had not the mark which the^laintlff bn 
judge desenbes this as ”redmn^^ 

the defendants were not ouSe ^franf *^^t either 

altogether sure of ^ ttie court, or they were not 

ground of the Insurance reJS R V 

evidence that the mark on the plaintiff’s ankle t^n eSctiy“?hrSme s“ot 
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as the mark on Ramendra Narayan Roy, or corresponds exactly with it in 
size and shape, but this is in no way surpnsmg, seeing that the witnesses 
who testified as to the carriage accident m which Ramendra Narayan Roy 
sustained an injury were endeavounng to recall and describe a comparatively 
trivial, and rather common-place, event which had happened years before, 
and one which could have excited no more than a passmg interest, and nobody 
at the time would have troubled himself as to the resulting scar, its size 
or shape 


SUBSEQUENT PRODUCTION OF INSURANCE DOCTOR’S REPORT 

The learned judge has set out a chronological table showing the vanous 
events in connection with the Insurance papers There seems to be no doubt 
that they were originally procured from the Insurance Company, the Scottish 
Union and National Insurance Co , by Dethbndge, the then Secretary to the 
Board of Revenue, at tlie suggestion of Satyendranath Banerjee, who, almost 
immediately after the plamtiff’s declaration of identity, had hastened to 
consult the Board of Revenue, and then wrote the letter which was pubhshed 
in the "Englishman” of the 9th May, 1921 Dethbndge was in communication 
with the Collector at Dacca who represented the Court of Wards there, and 
It seems only a reasonable inference to make that all concerned with oppo- 
sibon to the plaintiff must have been fully aware of the course of events 
and the contents of the papers in question 

The learned judge was of opinion that the description of the scar in the 
Insurance doctor’s report fits the mark on the plaintiff’s person, as described 
by the doctors and seen by the learned judge himself, and so he says that 
there can be no doubt whatever that this mark, on the plamtiff was the 
mark seen by the Insurance doctor on the 2nd Apnl, 1905, when Ramendra/ 
Narayan Roy appeared before him, "unless anything displaces the identity 
of the man”, that is to say, the plaintiff The learned judge says that the 
defendants had good reason to be afraid of the Insurance report, and this 
fear is some proof of the identity of the scar 


NO EXPLANATION OF SCAR MENTIONED IN REPORT 

Although the witnesses for the defendants sought to do away ivith 
the limping on crutches at the wedding, and even the whole story 
of a carriage accident, no attempt was made to show any other 
cause for the scar which Ramendra Narayan Roy undoubtedly had 
on his left ankle Bibhabati Devi herself admitted the existence of 
the scar, and said she found this mark on Ramendra Narayan Roy 
at the time of their marriage, a scar that looked like a cut mark on 
Ins leg, left leg, slightly above the left ankle joint on the outer aspect, 
on tlie outer side of the leg As regards the suggestd limping at Rabindra 
Nath Roj/’s wedding, she went no further than to say, she did not remember 
it That Ramendra Narayan Roy did mjnre his leg, is confirmed by a letter 
nntten to Bibhabati Devi on the I9th February, 1904, by her own sister 
Malina m which the latter said "we are all glad to hear that Ramendra’s 
leg has healed” This letter was wntten rather less than a month after 
Rabindra Nath Roy’s wedding In all the arcumstances, and having regard 
to the relevant evidence, it is not surprising that the learned judge came to 
the finding that the irregular scar on the top of the left outer ankle of the 
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plaintiff IS the scar which the Insurance doctor saw, "if other facts point 
to the identity, and no other fact displaces it" ,To put the matter as its very 
lowest, both Ramendra Narayan Roy and the j^aintiff had a scar on the left 
outer nakle The coincidence is there, and It certainly tells in the plaintiff’s 
favour 


"SCAI^Y FRET’’-A BHOWAI, FAMII/Y PECULIARITY 

I have already discussed the scaly feet, and very little more on this 
point need be added Dr MacGilchnst saw this condition of the skin on 
the plaintiff, and said it is called ichthyosis or fish skin, and expressed the 
opinion that it is hereditary This opinion is of the utter (sic) > importance in 
view of the fact that the plaintiff stated that he and Rabindra Nath Roy, 
Kripamoyee Devi (sister of Rajendra Nath Roy, the father of Ramendra, 
Ranendra and Rabindra), Budhu (Jalad, Jyotirmoyee Devi’s son). Mam 
(Promodbala, J)'otirmoyee Devi’s daughter) as well as Jyotirmoyee Devi, all 
had this peculiarity It is to be noted that the plaintiff was not challenged 
on this point in cross-examination Jyotirmoyee Devi said that her father 
Rajendra, his sister Knpamoyee Devi, Ramendra, Rabindra and she herself, 
her son and her daughter, all have this condition Jyotirmoyee Devi we 
saw for ourselves, as already mentioned, and there is no doubt, m my opinion, 
that her instep and the plaintiff’s are very much alike as regards this curious 
skin condition Dr Ashntosh Das Gupta, the family physician, had said, 
roughness of the skin in the ankle-joints is a peculiar feature of the members 
of the Bhowal Raj, with the exception of Bara Kumar (Ranendra) and Indu- 
moyee (the eldest daughter of Rajendra) Dr Denham White observed the 
condition of the plamtiff’s ankle and the dorsum of both his feet, and when 
asked what it was, said "I think it is a condition of hyperkerotosis’’, 
possibly due to a deficient endocnne secretion, such as thyroid He said 
aat both he and Dr Thomas came to this conclusion It is impossible, 
therefore, not to agree with the findmg of the learned judge which he 
expresses in these words 'T find that the second Kumar had this fish skin 
on his instep and ankle, just as the plaintiff has it, and that the Raja 
Rajendra) and the other persons named by Jyotirmoyee Devi including 
herself had or have it too It is a thmg running in the family" 


MORE than a mere COINCIDENCE 

Is it to be treated merely as a second coincidence that the plaintiff should 
have the same sort of skin on the ankle as Ramendra Narayan Roy? No doubt 

fnothTr to^ha'i th^° unrated to one 

reTa?d to Dr Den^^ condition in this respect, especially having 

members of the family wJtti wSS rcertain^Sfn^"‘^’ charactensing vanous 
»i j •' ''"’cn a certain man was claiming close relation- 

t?mk It is'Iot ^ ^bose son that man XS to bTl 

think It IS not unreasonable to regard the common existence of the pecu- 
liarity as someUiing more than a mere coincidence, and at the very^east as 
affording considerable support to the claim that is being made ^Taken in 

carry the plaintiff a very long way indeed 



SYPHILIS 


847 


SYPHn^IS 

I now pass to the question of syphilis The learned judge, upon a 
careful examination of the medical evidence, came to the conclusion that the 
plaintiff IS "an old syphiliticilndividual”, and that on the right side of the 
hndge of the nose has occurred a bony growth 7/ 16th of an inch in diameter, 
— ^that on the left side of the bridge of the nose there has occurred a slight 
thickening of the bone,— that there is a shght thickening of the septum 
and in fl ammation of the mucus membrane of the nose, and that these and 
even the admitted bony growth alone, coupled with the fat from which the 
nose could not be altogether immune, and with the fact that there has been 
a slight “saddlmg”, explain the difference between the plaintiff’s nose and 
that of Ramendra Narayan Roy, judged by the photographs alone He points 
his finding by saying “These and the node alone are bound to change the 
appearance of the nose, so that it no more displaces his identity than the 
fact that he had come to have some grey hair ’’ 

As stated in the early part of tins judgment, one of the few facts about 
Ramendra' Narayan Roy, about which there could be no dispute, was that 
at the time of his apparent death in Darjeeling in May, 1909, he was suffenng 
from tertiary syphilis, and it was common ground in the case that Ramendra 
Narayan Roy had on him gummatous ulcers at that time It is obvious, 
therefore, that if it could have been definitely established by the defendants 
tliat the plaintiff had not and never did have syphilis, that of itself would 
have been enough to put him out of court On the other hand, a finding 
that the plaintiff is or was syphilitic goes no further than showing that the 
plaintiff IS not excluded from success in his claim on the ground of the 
absence of this particular disease As I pointed out to the learned counsel 
for the plaintiff, m the course of his argument before us, it is one of the many 
extraordinary features in this case that the plaintiff had to make it part 
of his case that he had suffered from syphilis, a position no one would 
willingly adopt unless it was absolutely essential to do so The plaintiff 
himself stated in evidence {Vol 4, p 98), that he had had syphihs, and no 
less than four doctors gave evidence regarding their examination of the 
plaintiff with a view to showing that he had bad syphilis 


medical examination of plaintiff 

When the defendants opened their case, they made an application to the 
court for an order directing the plaintiff to submit to an examination by the 
defendants’ medical man The plaintiff, be it noted, raised objection to this, 
but eventually consented on condition that the examination should take place 
m the presence of the plaintiff’s doctor, and an order was made by the 
court uith the consent qf the parties that the plaintiff should be examined 
by a doctor on the side of the plaintiff, and by a doctor on the side of the 
defendants, and that if they differed in their observations or theories, the 
plaintiff would be entitled to call his doctor to rebut any evidence given by 
the defendants’ doctor 

As an outcome of this order, the plaintiff was examined by three doctors 
altogether, all of whom gave evidence in the case The examination took 
place on the 14th January, 1936, and it is no doubt a verj' regrettable and 
indeed reprehensible circumstance that one of the doctors Dr E K 
Chatterjee, having arnved at the plaintiff’s house half an hour before tlie 
time appointed for the examination, should have taken the opportunity of 
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making a preliminary examination of the plamtiff in the absence of the other 
doctors He made a record of his observations in a note written in pencil, 
and he did not show this to the other doctors It was not without signi- 
ficance that this note deals solely with mdications pointing to syphilis, and 
contains no reference to any of the other marks which were to come within> 
the scope of the exammation This action on the part of Dr E K 
Chatterjee provided material for criticism, on the part of the defendants, as 
to the value of this doctor’s evidence, and this was augmented by the fact 
that the doctor thought fit to adopt the position that when he was engaged 
to take part in the examination, it was never disclosed to him tliat he would' 
be required to look for syphihs, though he was a specialist upon the subject 
Much was made of the fact that he took with him for the purpose of the 
examination a number of medical books, mduding several treatises on 
syphilis 


VADUE OF DR K K CHATTERJEE’S OPINION AS A SPECIADIST 

Reluctant as one is to cast an aspersion upon a member of an honourable 
profession, I am afraid one can only come to the conclusion that 
Dr E E Chatter] ee was not quite truthful, when he said he had no reason 
to think he was going to see a person with supposed marks of syphihs upon 
him, and he certamly was not altogether fair to the other doctors concerned 
One must also bear in mind that a specialist is sometimes so obsessed with,, 
or at any rate, has his mmd so much on his pet subject,— if one may use 
the egression,— that he is prone to find signs of the disease he speciahses 
in, where other medical practitioners would not On the other hand, 
where there is doubt as to the right diagnosis to be made from objective 
sips, one would ordinarily attach greater weight to the opinion of a speciahst 
a practitioner, not professing to have any great 

specialised knowledge I do not think that the defendants sought to put 

mSs^S'X ^ that tile 

baH prove conclusively that he had ever 

SeS ^nll£^^*^T the^east of it, it was 

Rot^s conditioiffif’iQ^o“?l havmg regard to Ramendra Narayan 

off as “gradually passed 

he (vas cured^rrocJ evidence that 

ne uas cured by God, and not by the sannyasis 


REASONABLE CONCLUSION ON MEDICAL EVIDENCE AS A WHOLE 
witnestes“°rST®" at length the various depositions of the medical 

mvJeS Sat I satisfied 

sideration all tiip p before arriving at his findmgs fully took into con- 

msSaShP,Sdp n?^°“i.^”i.^^^ ^"^P'te the criticism, which can 

joint examinptinTi T f i, t ^ Chatterjee’s behaviour in connection with tlie 
to thafofXSJ^^ "^1^® ^^^ter weight to his opinion than 

of the others cm rhp ^tiatterjee’s evidence was quite positive that 

tions were iinm-nTr ° ®rich less so, and the suggested alternative explana- 
rZZ to Accordingly, on a survey of aU the medical evidence, 

that there were indications that 
would be going too far, it certainly 

factorilv estaW +f, medical evidence does not satis- 

factorily establish that there was no syphihs in the plaintiff 
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OTHER MARKS 

With regard to the other marks on the plambff, as set ort by tiie 
judge on 22S and 229 of the judgment, I do not tl^ tot ^ 
impLance should be attached to them There rras orM evxd^f 
that Ramendra Nararan Roy had all these marks, but I am n 
much reliance can be placed upon it, and the learned judge hims^ seems 
to have been more tlian a httle dubious as to its value, as, in regard to most 
of them at anv rate, he qualifies his acceptance of *e evidence ^^r^^ssiOM 
such as "The surest basis of this conclusion will be the identi^ otherouse 
proved”, “If to identitj othermse appears”, and “unless it is displaced b} 
the failure of identitj on other grounds ” 


COKO/USIONS OX PHYSICAL IDENTITY 

The learned judge summed up his condnsions on to matter of the 
phjsical identity of the plaintifi with Ramendra Narayan Roy m a senes 
of proposibons, which shortly put are as follows 

Jrotirmovee Devi, Sarajubala Devi (Ranendra Narayan Roy’s widou), Saro- 
jini Devi (Bibhabah Den’s aunt) and Pura Sundan (Bibhabati Devi’s cousin) say 
tot the plaintiff is Ramendra Narayan Roy All other relations say the same, 
except Phamndra Banerj'ee and his sister and her son-in-law Jyotinnoyee Den’s 
belief is honest, or the sitimbon tot arose on the 4tfa Slay could har e never 
arisen Respectable and independent men, — elderly people having no sort 
of interest, and men of position and proper^,— “whom one would not suspect 
of romance of any kind”, and who would draw the line at perjury, — swear 
that the plaintiff is Ramendra Narayan Roy This combmation of testimony 
of itself presents a veiy formidable obstacle m the way of the defendants- 
nppellants, and it becomes all the more so, when one looks at the evidence on 
the other side and finds that there is not a smgle mdependent witness, who 
knew Ramendra Narayan Roy, and remembers him, who is really certam that 
the plamtiff is not to man he says be is ^ 

The learned judge then adds to all this the evidence afiorded by the 
identifying marks He has made a comparative table, demonstratmg the 
identitj- of personal features and marks, and mentions also one or tuo other 
points of similantj’ His conclusions from the thmgs set out m his table 
are that they represent "such “a collocation of accidents that can never occur 
in a second mdividual”. Upon the assumption that the learned j'udge’s table 
IS correct, to conclusion he draws from it is, in mx* opinion, a reasonable 
and proper one Even if one eliminates some of the points of similarity, 
unless anv one of them bad been “proved” m the legal sense to be defimtely 
against the plamtifi, as, for example, the colour of the eye, it would stiE 
not be unreasonable to hold that such a concomitance must involve a 
great deal more than mere comadence I think, therefore, that the learned 
judge was fully warranted in saying tot to plaintiff must be the second. 
Rnmar himself, unless it appears tot he had died at Darjeelmg, or that he 
is not a Bengalee 

Darjeeling has been dealt mth There remain to other tliree matters 
am one of which, as the learned judge appreciated, might conceivably 
operate to destroy to effect of the evidence on phvsical identity 
54 
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“MIND OF THE PI/AINTIFF” 

In discussing “the mind of the plaintiff”, the learned judge observed 
that if the -was educated, that, without more, would demolish the 

plaintiff, and nobody would trouble about memory or any thing else And 
again, if the second Kumar was educated m any sense, the plaintiff is not 
the man, and no minute examination of his ignorance of thmgs would be 
necessary The learned judge expressed the opinion, based on careful 
observation of the plamtiff himself, as he showed up in the witness box and 
upon the evidence he gave, that the plaintiff was absolutely illiterate, and 
indeed the learned counsel who represented him did not seek to argue 
otherwise, either m the court below or before us 


defendants* exaggerated picture of the KUMAR 

Much of the difficulty m the way of making a comparison between the 
mental equipment, or rather the lack of it, of the plaintiff and that of Ramendra 
Narayan Roy, arose from the fact that the evidence as to the exact standard 
against which the plaintiff was to be measured, the criterion to be applied, was 
hard to ascertain It seems quite obvious that even as regards the interests (sic) 
of the defendants, the standard put forward was very much too high; viewed in 
the light of the question put by Mr Chaudhuri in the cross-examination of the 
witness Ghosal {Vol 4, p 3) If that had represented a true picture of Ramendra 
Narayan Roy, it certainly would have been amazing, as the learned judge 
points out, that any sane man could have imagined for one moment that the 
plaintiff~a Punjabee peasant according to the defendants— -would ever be 
able to sustain the part he was undertaking to play It beems clear that 
the defendants came to realise this to some extent, at any rate, after some 
witnesses had given evidence on behalf of the plaintiff as to the kind of person 
'Ramendra Narayan Roy really was, and then a sort of toning down began, with 
the result that the gulf between ]^mendra Narayan Roy and the plaintiff, if 
there was one, became considerably narrowed To put the matter another 
way, the defendants found that it was quite impossible, or at least impracticable, 
to get their witnesses on the question of Ramendra Narayan Roy*s mental and 
intellectual attainments to maintain the level originally set The result of all 
this was that the combined effect of the evidence was that the standard the 
plaintiff had to conform to, in order to succeed in establishing mental identity 
with Ramendra Narayan Roy, or, at any rate, to show that the difference 
was not so great as to oust the other findmgs on identity was very much 
lowered 


1 

“PHANI’S DIARY" 

The learned judge has very carefully examined all the evidence 
relevant to the question of the education, knowledge and pursuits of Ramendra 
Narayan Roy, for the purpose of ascertaining whether the cross-examination 
of the plaintiff and the answers he gave in the uitness box reveal ignorance 
of any of the things m regard to which Ramendra Narayan Roy would or 
ought to have been able to answer correctly, due allowance being made for 
the lapse of time, absence from contact with the subject matter of the diverse 
questions, and forgetfulness or loss of memory I would here repeat that, m 
my opinion, nothing could be more reprehensible in connection with the 
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preparation and presentation of a smt at law than ' the coaching, as it 
nindoubtedly appears to be, of the witness Phanmdra Banerjee by means of 
that “amazing book”, as the learned judge calls it, which m the argument 
before ns, was referred to as "Pham’s diary” I have no doubt whatever 
that this witness was put mto the box as “a sort of second Kumar’s intellec- 
tual double”, to use the words of the learned judge, and "as a measure of 
what he (the second Kumar) would be like, if he were living today” If and m 
so far as the Case of the defendants has suffered detriment from this manoeuvre, 
it IS entirely their own feult 


TRIAL JUDGE’S CORRECT ESTIMATE 

1 I 

The learned judge has fully considered the matter of Ramendra 
Naraj'an Roy’s degree of education, his acquamtance with Enghsh and 
English customs and clothes, and his knowledge of the various sports 
and pursmts, about which the plaintiff was asked in cross-examma- 
tion, and he comes to the conclusion that Ramendra Narayan Roy, 
when he left for Darjeehng, was just as ilhterate as the plaintiff, and that 
the whole of the cross-examination of the plaintiff, so far as it went to his 
general knowledge, was over his head, and so'far as it went to sports, it 
dealt with thmgs which Ramendra Narayan did not know' I am bound to 
say, speaking for myself, that the reading m court of the cioss-examination 
of the plaintiff created in my mind the strong impression that much more 
might have been done than was, in fact, done to test the bona fidej> of the 
plaintiff I entirely agree with the learned judge that it should not have 
been beyond "the combined memories of a thousand people aided by the 
skill of lawyers and the memory of the wife” to think of somethmg which 
no amount of tutoring could have prepared the plainhff to meet The learned 
judge is quite right, in my opinion, m flunking that it w'ould not have been 
feasible "that the whole memory of the second Kumar” could be put en bloc 
mto this Punjabee peasant In my view, the cross-examination was mainly, if 
not entirely, directed to matters m regard to which the actual knowledge 
of Ramendra Narayan Roy was, to say the least of it, extremely dubious, 
and many of the topics dealt with and the form of the questions were such 
that even if Ramendra Narayan Roy originally had some knowledge of these 
topics, he might easily, after the long lapse of time, have found himself in 
the position of not being able to recall that knowledge or to give correct 
answers to the questions asked 


NO PREVIOUS TUTORING OF PLAINTIFF 

In my considered opinion, the learned judge was quite right m the 
estimate he formed of the kind of man Ramendra Narayan Roy wras, and of 
the amount of knowledge he possessed concerning the vanous topics which 
were the subject matter of the cross-exammation of the plaintiff The learned 
judge was, I think, quite justified in saying that the remarkable thing about 
the cross-exammation was that it did not touch, "except incidentally and 
^neralh, apropos of nothing, the Kumar’s memory”, except for four thmgs, 
ms syphihs, the tutors who taught him and their success, a few questions 
about what occurred at Darjeehng and a question about the Bara Dalan, the 
manager’s house in the Raj ban at Jaidebpur It seems to me obvious that 
tuere must have been many topics in regard to which the plaintiff might have 
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been subjected to a raking cross-examination, against which no amount of 
previous tutoring would have proved an effective shield To mention only 
one example, no amount of tutoring wcjuld have enabled the plaintiff to 
identify persons produced before him in court, or even photographs of men 
or places I see no indications whatever that the plaintiff had, in fact, been 
tutored in any way On the contrary, he displayed an abysmal ignorance 
of matters in regard to which one might have expected him to have acquired 
some knowledge as the outcome of his long residence with Jyotirmoyee Devi, 
his stay in Calcutta and his social and other activities there 


MISHANDLING OF 6aSE 

It cannot be denied that in various respects this case has been mishandled 
on both sides, and it was no doubt a blunder in tactics as well as being ethically 
wrong to endeavour to further the plaintiff’s case by calling evidence to lend 
support to the plaintiff’s mabihty or apparent inability to (count , but I 'do not 
think that the plaintiff’s failure to answer the counting questions) put to him, 
is of any serious consequence I think it is more than likely that he was 
being rather stubborn, and in a way aggressive, by way of reaction to the 
sort of catch questions which from time to time were put to him in cross- 
examination, and that his refusal to count was not due to ignorance This 
seems to be the learned judge’s view also 


PLAINTIFF’S CROSS-EXAMINATION A SPECIES OF “LOGOMACHY” 

I think the learned judge was quite right in thinking that in judging the 

cross-examination of the plaintiff and the nature of the questions put to him, 

many of them might not unfairly be described as constituting a species of 
logomachy rather than a searching of mind or memory, — one has to endeavour 
to consider and appreciate how an ilhterate and vacuous mind would be likely 
to respond to words not known or not familiar to it, or to words taken apart 
om any context To put to such a man questions involving puns, or to pass 
rom to word, from meaning to meaning, would be almost certain to cause 
him to become confused and ummpressive With all respect to the learned 
counsel concerned and with regret, I find myself in complete agreement with 
the learned judge s criticisms of the cross-examination, and upon a very careful 
m evidence, I am unable to hold that the learned 

“ ""^"tion to knowledge of 


JUDGE’S CONCLUSION ACCEPTED 

conn^ernartT.^,r^^’ conflicting evidence, constiucted a 

the rf the plemhB as d^dosed by l“ W hf^Swere m 

the learned \ndo-e tlint disagreeing with the conclusion arrived at by 

and 1 ^as illiterate in 1909, 

the nlaS^I the mind of 

tion is not diffprAtit -f ^ defendants revealed by their cross-examina- 

tion, IS not different from vhat would he the mind of the second Kumar to-day 
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LITERACY* SPURIOUS LETTERS PUT FORWARD BY DEFENDANTS 

The learned judge has dealt with the question of Ramendra Narajan 
Roj’s ability to write under a separate heading, which he entitles, tlie 
“Literacy of the second Knmar*’ This is a matter concerning i\liich there 
was much controversy and discussion in the appeal before us as well as at 
the trial The defendants contended that Ramendra Narajan Roj, though 
not in any sense an educated person, could read and wTite without difficult}, 
and in support of this, the} produced m court on the 19th No% ember, 1932, 
a senes of letters alleged to liaie been wntten bj Ramendra Narajan Roj 
to his wife Bibhabati Devi These letters were put to the plaintiff m cross- 
lexamination, and he repudiated them It was indeed the contention on the 
plaintiff’s side that all these letters were forgeries, and I ha\e no doubt that 
the learned judge was right in rejectmg them as not being genuine for the 
reasons which he gives in support of his ruling The attempt on the part 
of the defendants to substantiate their contention that Ramendra was a fairly 
facile writer by putting forw'ard these spurious documents was in a w’ay 
analogous to a false defence of alibt in a criminal case, in that failure was 
bound to react very unfavourablj^ on those w'ho w'ere unsuccessful in 
pefsuading the court to accept their contentions 


BENGALI AND ENGLISH SIGNATURES OF PLAINTIFF 

\ Apart from these letters, the only Bengali handw ntiiig of Ramendra is one 
signature The plaintiff in his evidence said, as to his present knowledge, tliat 
"he could sign his full name, Ramendra Narayan Roy, in Bengali, and could sign 
his name in English in three ways, namely, Ramendra N Roy, R N Roy and 
R N R , but when he was asked in cross-examination to pick out tlie com- 
ponent parts of the signatures, he w'as unable to do so, or rather made an 
attempt which was incorrect except m two respects The learned counsel for 
the plaintiff admitted in the appeal that the plaintiff was incapable of dissecting 
his signatures The learned judge took the view that, the whole signature, 
whether in Bengali or in English, had become to the plaintiff notlung but a 
mark, though he thought that when the plaintiff did gi\e the two correct 
answers, that was indicative of some trace of real memorj and not a mere 
lucky guess 


PLAINTIFF’S EVIDENCE OF LITERACY 


It IS unquestionable that the plaintiff was quite illiterate Though he 
could manage to make four signatures, he had no idea what the signatures 
represented, and certainly, he was unable to read anj-thmg, even his own 
name The question, then, arises whether Ramendra Naraj-an Roy was equally 
incompetent A number of witnesses gave eiidence on the side of the 
plaintiff to show that after the death of liis father, Ramendra gave up all 
pretence of studjang and his tutors found it quite impossible to do anything 
with him One of the witnesses stated that he tried to teach English to 
Ramendra Narajan Roj, without his being aware of what was being done, as he 
was so waj'ward and had such a temper that he would haie resented anj serious 
instruction The learned judge has relied upon certain documents, namely 
(1) A letter wntten bj A H Wharton who was appointed after Rajendranath 
Roj’s death to teach the three Kumars colloquial English This letter was 
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written on the 25th Jnlj, 1902, and as the learned ]ndge puts it, it is "full 
of disgust” Wharton had realised the hopelessness of trying to instal any 
learning 'into the minds of the Kumars, and was resigning his post m 
consequence (2) A report made by H C F Meyer, who was then the Manager 
of the Bhowal Estate, to the Collector of Dacca This report is dated the 
15th June, 1904, and in it Meyer said, “as regards the two younger Kumars, 
you yourself know it is impossible to do anything with them * * * ' 'j^^y 
have had next to no education” (3) A letter from Kah Prasanna Ghosh dated 
the 26th April, 1905, written to Ramendra Narayan Roy Kali Prasanna Ghosh 
was at one time the manager of the estate and had known all the three 
Kumars from their infancy The only relevant part of this letter, however, 
was a sort of postcript m an unidentified handwriting, and so was not properly 
admissible in evidence 


HANDWRITING 

The importance of these documents was stressed before us in the appeal, 
and no doubt the letters of Wharton and Meyer were very significant, and^ 
there was a good deal of oral evidence on similar Imes Having discussed 
the relevant evidence touching the question of the literacy of Ramendra 
Narayan Roy, the learned judge stated that the point remained, whether 
whatever hteracy Ramendra Naraj'an Roy did acquire from the labours of his 
tutors, could lapse to complete illiteracy, except for the ability to write the 
signatures without even a knowledge of the letters composing them And 
so the learned judge passed to a consideration of the handwritme of the 
plaintiff and that of Ramendra 


expert opinion SOUGHT BY DEFENDANTS BEFORE TRIAD 

evidence of experts on both sides given 

SrLn Rof i signatures of Ramendra 

Aarayan Roy of the year 1909 or earlier, and admitted signatures' of the 

after the plaintiff 

tures unoi t St S S' ^^^h nineteen signa- 
ling fo? S; Sasanka Coomar Ghosh. 

? j r defendants, sought the opinion of one S C ('haudhnri 
«ho had formerly been the Government hLdwnting expert attached to the 
tomnal Inves(,gaoon Dep.rtm«,t m Cdcirtta A reSm to 

sTXd fe" ptof o' "-o ta,penlA 


tas No'O'O” Roy "-I 

7 Hundis and one hand-note 
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Gioup B 

(1) Four vakalatnamas with signatures of the Impostor as 
Ramendra N Roy in Land Registration cases at Dacca m 1929 

^ (2) Three typed petitions containing eight pages in Land Regis- 
tration Appeals Nos 50 and 51 of 1929-30, filed before the Collector 
of Dacca, and. bearmg the signature of the Impostor as Ramendra 
N Roy 

‘ I 

(3) Two petitions in Bengah m Land Registration cases Nos 2718 
and 2719 of 1929-30 before the Land Registration Deputy Commissioner 
and signed by the Impostor as Ramendra N Roy, six pages 

To this was added — 

N B — Signatures m Group A of Kumar Ramendra Narayan Roy 
underlined with a red pencil are to be compared with those of the 
Impostor in Group B also similarly underlined Five signatures from 
each group which are most dissimdar may be selected for comparison, 
and opinion with reason may kmdly be recorded Pnnts, enlarge- 
ments, as well as the negatives, are to be returned along with the 
expert opinion and the documents 


A DISINGENUOUS ATTEMPT 

A more disingenous, and indeed improper, way of obtaining an independent 
and unbiassed opmion than this would be hard to find The writer of the 
note above set out made no secret of what he wanted, and the use of the 
word “Impostor” was quite obviously designed to influence the views of the 
expert The learned counsel for the defendants admitted that he could not 
justify this method of submitting the signatures to tlie expert, and said it was 
wrong, foolish and indiscreet I regard this as another instance of unfor- 
tunate tactics on the part of the defendants It is significant that a note 
was added to the document, asking that the expert should send his opinion 
to Mr S C Ghosh at 19, Lansdowne Road (Calcutta) or delivered to 
Mr S N Banerjee (that is to say, Satyendranath Banerjee) at the same 
address In this note also it is reiterated that "five signatures from each 
group which are most dissimilar may be selected ” 

The remarkable thing was that in spite of the obvious desire to influence 
the expert against the “Impostor”, Cliaudhuri wrote a report in winch, 
having set out a strmg of differences in the signatures in the two groups, he 
en^ed by saying in effect that it seemed more probable that the wnter of the 
A series was the writer of the B senes, and the differences uere caused by' 
infirmity, old age or disease He obsen'ed in both lots certain common 
characteristics, and was of the opinion that an imitator would not have been 
able to reproduce these common characteristics, and then, as it were, imposed 
upon them indications of infirmity or old age 


LATER APPROACH TO SAME EXPERT BY BOTH SIDES 

The letters m Bengali which Ramendra Narayan Roy was said to have 
written to his wife Bibhabati (which have already been discussed in this 
judgment) were originally filed in court in a sealed cover They were 
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photographed by order of the court in December, 1933 The photogiaphs of 
the letters, together with some admitted signatures of the plaintiff, were sub- 
mitted to S C Chaudhun,— incidentally, it was, I think, admitted on behalf 
of the defendants that the sealing up of these letters was foohsh, and sending 
them to the expert equally so,— on the 4th January, 1934, for his opinion 
Before he gave his further report, he, however, received another requisition 
On the 9th January, a pleader, actmg on behalf of the plaintiff, went to 
'SC Chaudhuri for an opinion on two sets of English signatures, those of 
Ramendra Narayan Roy and the plaintiff, and on the Bengali handwriting 
Chaudhuri dechned to give an opinion on the Bengali set, as he had already 
given one to the other side, but he did give an opinion on the Enghsh set 
to the effect that they were by the same hand 


CALLING OF EXPERT AS WITNESS BY PLAINTIFF 

Shortly after this, S C Chaudhun gave evidence on behalf of the 
plaintiff He was cross-examined by one P N Mukherjee, a pleader ordinarily 
practising at Alipur, and supposed to be an expert in handwriting He had 
preriously been employed by the defendants to consult S C Chaudhun, 
regarding the signatures in dispute, and had had a discussion with Chaudhuri, 
before the latter submitted his report to the defendants It was suggested 
before us that in the circumstances it was highly improper that P N 
Mukherjee should have been brought m to cross-examine the witness, and 
I am bound to say that by so acting Mukherjee put himself in a very 
invidious position The conduct of S C Chaudhuri too is open to criticism 
in that he consented to give an opinion to the plaintiff after he had already 
given one to the defendants, and it detracts very considerably from the 
value of the evidence he gave in- court It does not, however, affect the 
value of the opinion he gave to the defendants in the year 1932, as at that 
time he had not been in communication with the plaintiff at all 


JUDGE’S FINDING ACCEPTED 

The learned judge has fully considered the evidence of S' C Chaudhun, 
and that of the defendants’ witness, Hardless, and with regard to the 

nineteen signatures on the memorial, he came to the conclusion that it 

would have been impossible for anyone to have written them unless he 
knew how to write He thinks that the plaintiff could not have learned 
Z 1921, seeing that he does not know the letters, and 

with 1 fa English and Bengali, must have been written 

with a faint memorj of at least one of the letters I think, there is a nreat 

Diamhff h’rf P’J I'^^ore us on behalf of the plai'ntiff, that if the 

p aintiff had been coached with a view to his being able to write the siena- 

made’ no fhe’^S^ f 

m the '“t ®'g“atures, even if he were not taught writing 

learned iudtfe\hTrt ^ disagreeing with the view of the 

. be forgotten, and lapse from a bare literacy to illiteracy is bv no means 

easily forcrpt the ind /i script and then not keep it up, would 

Particular^er!? nr reproduce a 

P cular word or set of words, such as a signature Upon a reyiew of the 
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opinions of the two experts, there seems to me no good reason for dis- 
sentmg from the finding of the learned jndge that tlie signatures of Ramendra 
Naravan Roy and the signatures of the plamtiff are by the same hand 


LOGICAL WORKING OF pjDGE’S ]*IIND 

Despite the cnticisms directed against the judgment of the tnal court, it 
seems to me that the more one looks into it, the more one appreciates the 
logical workmg of the learned judge's mind Throughout the judgment, he 
is endeavourmg to amve at the truth, upon the evidence before him, by 
a series of stages whereby he, step by step, ehmmates m turn aspects of 
the plaintiff’s story, each o^ which might be sufGicient to destroy him By 
his findmgs on the bodj and mind of the plamtiff, and on the handwriting, 
he had reduced the problem before him to a pomt, where he is able to saj 
I have examined so far the body and mind of the plamtiff, feature bj 
feature, and seen nothing that displaces the identity proved by direct 
evidence of the kind stated, and by a collocation of undisputable features, 
that cannot occur m a second mdmdnal I have found that the handwriting 
IS the same, and the plaintiff is untutored And thus he reaches the position 
that he is able to say “Nothmg, in mj opinion, can displace the identity, 
•unless it appears that the second Kumar died at Darjeeling, or that 
the plaintiff is Mai Smgh of Anjla, or not a Bengalee at all” 


PLAINTIFF'S IDENTITY— A PL*NJABEE OR A BENGALEE’ 

There now remams, therefore, for discussion this last question of whether 
the plamtiff is a Punjabee, as the defendants appellants sav, or a Bengalee 
In looking at this question, one cannot help feehng once again, how 
extreme!} unhkely it is that, if Jyotinnoyee Den had been minded to stage 
a gigantic imposture, she would have chosen a man of a different race from 
that of her brother — and a hopelessly illiterate man at that — ^to plav the part 
of the pnnapal actor in the drama, especially, if as the defendants onginalh 
maintamed, he bore no resemblance whatever to the character he was 
destined to represent Nevertheless, the case made in the defendants’ 
written statement was that the plaintiff is a Punjabee At the trial, tlie 
defendants went further, and endeavoured to prove that he was one Mai 
Smgh of Aujla, a village in the district of Lahore m the Punjab, though this 
was not put to the plamtiff himself, when under cross-exammation The 
plamtiff was not asked whether he was Mai Singh, and he was not even 
asked whether he was Sunder Das, which was the name adopted by lum 
nt the time he was mitiated as a sannyasi b} the guru, Dharam Das 


STORY OF THE PUNJAB ENQUIRY 

In order to appreciate the evidence given on the question of whether 
the plamtiff is a I^njabee, it is necessary to go back to the month of May, 
1921 The plaintiff had presented himself before Lmdsay, the Collector at 
Dacca, on tte 29th May, and had asked for an enqmry It would appear 
that either on his own imtiative as an outcome of this intemew, or possiblv 
because it had been suggested by Satyendranath Banerjee, Lindsay arranged 
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for a police of&cer, Sub-Inspector Momtazuddin, and a steward of the Bhowal 
estate called Snrendra Chakrararty to undertake an enquiry m the Punjab 
for the purpose of ascertaining the identity of the plaintiff, and these two 
started off to the Punjab on the 31st May, taking with them a photograph 
of the plaintiff 


REPORT OF SURENDRA CHAKRAVARTY 


About a month later, namely, on the 27th June, 1921, Surendra Chakra- 
\arty sent a report from the Punjab to the Assistant Manager of the Bhowal 
estate In that report, he stated that he and "Monmohan Babu”, the name 
assumed by Momtazuddin for the purpose of the enquirj', proceeded to 
Calcutta, and from there to various places, until they arnved at Hardwar 
There Surendra Chakravarty got to know of a sadhu named Hirananda, 
who was at a place called Karikhal Surendra Chakravarty showed the 
photograph to Hirananda, and a chela of the latter at once said that it was- 
a photograph of Santodas, a chela of Dharam Das The same day Surendra 
Chakravartj’ and Momtazuddm proceeded to Amntsar, found Hirananda at 
Sangawalla Akh/ra at Amritsar, and there they showed the photograph to 
Hirananda, and to his chela Santaram, and Santaram recognised it, as bemg 
a photograph of Sunder Das, a disciple of Dharam Das The report went 
on to saj' that Surendra Chakravarty and Momtazuddin proceeded to a 
place called Chhoto Sansra, some 20 miles from Amntsar, and there they 
made contact nith Dharam Das, they having been informed that Dharam 
Das nas livmg there Directly Dharam Das saw the photograph, he recog- 
nised the man whose photograph it was, and at the same time a chela of 
Dharam Das, named Deva Das, also recognised it, and both of them said 
that the man m the photograph was Sunder Das 


According to the report, information was given, “About 15 years ago- 

Mrain Singh of Aujla had brought Sunder Das to Dharam Das and got him, 

then aged 15, mitiated as a disciple” On the day on which the report was 

sent, Dharam Das, Deva Das, Santaram and certain other persons were taken 

a ^fagistrate, and made to identity "the standing photo of Sunder 

Das The report stated that the Jaidebpur sadhu is a Punjabee, and a 

pos scnpt was added sajmg, “the ongmal name of Sunder Das, and the 

und?' ascertained, but only the name of his 

Babu he that t i l! Vu by Kali Mohan 

Babu, be that of the Jaidebpur sadhu, he is certainly Sunder Das” 

On the 2nd Juh, 1921, the Manager of Bhowal estate sent to Lindsay 
an English translation of Surendra Chakravarty’s report with a covering 
letter m nhicli he said, “They have got some^ clueTirac out Z rZ 
identitj of the man in the near future” He also said m Z Ser-The 

fhe^adhu iTlbom toTe P^°°^/bont cremation, and as the real identity of 
the sadhu is about to be ascertained, the proposal, if any, of chaneintr anv 

portion of the notice should be reconsidered” He wa^ refemne to the 
“Impostor Notice” of the 3rd June retemng to the 


i Telegram to bibhabati devi 

repo? iSs ttlegSed f ^ contained in the 

report, «-as telegraphed to the manager by Bibhabati, and the telegram said. 
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"Just received wire saying antecedents traced” The learned judge expresses 
the opinion that the reason for this telegram sajing that the antecedents 
had been traced is that Momtaznddm uent to Aujla on some date before 
the 1st July, 1921, and vended the information, recened at Sansra from 
Dharam Das on the 27th June, that the plaintiff uas Mai Singh, and the 
learned judge makes the comment that having regard to this telegram, it 
would be idle to pretend that Satyendranath Banerjee had nothing to do 
uith the enquiry, and it seems to me that that was a reasonable inference 
to be drawn from the circumstances 


statements of ' PUNJAB WITNESSES 

On the 27th June, 1921, Dharam Das Naga made a statement before 
Raghubir Singh, an honorary magistrate at Rajasansi, a place situated some 
seven or eight miles from Amritsar He identified himsehf as being a chela 
of one Hamam Das, and stated that he resided at Monza Sansra, tliana 
Anjla m the district of Amntsar, and said, “This picture which has been 
shown to me is that of my chela Sunder Das”. According to tins Dharam Das, 
Mai Smgh used to live in Monza Aujla m the district of Lahore, and a consm 
of his Naram Singh had brought him to Dharam Das some eleven years 
preiuously, and Dharam Das made him his disciple ^ He then proceeded to 
give some description of Sunder Das This statement was proved by 
Raghubir Singh, and there seems to be no doubt that it was made by a 
Dharam Das on the 27th June, 1921, after he^had seen a photograph which, 
for purposes of identification, uas marked by Raghubir Smgh, as P 1 
On the same occasion, three other persons made statements after seemg 
the same photograph It is obvious that none of these statements could 
be evidence properly admissible The details given by Dharam Das who 
appeared before Raghubir Smgh showed that the person he was speaking 
of belonged to Aujla, and that his consm was Naram Smgh,, and his 
guardians or the people uho had brought him ,up, were Manga Smgh and 
Labh Smgh If, as is to be inferred from what, Dharam Das said, this 
Mai Smgh was initiated m 1910, when he was 20 years of age, he would 
only have been 46 by the time the tnal m the court below came to an end 

It has to be recalled that on the 26th .lugust, 1921, the Dharam Das, 
who was the plaintiff’s guru, came to Dacca, and went away from there on 
the 30th .August He left m a somewhat hurried fashion "for fear of the 
police”, as the plaintiff said m his evidence 


COMSnSSION EVIDENCE AT L.\HORE 

$ 

In the course of the trial, it was proposed, on behalf of the plamtiff, to 
prove statements made by this Dharam Das, while he was at Dacca, but the 
learned judge refused to allow this to be done on the ground that the 
pioposed evidence was not admissible There was apparenlty no intimation 
by either side that Dharam Das was going to be called as a witness, and 
all that was tendered was the 'evidence taken on commission of some ten 
witnesses of Lahore, who had given evidence, with a view to showing that 
the plaintiff was Mai Smgh, identifymg him by means of photographs, which 
were produced before a Commissioner at Lahore 
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BOGUS DHARAM DAS PUT INTO THE BOX BY DEFENDANTS 

On 21st September, 1935, a man was pnt into the witness box who said 
that he was Dharam Das, and that it was he who had made the statement 
before Raghubir Singh to W'hich reference has been made This 'Witness 
said that the plaintifi (who was in court) was his chela Sunder Das, and that 
he was really Mai Singh, and belonged to An]la The witness further said 
that he himself had never been to Darjeelmg It was contended on behalf 
of the plaintiff that this witness was not the Dharam Das who had been 
the plaintiff’s gtirti dunng his wandermgs, but was a man who had come 
into the box to personate the guru,— and the learned judge, upon a considera- 
tion of the evidence which this witness gave, came to the conclusion that 
he w’as in fact an impostor, in the sense that he was not the Dharam Das 
w'ho had been the plaintiff’s guiu, and who had come to Dacca in August, 
1921 


CONTRADICTORY DEFENCE EVIDENCE 


The learned judge has examined the evidence of the ten persons who 
were examined on commission in Lahore, wuth a view to proving that the 
plaintiff was Mai Singh These witnesses had given their testimony in 
October, 1933, and it appears from their evidence that some two years before 
they gave their evidence, a man named Arjnn Smgh Pardeshi had inter- 
iiew’ed them, and had shown them a photograph which they identified as 
being that of Mai Singh All the witnesses, with the exception of two, admit 
that this was so, and even the two were shown two photographs of the 
plaintiff one, where the plamtiff is shown sittmg down, and dressed in a 
Imgi, and the other being the photo marked D 2 which the judge called 
“the Gonlla photo’’ of the plamtiff The witnesses identified the man in the 
photographs as bemg Mai Singh, and they also identified certain other 
photographs of the plaintiff, including the photographs which were marked 
PI, P2 and P4 According to their evidence, the Mai Singh they were 
referring to had no relations at all, except one named Sunder Singh, a son 
of Mai Singh’s sister Akki This Sunder Singh was said to live at Ehandi- 
wala, the very place from which one of the witnesses Wazir Smgh himself 
came, and as the learned judge p^mts out, there seems to have been 
no reason why, if Wazir Smgh could be brought before the court. Sunder 
Smgh could not have come also The description and antecedents of Mai 
wngh referred to by the Lahore witnesses is manifestly quite inconsistent with 
that given m the statement which w'as made before the magistrate Raghubir 
ing m the circumstances, therefore, it is perhaps not surprising that the 
learned counsel for the defendants refrained from putting to the plaintiff, 
when he was m the box, that he was Mai Smgh of Aujla, and the Dharam 
Das who was put into the witness box was in the plaintiff’s (sic pitiable ’) 
posihon of hanng to give a story which would fit m with what had been said 
by the witnesses from AujIa before the Commissioner in Lahore, the statement 
that h^ad been made before Raghubir Smgh, and the doings of the admittedly 
real Dharam Das who made his appearance m Dacca in August, 1921 


STORY OF PROCURING OF DHARAM DAS THE DEFENCE WITNESS 

Das, who gave evidence, had 
g old of The sub-inspector Momtazuddin was ordered to go to the 
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Punjab with a view to finding this sadliu, and lie took nitli .him a letter' 
from the Commissioner of the Dacca Division, so that he might be gi\en 
such help as might be necessar} b} the local police in his task of tracking 
down a wandering sadhn Momtaznddin was in Amritsar on 29th Juh, 1935 
Shortly after that, he received information from Arjun Singh Pardeshi, the 
man who had secured the Aujla witnesses, as to where the sadhu was 
The learned judge seems to have thought that Arjun Singh Pardeshi had 
kept this Dharam Das “ready", as he puts it Momtaruddin having got this 
information went off to Simla, with the idea of making use of the letter 
from the Commissioner of Dacca, and on the strength of it, getting the police 
authonties to provide him with an order requiring the local police to help 
him m finding a wandenng sadhu 


MOMTAZDDDIN’S PRETENDED SEARCH FOR THE AVITNESS 

The remarkable thing about all this is that Momtazuddm letuined to Dacca 
without ever havmg seen the sadhu at all, although he was the only person who 
could say, if he was the right man, that is to say, llie man who had made a 
statement before Raghubir Singh One cannot help agreeing with the view taken 
by the learned judge that the whole joumej of Momtazuddm was in effect a 
pretence, designed to give the idea that the police officer, wdio had found the 
sadhu in 1921, was conducting a search for the right witness Actuallj, the 
Dharam Das, who gave evidence in court, came down from the Punjab with 
Arjun Singh Pardeshi, as he admits He staged in a house close to tlie house of 
Satyendranath Banerjee, as the latter admits, for some! three dajs, and then 
went on to Dacca, and ultimately went into the witness-box about fi\e dajs 
before the begmnmg of the vacation in 1935 In his evidence, he said that he 
had made the statement before Raghubir Singh, and identified before him a 
copy of the photograph which was marked "a (24)'", as being a photograph of 
his chela Sunder Das This photograph did not have upon it the exhibit 
marked P 1 which Raghubir Singh had put on the photograph produced before 
him, and it seems obvious that the statement without the actual photograph 
shown IS quite useless 


IDENTIFICATION OF WRONG PHOTOGRAPH 

The explanation given at the trial by the learned counsel for the 
defendants w'as that the particular photograph exhibited before Raghubir 
Singh was in the possession of the defendants, but according to information, 
given by Surendra Chakravarty and Momtazuddm, the photograph "a (24)" 
was a copy of the photograph which was identified bj the witnesses before , 
Raghubir Singh on the 27th June, 1921 In consonance with that 
"explanation”, the witness Dharam Das said that he was shown the photo- 
graph "a (24)", when he ,was making a statement before Raghubir Singh 
As previously stated, in the photograph, the plaintiff is shown in a sitting 
position dressed m a liingi It is quite eiident that somebody, on the side 
of the defendants, had overlooked the fact that m the report made by 
Surendra Chakraiartj on the 27th June, 1921, it was stated that the photo- 
graph shown to the persons who deposed before Raghubir Smgh was a 
“standing photograph" This error was noticed later, and as the witness 
was still m the box, he then said that the photograph shown b} him before 
Raghubir Singh was not the nhotofirranh of a nerson m a sitting position. 
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but "the standing pliofd”, and when he was asked why he had previously 
sworn to the photograph "a (24)", he tried to deny that he had^ done so, 
and added that he had' been' shown this photograph at the time when his 
“proof” was being taken by a pleader for the purpose of his evidence, and 
that he had then demed that that photograph was the one exhibited before 
Raghubir Singh 


FAI/SE DENIAI/ BY WITNESS 

We thus have the remarkable ^ situation that if the witness .had 
made any such denial before giving evidence, nevertheless, in his 
examination, the photograph “ol (24)’’'' was put to him, and he stated that it 
was the photograph he had seen when before Raghubir Singh, and the 
learned counsel for the defendants had gone so far as to say that the 
photograph "a (24)" was actually a copy of the photograph exhibited pn the 
27th June, 1921 The learned judge thought it was perfectly clear what had 
really happened The statement made before Raghubir Singh bears no 
signature or finger, impression of the person who made it The , statement is 
useless, and means nothing apart from the photograph to which it referred, 
and that photograph w'as identified not only by the exhibit mark P J, but 
also by the signature of Ihp magistrate himself, and in all probability, it 
also had upon it, if not the signature, at any rate, a finger impression of 
the person who made the statement It is almost inconceivable that a state- 
ment of this kind was taken down, and yet not authenticated by any signa- 
ture or finger impression One would have expected that Momtazuddin, 
with his police experience, would have insisted upon that bemg done, and 
it would have only been a matter of ordinary prudence to see that it was 
done 


JUDGE’S CONCLUSION DELIBERATE SUBSTITUTION OF 
PHOTOGRAPHS 

The learned judge came to the conclusion that the photograph marked 
P 1 must have been the photograph of somebody other than the plaintitf, 
or else that it had upon it the signature or finger print of somebodj other 
than the witness Dharam Das, and also that this man could not pass himself 
off as the man that made the statement, nor,, could the statement adversely 
affect the plaintiff, unless the photograph exhibited Pi was kept back, and 
false eiidence made another photograph altogether a part of the statement 
The learned judge thinks that the photograph "o (24)" was hit upon, as 
being suitable for the purpose, but its utility is entirely destroyed by the 
report of Surendra Chakravarty I am disposed to agree with the learned 
judge that the photograph P 1 was not really unavailable It was not stated 
in court, in the first instance, that it was not in the possession of the 
defendants That was only said later, not by any of the witnesses, but only 
b} the learned counsel for the defendants, no doubt upon instructions that 
it was missing, and that despite the fact that Momtazuddin had said that the 
statement and the appropriate photograph were made over by him to 
Lin^ay, and all the papers in connection with the matter of the sadhu, that 
IS to sa}', the plaintiff, had been kept in a special file The statement was 
produced, but not the photograph 
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WITNESS DHARAM DAS NOT THE PLAINTIFF'S GURU 

Tlie learned judge went so far as to saj’ that this uas not merelj a 
tnck of the worst kind, this subshtntion of one photograph for another, 
but fraud Without necessanly going so far as that, it is obvious, 
to say the least of it, that there was such an exhibition of carelessness 
on the part of 'the defendants, as was' bound ‘to ha\e the mo&t 
damaging effect upon their case In the circumstances it was onlj reasonable 
that the learned judge should hare said "The statement goes off, as it must, 
without the photo shown to the Dharam Das' who made it, and the non- 
production of It, and the fraudulent attempt to substitute for it another photo, 
and tins being hit, a third, is. in my opmion, ground for .thinking that the 
statement, that ,tlie man in the photo was Sunder Das, w'as obtained bj 
shewing some photo which is not that ‘of the plaintiff at all, and this after 
all is the origin of the name that was fastened upon the plaintiff in the 
proceedings that followed” It is reasonably clear that if the man who gaie 
evidence in the box is not the man who made the statement before Raghnbir 
Singh,, he is not the Dharam Das who was the gutti of. the plaintiff The 
learned judge sets out vanous considerations upon which he ultimate!} came 
to the findings that it had not been proved that the plaintiff was Mai Smgh 
of Aujla, and that the witness Dharam Das was not the plaintiff's grru 

It was urged by the learned counsel for the defendants that significance 
ought to be attached to the fact tliat the plaintiff was never put into the 
box to deny the identity of the witness Dharam Das It was suggested that 
tins may have been due to the fact that on religious grounds a chela sadliu 
would have been reluctant to deny Ins own spmtnal master WTiether this is so 
or not, I do not think it can be said that the fact that the plamtiff was not 
called upon to repudiate the witness can outweigh the unconvincing, and 
altogether unsatisfactorj', nature of the endence giien b} Dharam Das, and 
It may well be that if the matter was ever considered at all bi the plaintiff's 
advisers, they took the view that the wutness had ahead} destrojed himself, 
and that there was no need for any further action with regard lo him It 
IS, of course, impossible to say what answer the plaintiff would have given, 
had he been asked whether the witness Dharam Das was his guiu, and 
we must leave it at that It is quite clear to m} mind that there is no 
reason for diffenng from the findings of the learned judge 


PLAINTIFF'S ABILITY TO SPEAK BENGALI 

The learned judge then proceeds to deal with the question whether or 
not the plaintiff, when he first appeared in Dacca in 1921, was able to speak 
Bengali I tliink there is a great deal in whaf the learned judge ^,ays that 
if the plamtiff had befen living amongst sannyasis, as the plamtiff himself 
says, and as the learned judge found, for a period of twelve rears or so, 
speaking nothing but Hindi, and Ining the sort of life the sann}asis live. 
It would be not unreasonable that he should' talk Hindi like his mother 
tongue, and acqmre the accent and intonation of the sanmasis Wlien, 
therefore, he resumed Bengali, it was only to be expected ttat he would 
break into Hindi The learned judge was fully cogmsant of what it wa^ 
he had to determme regardmg this particular pomt, and he expressed it bv 
saymg “It has to be seen, therefore, whether this Hindi tone and tin's 
breaking into Hindi and speaking Ehowa! Bengali with a Hindi accent, winch 
IS not speaking it like a Bengalee, shows a Hmdnsthani who has picked up 
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Bengali, or a Bengalee who has acquired a Hindi manner of speaking”, and’ 
he proceeded to discuss in considerable detail tlie relevant evidence, gnd 
eventually came to the finding that it was impossible for him to disbelieve 
the witnesses, who said that the plaintiff did start speaking Bengali m Maj, 
1921, and that tliey spoke to him and he to them in that tongue , I quite 
agree with the learned judge in Ins view that this is borne out, in particular, 
by the evidence of the witnesses Bhnpen Ghosh, K C Chunder and Ghosal 


PLAINTIFF FOUND TO BB A BENGALEE 

It seems to me extremely unlikely that if the plaintiff had been unable to> 
speak Bengali, he would have made himself so prominent' in May, 1921, or 
have been willmg to receive all and sundry who chose to call upon him, 
and it would appear that at the interview' behveen the plaintiff and Nag in 
Januarj-, 1925, the conversation was carried on in Bengali In my opinion, 
there is not sufficient ground for differing from tlie finding of the learned 
judge that the plaintiff is a Bengalee As far as 1113 ow'ii somewhat limited 
knowledge and expenence goes, I should have said that, from mj own 
observations of the plamtiff m court and m my chambers, there was nothing 
in his appearance that would suggest that he was other than a Bengalee 

It IS upon a very careful reconsideration of the whole case, as piesented 
before the court below, and after giving due weight to the arguments put 
forward in the appeal, that I have amved at the opinions expressed in this 
judgment, and have come to the conclusion that no sufficient grounds have 
been made out by the appellants to justify a reversal by tins court of the 
decision of the First Additional Judge of Dacca on the issue of fact 


FINAL SIBIMING UP ON WHOLE CASE 

That decision was. in tlie mam, based on the view the learned judge 
took as to the credibility of large numbers of witnesses, and only to a minor 
degree on inferences or sufficiency of proof I have endeavoured to explain 
mj reasons for holding that there is nothing in the form of the judgment 
imSnl ’f learned judge to indicate am self-misdirection or 

Saf stidTfiwf consideration of all the evidence adduced at 
tlie trial, and I find myself unable to hold that the judgment was wrong 

I W'ould emphasise once again that in a case of this kind it is vitallv 
important to guard oneself against the possible influence on tlie mind of 

P^bable merSrof a daim S t^e 

jndgmenf to be mfluMced\ wrong to allow one’s 

be fn impStor” "?hrSamt!ff considerations as_‘'The sadhu must 

rcranectiof^^^^^^^^ began, but also 

as Te rXr ^ mind such things 

rather precipitate “Impostor Notice” the unfortunate "Jal sadhu 
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order” (which Mr Chandhun himself deplored) the dehberate intimidation 
of persons who were or might be potential witnesses the methods of secunng 
or endeavouring to secure “common form evidence” “Pham’s diary” the 
manner of putting material before S C Chandhun for the purpose of obtaining 
his opinion and lastly, the character of the investigation in the Punjab the 
juggling with the photographs and the putting into the witness box of a 
seemmgly spnnous Dharam Das 

It IS certainly a significant feature m the case that the Court of Wards, 
despite all the resources at their disposal (as the learned judge did not fail 
to note), and despite all tlie time there was in which to do jt, were never 
able to produce any real evidence that the plstmtifi was some one other than 
the man he claimed to be 

“Pham’s diarj’” and the manoeuvres with S C Chandhun undoubtedly 
recoiled on the defendants The glonfied image of the second Kumar 
as onginally erected by the defence, and supported or sought to be 
supported by Pham’s elaborately prepared embroidenes, proved to be something 
m the nature of a Frankenstein for many of the defendants’ witnesses The 
attempt to prejudice the opinion of S C Chandhun in favour of the defendants 
afforded added weight to that opimon, when it turned out to be, if not wholly 
adverse, at least not altogether favourable Moreover, it is possible, I think, 
that the general attitude of the Court of Wards and its ofScers in the course 
of the long years before the tnal may have reacted on the mmds of the 
people of Dacca in a way which created not only sympathy for the claimant, 
but augmented the numbers of his adherents As to that, one cannot and 
must not speculate or express any opinion, save m so far as it bears on 
the question of the delay on the part^of the plaintiff in bnngmg his suit 


PLAINTIFF’S DELAY IN INSTITUTION OF SUIT 

Normally, delay in seeking to enforce alleged legal nghts may indicate lack 
of bona fides or a desire for time to prepare and w’ork up a case, — a false 
case, — as it did in the Tichbome case, but on the other hand, it is notonous 
that in India there is almost a universal tendency in “title” matters not to 
resort to proceedmgs at law until the last possible moment before the expiry 
of the relevant period of limitation, and so the delay before action was 
brought in the present mstance does not, to my mind, matenally afiect the 
genuineness of the plaintiff’s claim, parbcularly havmg regard to the aspect 
of the matter referred to by the learned tnal judge when he said "False 
hopes were raised by Mr Lindsay and Mr K C De, as their statements 
show” That statement, in my view, was perhaps putting the matter a 
little too high, but the underljung idea was, I think, amply justifiable 

It cannot be disputed that from the very beginning after the declaration 
of identity the plaintiff came well out into the open, and not only did not 
shnnk from investigation but actually courted it A demand on* his side 
for an enquiry w'as made within a few days after the 4th May, 1921 Ihe 
plamtifi presented himself before Lmdsay in that same month and risked 
the possibility of instant discomfiture and exposure In 1922, Satyabhama 
Devi asked for an enquiry In 1923 Jyotirmoyee Devi asked K C De for 
an enquiry In 1926 there was the plaintiff's memorial for an enquiry’ It 
IS, of course, the fact, as Mr B C Chatterjee frankly admitted to us, tliat the 
memonal depicts quite a different picture from that displayed at the trial, 
but one does not know whether or to what extent it may not owe some of 
55 
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its colouring to the artistry or artfulness of the draftsman of it, though no 
doubt its foundations were sup^ihed by the plaintiff himself 

One cannot help feehng that throughout the period between 1921 and 
1930, each side, if not exactly manoeuvring for positions, was at any rate 
waiting for the other to begin, the position being something in the nature of 
a ‘standstill war’, if one may so describe it I think there is considerable justi- 
fication for the learned judge’s view that the plaintiff was not to be faced or 
prosecuted, even though he was creating or at any rate causing “no end of 
trouble’’, and was collecting money “m the guise of rent’’, as K C De put it, 
and was receivmg nazar and acq.uinng chanda (subscnplions) to such a degree 
Uiat m the years 1929 and 1930 the collection by the estate was brought to 
cessation No serious efforts were made to put an end to the plamtiff’s 
activities by means of legal proceedings, either civil or criminal, other than the 
minor proceedings m the course of which the "Jal Sadhu order’’ was made 
Those responsible for the management of the estate might, one would have 
thought, have considered it desirable to bnng the matter to a head by 
instituting proceedings for an mjimction to restrain the plamtiff from 
intermeddling with the estate As the result of their comparative inaction, 
the plamtiff was able to consohdate his position and to get his status 
recognised to such a degree that he was widely received in society, not only 
m Dacca but in Calcutta, as the evidence shows 

Whatever the reason may have been that operated in the minds of 
the officials of the Court of Wards, the fact remains that, as the learned 

judge puts it, the plaintiff was not faced or questioned or prosecuted 

The learned judge was of opinion that somebody wanted this state 
of things, and that the person behind it all and responsible for the inaction, 
such as it was, was Satyendranath Banerjee, who admittedly had prospered 
exceedingly from the use and enjoyment of Ramendra Narayan Roy’s share 
in the estate In the circumstances, Satyendranath Banerjee would be bound 
to regard the return of Ramendra Narayan Roy as a calamity of the first 
magnitude 

It seems to me that the learned judge was quite justified in 
saying that Satyendranath Banerjee knew on the 6th May, that is, 

two daj'S after the plaintiff’s declaration of identity, when there was 
no knowing what support the plambfi was going to receive, that 
Ins (Satya’s) only chance of defeating the claimant was to concentrate 

on “death’’ Satjendranath Banerjee rushed ofi to Dethbridge, then 
Secretary of the Board of Revenue, and handed to him the copies of the 
affidavits of death which he had preserved It is significant that he should 
have had them m his possession at all Then, Satyendranath Banerjee goes 
off to Darjeeling before the 15th May, 1921, as the judge says, “to pin down 
the witnesses to a cremation, which they had unsuspectingly joined in, before 
memory had got to work and given meaning to things that seemed odd’’ He 
took care to send to Dmdsay the affidavit of death and the evidence of 
cremation, and then the impostor notice of the 3rd June, 1921 was issued 
This seems to have given birth to the notion, shared by many of the 
witnesses, that the matter at issue was not merely one between the plaintiff 
and Bibhabati Devi, but between the plaintiff and the Government Despite 
the impostor notice, the plaintiff continued on his course, openly going about 
seeing people and receiving all kinds of visitors, and at the same time 
seekmg official mvestigation and enqmry 

All this IS very germane to the question of delay, and militates against 
Mr Chaudhun’s arguments on this point and his contention that time was 
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needed for the purpose of the plainbfi fittifag himself, or being made fit, to 
play the part of Ramendra Narayan Roy If the plaintiff had done nothing 
in the way of attempting to establish himself formally as Ramendra Narayan 
Roy, the lapse of time between the declaration of identitj' and the institution 
of the suit would certamly have told heavily agamst him In the 
circumstances, the delay such as it was should not in my opinion adversely 
affect the plaintiff’s claim 

Summing up my views on the issue of fact before tlie court, I would 
say that I am quite satisfied that the learned trial judge was fully sensible 
of the gravity of the issue he had to try and of the difl&culty of some of the 
manifold questions that arose in the smt, and that he gave careful attention 
and consideration to the evidence and arguments before him 

4 I 

After thinking long and deeply upon the matter, and upon a careful and 
even anxious review of the whole case, I find myself unable to do otlierwise 
than come to the conclusion that this court would not be justified m disturbing 
the findings of the learned trial judge as summansed by him at the end of 
his judgment, and which have been ’ reproduced in the early part of thi^ 

judgment 

% 

I would here add that I have had the opportunity of reading the greater 
part of the comprehensive judgment written by my brother Biswas, and I am 
able to say that I agree with his reasomng generally, and with the conclusions 
at which he has in consequence amved 


limitation 

It is necessary to say a word or two on the one point of law in the 
case which a as designated "Issue 2" Limitation Ihe question was not 
seriously pressed in the argument before us, at any rate, very little time 
was devoted to it, — probably for the reason that the learned counsel for 
the defendants did not regard it as having much substance Obviously, 
Ramendra Narayan Roy was in possession of bis share of the Bhowal estate 
until the 8th May, 1909, when he disappeared and was supposed to have died, 
and so on the basis of the finding of fact as to the identity of the plaintiff, 
the plaintiff was in possession of the property he claims at the date just 
mentioned Bibhabati Devi purported to succeed to that property as the 
widow of Ramendra Narayan Roy, and accordingly held what she believed to 
be a widow’s estate under Hindu law The contention put forward in the 
case was that she had been m possession as from May, 1909, and so for more 
than 12 years prior to the institution of the suit, therefore, the suit was 
barred by limitation It must here be borne in mind that until the 
appearance of the plaintiff in Dacca she was only holding the one>third 
share in the estate as a Hindu widow, and not otherwise It may be assumed 
that after the plamtiff’s declaration of identity on the 4th May, 1921, Bibhabati 
Devi's possession became adverse to the plamtiff, seeing that he was kept 
out, although he was claiming to be Ramendra Narayan Roy and so the 
husband of Bibhabati Devi 

In my opinion, it is not possible to hold that in the years between 1909 
and 1921, that is to say, dunng the absence of the plamtiff, Bibhabati Devi 
was prescribing as agamst him for a Hindu widow’s estate, beheving all the 
time that he was dead BibTiabati Devi never asserted a nght to anythmgf 
more than a widow’s estate, and therefore, it must be taken, I thmk, that 
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she was really holding the one-third share on behalf of her husband that 
being the jnnstic theory under the principles of Hindu law This is borne 
out by the fact that under the law, if the husband had been dead, his heirs 
would have succeeded on the death of Bibhabati Devi If her possession 
operated as “adverse” ms a vts the husband, whom in theorj of the law 
the "widow” represents, having regard to the nature and extent of her estate, 
the anomalous position would arise that the heirs of the husband would 
come m and take on the demise of the holder of the “widow’s estate”, though 
the husband himself was shut out 

I am of opinion that the view taken by the learned judge was correct, 
and the suit was not barred by limitation 

Before bringing this judgment to a close, I would wish to express my 
appreciation of the ability and skill with which the appeal was argued by 
the learned counsel on both sides, and to thank them for their assistance 
and unfailing courtesy to the court throughout the long and trying hearing 

As Mr Justice Biswas and myself are in agreement, the order of the 
court must be that the appeal is dismissed with costs * 


T at the India Office, London. I 

i”tirj?ne^?9«““‘’ legalisation of Coste 


the Secretary, Public and 
J ’s signature, dated the 
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FINAL DECISION OF COURT 
The 2Sth November, 1940 

BISWAS, J — ^Three separate judgments were prepared in this case by 
the three judges who had heard the appeal, and they were all read in open 
court before the long vacation I drew attention at the time to the 
circumstances in which Costello, J 's judgment had been sent out by him 
from England to be read by us m his absence, and I referred also to the 
recent rule framed by this court under which the written judgment of a 
judge could be pronounced by another, in case the former was prevented 
from doing so himself by reason of his absence The question arose whether 
in view of the facts which I then stated and in view of a Full Bench ruhng 
of this court (P Weekly Reporter I) any infirmity attached to Costello, J ’s 
judgment which rendered it invahd m law, and if so, whether or how far 
this would affect the decision of the appeal I indicated the grounds on 
which, in my opimon, as then advised, the validity of that judgment was 
open to question, and my learned brother Lodge, J expressed a contrary view 
This was a new point, and arguments were accordingly reserved on this 
question till after the re-openmg, the passing of final orders of the court on 
the appeal being necessarily deferred 


A MISAPPREHENSWN CORRECTED 

The matter has now been argued at length before us, and it is for us to 
pronounce the final decision of the court Having heard the parties, it seems 
to me that the question must ultimately depend on the apphcability of the 
Full Bench ruhng to the facts of this case Regarding one matter, there 
appears to be a misapprehension on the part of the appellants, which I think 
ought to be corrected at once It is not a fact that the three judges had 
no opportunities of joint discussion or did not have such discussion on the 
vanous points in the case As my learned brother Lodge, J has pointed 
out, such discussion had m fact proceeded contmuously till the very end, 
but while as a result thereof, both he and I found ourselves m a position to 
indicate to Costello, J our respective views, our learned senior on his part 
did not tell us finally what was going to be his decision The result was 
that at the time we dispersed after the hearing, it was not known whether 
the appeal would be ultimately decided in favour of the plamtifi or of the 
defendants, and this uncertainty continued in fact till Costello, J ’s judgment 
was ^d But as I indicated, there had been sufficient discussion among us 
all, f?Sm which I at any rate was able to form the idea that he was on the 
whole m agreement with me The reason why he was still unable to announce 
to us his ultimate decision before he left .may well have been that he wanted 
further time to consider some of the points which did appear to present 
difficulty in the way of the plaintiff’s case, but it would be wrong to suppose 
that these points had not been discussed Personally speakmg, I felt that 
Without further discussion he could ultimately come to one conclusion only, 
namely, that which he has actually reached and expressed in his judgment, 
and that if he were to hold to the contrary, he would not be justified in so 
doing without further consultation with his colleagues I think I had made 
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this sufficiently clear in my previous statement This is how I expressed 
myself then — 

“If I am nght in believing, as I do, that Costello, J 's tentative views- 
were in accord with those I have expressed, o«d if it turns out now 
he has since revised his opinions, the absence of an opportunity by 
further discussion and argument to have influenced his final 
judgment would indeed be a matter of consequence, affectmg the final 
result of the appeal ” 

In that case, I added^ if I had correctly interpreted the Full Bench 
rulmg, it would not be a matter to be brushed aside as a mere technicality,, 
but would be an objection striking at the very foundation of the so-called 
judgment, or opinion, as I preferred to call it 

In the events which have happened, therefore, in my opinion there would 
be nothing to complain of regarding Costello, J ’s judgment m the sense that 
It had been arrived at without that consultation and conference with his 
colleagues which was essential to ensure its validity as a judgment within 
the meaning of the Full Bench case, as I understood it 


APPLICABILITY OF FULL BFNCH RULING 

In this view of the matter, I do not find myself called on to consider 
what would have been the effect of the Full Bench decision, if the facts were 
otherwise It may well be, as the respondent contends, that the generality 
of the expressions used by Peacock, C J in laying down the rule, which 
furnishes the foundation for the objection to Costello, J ’s judgment, is to be 
qualified by the particular facts of that case it may also be nght to say 
» n B decision as given by the several judges composing the 

Full Bench was not the same, whereas the common ground underlying all 
the opinions was the fact that the three learned judges, the validity of whose 
judgments was in question, had ceased to be members of the court, which 

possible to distinguish the 

Lt fhe J suggests, on the ground 

that the uTitten opinions there were merely deposited with the Registrar 

Tdel™ S T "if"? themselves at the fame 

bLnt aWe possibility of their 

if e ^ ^ A ^ opinions fall the very last moment before delivery, 

bet7<,u1sS'St?‘ L?‘ T •■“a. a™ ™ 

cated htmSmr L sigmed and anfhenti- 

raad d“ ‘ 

however, on the facts of the case as they have transoired 
nnd a^ aTtarfe? “Ltjd 

» tha'c^SLSlfd S.°” >^-ant ra,n.res considerahon 

the appeal before he left or decision to be given in 

England without fnrthe/ refereLe^t h?f completed his judgment in 
bring the case within thn n i, ^ r* i * colleagues would be sufficient to 

I do not thmk TlLfi ^ ‘I-' P”” 

T king the principle as enunciated by Sir Barnes 
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Peacock to be the basis of the decision in that case, it would in my opinion 
not be right to pnt on it an unduly restricted interpretation which would 
reduce it to a mere rule of technicality this would only hinder, and not help, 
the due administration of justice which, as the learned Chief Justice pointed 
out, was the latson d'etre of the rule in question The test should be whether 
or not the judgment which is sought to be impugned in fact reflects the 
result of joint conference and discussion between the judge concerned and 
his colleagues, hnd is intended to be his final pronouncement I am unable 
to see how from this point of view, Costello, J ’s judgment may now be 
regarded as desiderating the conditions postulated by Peacock, C J 

On one pomt we were all fully agreed, namely, that there was no 
possibility of our arrivmg at a unanimous judgment so far as my learned 
brother Lodge, J and I were concerned, our views were definitely "divergent, 
and this was known to Costello, J , and accepted by him as a final fact before 
he left All that remamed for him was to make up his mind finally whether 
he should agree with me in dismissing the appeal or with my brother 
Lodge, J m allowmg it, but as I have already said, the mdications, so far as 
I could gather, were ah in favour of his concurring with me in his conclusions 
He left us in no doubt as to the points of difficulty which seemed to be still 
pressmg him, but he was in full possession of the respective views which we 
two held on these points These views had been unequivocally expressed at 
our joint conferences while our learned brother was still m India, and they 
were subsequently embodied in the draft judgments which were despatched 
to him In the result, as it now turns out, the conclusions recorded by him 
m his judgment fully coincide with what I had understood to be his views 
at the time he left, and there was consequently no occasion for a further 
exchange of views In substance, therefore, as I understand the Full Bench 
ruling, Costello, J 's judgment satisfies the test laid down therein 


EFFECT OF COSTELLO, J ’S ABSENCE 

It IS not necessary, however, to discuss this aspect of the matter further, 
for, having heard the parties, we are satisfied that the question before ns 
may be disposed of on the short and simple ground that it is not a question 
which it IS competent to us to entertain It is conceded that the mere fact 
that Costello, J was not present in court in person at the time judgment was 
delivered would not affect the legal position Apart from the new rule, there 
IS precedent for the view that where a judge is absent on leave or on 
deputation, but contmues to be attached to the court, his judgment may be 
pronounced by another judge in his absence See, for mstance, the cases of 
Adwaitya Chaian Chowdhun V Sorajianjan Chowdhvry, AIR (1917) Cal 494, 
same case on L P appeal, Saraj Ranjan Choudhury v Premcltand Chmidhury, 
(1917) 22 CWN 263 (pp 271-272), Meyappa Chettiar v Chidambaram 
ChetUar, AIR (1925) Mad 58 (with reference to the Full Bench judgment 
in the same case, (1923) ILR 47 Mad 483) See also Satyendra Nath Ray 
Chatidhun v Kastura Kumart Ghatiaahn, (1908) ILR 35 Cal 756 (F B ) 

The result, therefore, is that this appeal having been heard by three 
judges of this court, and they being divided in opimon as to the decision 
to be given, the appeal should be deaded in accordance with the opimon of 
the majority of the judges under section 98 of the Code of Civil Procedure 
or clause 36 of the Letters Patent, whichever may apply 
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As m the opinion of Costello, J the appeal should be dismissed with ^ 
costs, and as this is also my opinion, the order of the court will consequently 
be that the judgment and decree of the court below be and are hereby affirmed, 
and the appeal do stand dismissed with costs . 

LODGE, J — I agree that the appeal must be disposed of m the manner 
indicated by my learned brother Biswas, J I wish, however, to make one 
point clear Inspite of the observations of Peacock, C J , in the case reported 
in 9 Weekly Reporter, p 1, 1 am unable to hold that the validity of a 
judgment which has been delivered in a legal manner can be challenged 
on the ground that there was either no consultation or insufficient consultation 
amongst the judges of the Bench before the judgment was so delivered 


Appeal dismissed with costs 
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IN THB HIGH COURT OF JUDICATURE AT FORT WIDDIAM IN BENGAH 
Appeuate Cxm Jurisdiction 

Appeal ffom Oiigiml Deciee No 1 of 1937 

Appeal preferred on tlie Sth day of October, 1936, against the decree of 
Pannalal Basu, Esq , Additional Distnct Judge, 1st Court of Zillah Dacca, in 
Title Suit No 38 of 1935, dated the 24th day of August, 1936 


Sm Bibhabati Devi, defendant -No 1, 

Sriman Ram Nara 3 'an Roy, Proforma defendant No 3, 

Sm Ananda Kunian Debi, Proforma defendant No 4, 

Wards of Court represented by Rai Sahib U N 
Ghosh, Manager, Court of Wards 

and 

Sm Bibhabati Devi (Debi in Vakalatnama) in her 

individual capaaty ' Appellants, 

versus 

Ramendra Narayan Roy, Plamtiff, who appealed Respondent, 

and 

Sm Sarajubala Debi, a ward of Court represented by 
Rai Sahib U N Ghosh, Manager, Court of Wards, 

Proforma defendant No 2, who did not appeal in 

this appeal Pio-forma Respondent 

Appeal valued at Rupees 1,52,000/- 

Upon this appeal coming on for hearing before a Division Court 
composed of — 

The Hon’ble Sir Leonard Wilfred James Costello, 

The Hon’ble Cham Chandra Biswas, and 

The Hon’ble Ronald Francis Lodge, i 

Three of the Judges of this Court, 

On the 14tli, IStli, 16tli, 17th, 18th, 21st, 22nd, 28th, 29th, and 30th 

dajs of November, 1938, and 1st, 2nd, 5th, 6th, 7th, Sth, 9th, 12th, 13th, 

14th, 15th, 16th, 19th, 20th, 21st, and 22nd da 3 's of December, 1938, and 

3rd, 4th, Sth, 6th, 9th, 10th, 11th, 12th, 13th, 16th, 17th, 18th, 19th, 20th, 
23rd, 24th, 27th, 30th, and 31st da 3 S of January, 1939, and 3rd, 6th, 7th, 
8lh, 9th, 10th, I3th, 14th, ISth, I6th, !7th, 20th, 21st, 22nd and 27th days 
of February, 1939, and 3rd, 6th, 7th, Sth, 9tli, 10th, 13th, 14th, 15th, 
16th, 17th, 20th, 2Ist, 22nd, 23rd, 24th, 27th, 28th, 29th, 30th and 31st 

da 3 'S of March, 1939, and 3rd, 4tli, Sth, 6th, 18th, 19th, 20th, 21st, 24th, 
25tli, 26th, 27th and 28th dais of April, 1939, and 1st, 2nd, 4th, Sth, 
Sth, 9th, 10th, nth, 16th, 17th, ISth, 19th, 22nd, 23rd, 24th, 26th, 29th 
and 30th dais of Ma 3 , 1939, and 1st, 2nd, Sth, 6th, 7th, 9th, 12th, 13th, 
14tli, 15th, 16th, 19th, 20th, 21st, 22nd, 23rd, 26th, 27th, 28th, 29th and 30tb 
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days of June, 1939, and 3rd, 4th, 5th, 6th, 7th, 10th, 11th, 12th, 13th, 14th, 
17th, 18th, 19th, 20th, 21st, 24th, 25th, 26th, 27th, 28th and 31st days of 
Jul), 1939, and 1st, 2nd, 3rd, 4th, 7th, 8th, 9th, 10th, 11th and 14th days of 
August, 1939, and for pronouncement of judgment before the Hon’ble 
Sir Justice Biswas and the Hon’ble Mr Justice Lodge on the 20th, 21st, 
22nd, 23rd, 2?th, 27th, 28th and 29th dajs of August, 1940, and 22nd and 
25th da3S of November, 1940 And the three Judges of the Court being 
dnided in opinion as to the decision to be given It is oidered and decieed 
in accordance with the opinion o/ the majority o/ the Judges that the 
Judgment and Decree of the Coint below be and the same aie heieby affirmed, 
and this appeal dismissed And it is further ordered and decreed that the 
appellants do pay to the respondent who appeared the sum of rupees 
one thousand three hundred and nine and annas twelve only (as per details 
at foot) being the amount of costs incurred by him in this Court with interest 
thereon at the rate of 6 per cent per annum from this date until realisation 

Dated this 25th daj' of November in the year of Our Lord one thousand 
nine hundred and forty’ 


Respondent’s 

costs 

Rs AS p 


Hearing fee 1,000 0 0 

Court fee for Vakalatnama 2 0 ‘0 

Paper Book costs 223 12 0 

Costs m Rule 1361(F) of 1936 disposed 
of on 18-12-36 , 84 0 0 


Total 1,309 12 0 


Sd L W J Costello, 
Judge, 
5-2-41 

C C Biswas 
R F Lodge 
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Maitra Group, Evidence of— 191 202. 

203, 494, 496, 497, 801, 811 
Maitra Gioup, Mr Chaudhuri’s com- 
ments on the evidence of — 192, 195 
seq 

Maitra Group, Inadmissibility' of the 
evidence of, as Res Gestae—\92 
Maitra Group, Evidence of, Supposed 
contradiction with other evidence^ 
193 


Maitra Group, Supposed support of the 
defence case by — 202 ' 

Mai Singh of Aujla? Is the Plaintiff- 
11, 31, 200, 417, 426, 437, 525, 718, 
o69 
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"Mantras”, Story of recital of, at the 
Sasan— 538 seq , 540, 549, 813 
Marks of the Plaintiff and of Second 
Kumar — 413, 660 seq , 843 seq 
Marks, bodily features and physical 
—411 

Marks, examination of plamtiff's — 404, 
597 738 

Mark’ of Bubo-663, 664, 673 
Marks of Gumma— 673 
Marks of Vaccination- 675 

Mass meeting at Jaidebpur on 15-5-21 
—18, 396, 600, 621, 740, 747 
“Maya”, overcoming of— 571, 565, 571* 
736 

Medical Examination of the Plaintiff — 
413, 415, 671, 847 

Medical Examination, Dr K K 
Chatterjee’s notes of— 413, 671, 848 
Medical Report of the Insurance 
Company— 21, 414, 415, 655, 661, 
675, 838, 840, 845 

“Medicine Man”, Theory of — 13, 398, 
589, 746, 826 

Memorandum of Plaintiff’s interview 
with I/indsay — 30 seq , 39, 445, 523, 
612, 741 

Memorial of the Plaintiff to the Board 
of Revenue— 4, 9, 46, 47, 103, 180, 
194, 221, 307, 325, 329, - 331, 356, 
369 seq , 397, 424, 448, 482, 526, 555, 
563, 571, 587, 608, 711, 729, 743, 812, 
865 

Memory of past incidents — 678 seq , 715 
Mental Identity, Question of— 377 seq , 
676 seq, 712, 770 I 

Mental Identity, Test of, how to be 
applied — 418 

Mind of the plaintiff — 417, 850 
Mirzapore Riot of 10th June, 1921 — 38, 
347, 749 

Missing of Kumar’s body, Plaintiff’s 
evidence as to — 205, 227 seq 
Morning cremation— 5, 276 seq , 455, 
497, 535 seq. 560, 778, 812 
Morning cremation. Admission of, what 
it means— 224, 773, 809 

Morning cremation, Admitted— 8, 535, 
809 

Morning cremation. Alleged discre- 
pancies in the defence evidence re 
—549 

Morning cremation, Analysis of the 
defence evidence le — 277, 812 
Morning cremation, Fallacy in the 
defence arguments le —225, 549, 810 
Morning cremation, Final conclusions 
on— 350, 562, 821 


Mommg cremation, Observance of rites 
and ceremonies at the— 329, 335 seq , 
535, 8'13 

Morning cremation, “Shawl” incident 
at the— 334, 344, 545 
Morning Procession, Widest publicity 
given to the— 328, 329 
Motive, Question of— IS, 476, 835, 836 
Mouni Sannyasi, Alleged revelation by 
—390, 579, 585, 625, 734, 745, 825, 
830 

Moustache, Colour of second Kumar’s 
—656 

“Mukhagni”, Performance of— 331 seq , 
345, 535, 546, 550, 560, 813 


Needham’s Report of 5-5-21 — 17, 18, 20, 
24, 30, 397, 400, 406, 600 seq , 739, 748 ' 
Nose, Shape of second Kumar’s— 654, 
842 

Nose, Bonv growth in the Plaintiff’s — 
654, 660,' 672, 843 

Numerals, Pronunciation of, by the 
Plaintiff— 685 


Officials, Attitude of Estate— 407, 603, 
750 seq 

Officials, Conffdential circulars and 
orders issued by the— 163, 164, 750 

Officials, Plaintiff’s knowledge of names 
of— 699 

Official Enquiry, Commencement of 
—24 

Official Records, Suppression of— 25, 
753, 756 

Oral testimony, Value of— 252 


Pamphlets, Publication of — 19, 40, 276, 
502, 523, 543 
Parties to the suit — 5 
Parties to the appeal— 5, 437, 726 
Parties, Difficulties created by the — 438 
Peculiarities of bodily features of 
second Kumar and the Plaintiff— 838 

Petition by the Plaintiff dated 3-8-31 
calling for Dr Calvert’s letter to 
Dindsay— 43 

Petition by the Plaintiff calling for 
several official documents— 66, 165 
Petition by the Defendants ie Con- 
dolence letters of the second Kumar 
—141 

Petition by the Plaintiff ic Condo- 
lence letters of the second Kumar 
—142 
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Petition by the Defendants calling for 
the onginals of certain telegrams 
— 165 

Petition filed in connection with the 
Rainfall Record of Darjeelmg Muni- 
cipality— 272, 273 

Petition filed in connection with the 
medical exammation of the plamtifi 
—415, 663 

Petition filed in connection with the 
amendment of the Plaint — 427, 731 
Petition filed m connection with the 
production m Court of the Insurance 
papers— 414, 662 

Petition filed m connection with the 
‘carnage wheel mark’ — 844 
Petition for enquiry by the pnblic— 30 
Petition of the sisters of second Kumar 
for enquiry— 28 Jeq , 606, 740 
Photographs, Evidence of— 412, 592, 
827 

Photographs, Features from— 412, 413, 
657, 842 

Photograph, Identification by Dharam- 
das of a wrong— 720, 861 
Physical identity. Conclusions on — 417, 
711, 849 

Physical identitj-, Misrepresentation of 
the Tnal Judge’s view on — 781 
Physical identi^. Evidence of— 411 sea , 
768 

Plamt, Amendment of the — 427, 731 
Plaint, Statements in the— 68, 225, 356, 
373, 427, 728 

Plamtiff, Abandonment of the Memonal 
version of the return of the— 587 
Plaintiff, Alleged reasons for returning 
home given by the— 571, 588 
Plaintiff, Alleged recogmtion of persons 
by the— 712 

Plaintiff, Delay of the, m assertmg his 
claim— 608, 747, 865 
Plamtiff, Defence attitude in cross- 
raai^mg the— 677 852 

®^^ence of, le Billiards— 

Pl^tiff, Evidence of, ,e Horse-racing 

Illness- 

8, 443, 444, 7/7, 809 
Plamtiff, Evidence of, je “Loss of 
Memory”— 365, 564, 588, 822 

®^dence of, ie Literaci 
/OO. 701, 703 wreraci— 

of coaching dunng 
Plamti?^°S^“ the-682, 824, 851 


Plaintiff, Evidence of, re Poisoning— 
103, 449 

Plamtiff, Evidence of, re Polo— 689 
Plaintiff, Evidence of, re Rescue— 

354, 522, 818 

Plaintiff, Evidence of, re Syphilis — 

664 seq 

Plaintiff in Calcutta— 743 
Plaintiff, Is he a Bengalee’ — 425, 721, 
857, 863 

Plaintiff, Is he a Punjabee’ — 426 
Plaintiff, Medical examination of the — 
413, 415, 671, 847 

Plamtiff, Misleading suggestions to — 30 
Plamtiff, Repudiation of the, by Bibha- 
bati Devi-385, 834, 835 
Plaintiff, Two-fold onus on the — 773 
Plamtiff, Visit of, to Jyotirmoyee Devi’s 
house— 592 seg , 736 ' 

Plaintiff’s case, as made at the trial— 

732 seq 

Plaintiff’s case. Entire absence of 
evidence to support — 570 
Plaintiff’s case in general— 3, 435, 677, 
728, 762 

Plaintiff’s case ie Cremation— 8, 436, 
733, 775 ' 

Plaintiff’s case ie Illness— 8, 443, 733 
Plaintiff’s case re Poisoning— 8, 435, 

733 

Plaintiff’s case re Rescue— 8, 436, 

444, 733, 818 

Plamtiff 's case re Telegram of death 
—167, 492, 493, 800 
Poisoning, Plaintiff’s case re —8, 435, 
733 ’ 

Poisoning, Plaintiff’s evidence re — 
103, 449 

Poisoning, Story' of-8. 33, 39 seq , 102, 
155 seq, 435, 448, 733 
PoisoMg, Story of, if an after-thought 

Poisoning, Story of, as alleged to have 

by Sarif Khan-106, 
107, 448 ’ 

Polo, second Kumar’s knowledge of the 
game of— 419, 688 
Prefatory remarks of Biswas J —3 
Prefatory remarks of Lodge J -435 
prefatory' remarks of Costello J —725 

of— 80seg, 183„ 
450 seq ^ ’■ 

PresCTjptionS’ Absence of, from dusk to 
midnight of 8th May, 1909-186, 499 
rescriptions, Medical evidence on— 88 
Prescriptions, Value of, as evidence- 

^7^^^^'Ptions, What do they show?- ' 


I Propaganda- 19. 606, 747, 834 
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Propaganda, Effect of, on the evidence 
of recognition— 613 

Punjab Enquiry— 31, '46, 625, 754, 
857 seq 

Punjab Witnesses — 395, 417, 859 
Purdah, Observance of strict, by the 
Rams — 314, 315 


Questionnaire of R C Datta— 41, 195, 
204, 259, 283, 330 seq , 643, 558 


Races, second Kumar’s knowledge of— 
419, 690 

Rain and storm of the 8th May, — 
Corroboration of the Plamtiff’s ver- 
sion re -^58 

Rain and storm. Entries in Dr R B 
Sarkar’s diary re, — 268, 506, 807, 
808 

Rain and storm. Evidence of defence 
witnesses re — ^252, 263, seq 
Rain and storm, Evidence of Fakir Roy 
re —259, 508, 805, 807 
Rain and storm. Final conclusions re 
-216, 562, 808 

Rain and storm, Previous enquines re 
—220, 806 

Rain and storm. Story of— 8, 26, 40, 
212 seq, 251, 504, 766, 806 seq 
Rain and storm. Supposed corrobora- 
tion by Kalidas Pal of the story of — 
266 

Ram and storm, Susila Sundari Devi’s 
evidence re — ^261, 515, 805 
Ramfall Records, Botamcal Garden 
Register of— 273, 506, 807 
Rainfall Records, Charge of tampering 
the Municipal— 264, 273, 505, 807, 808 
Ramfall Records, Conclusions ie — 
266, 509, 809 

Rainfall Records, Evidence of Father 
Peel ie —265, 507 

Ramfall Records, Examination by 
Scotland Yard of the Municipal — ^269 
Rainfall Records, Story of — ^26, 262, 
504, 807, 808 

Rainfall Records, Storv of production 
of the Municipal, in Court— 271 
Ramfall Records, St Joseph’s and 
St Paul’s Registers of— 262, 505, 807 
Ramfall Records, System of registermg 
—263, 505 

Rani Satj'abhama Devi — 4,615 seq , 742 
Ram Satyabhama Devi, Eye-sight of— 
387, 388, 617, 742 

Ram Satyabhama Devi, Recognition of 
the Plaintiff by— 387, 615,, 742 


Ram Satyabhama Devi, Sradh of— 620, 
680, 743, 829 

Recognition, Analysis of the evidence 
of-^78, 614 seq 

Recognition by family members of 
second Kumar— 379, 387, 590, 592, 615, 
621 seq , 830 seq 

Recognition by others — 380, 637 seq , 
833 

Recognition, Defence evidence re — 
383 seq , 651 seq 

Recognition, Elements m real— 384 
Recognition, Episodes of— 693, 604, 621 
Recognition of the Plaintiff as second 
Kumar by the public — 18 
Recognition, Nature and character of 
Plamtiff’s evidence of— 389 
Recognition, Value of, as evidence of 
identity — 376 

Rents, Collection of, by the Plaintiff 
—18, 744 

Report of Needham dated 5-5-21 — 17, 
18, 20, 24, 30, 397, 400, 406, 600 seq , 
739, 748 

Report of Mohini Mohan Chakravarti 
dated 6-5-21—17, 18, 37, 409, 602, 748 
Report of Dindsay dated 10-5-21—22, 
25, 37, 609 

Report of Surendra Chakravarti on 
Punjab enquiry— 200, 765, 858 
Report of S C Chowdhury, the hand- 
writing expert— 706 seq 
Report of Shendan — 740 
Rescue, A striking feature about the 
story of— 818 

Rescue, Mr Chaudhuri’s comments on 
the story of — 355, 817 
Rescue, Clear indication of false 
evidence re — 528 

Rescue, Conclusions re story of — 361, 
362, 535, 821 

Rescue, Different versions of the story 
of-523 

Rescue, Plamtiff’s state of knowledge 
ie —522, 818 

Rescue, Reasons for grave suspiaon 
about the story of — 530 
Rescue, Story of — 75, 351 seq , 521 seq , 
767, 817 seq , 

Rites and ceremonies at the Sasan, 
Performance of— 278, 279, 300, 

329 seq , 335, 342, 549, 812, 813 
Route to the Sasan, Story of — 8, 231, 
317 seq, 329, 500, 812 
Rumour — 16, 40, 61, 227, 276, 390, 441, 
578, 582, 623, 734, 824, 825 
Rumour, Origin of 1917 — 227, 585, 734, 
825 

Rumour, Defendants’ denial of, prior 
to 1917-;-227, 745, 824 


Btswas J , pp 3-433, 869-872, Lodge J , pp 435-723, 872, Codello J pp 725-868 


884 


BHOWAL CASE 


Saibalmi Devi, Visit of Plaintiff to the 
house of— 397, 590, 595, 737, 826 
“Sample evidence” of Jogeadra Nath 
Banerjee— 379, 828 
Sasan at Darjeeling— 229, 501, 808 
Sasan, Defence case of a single— 241, 
808 

Sasan, Old vs New— 239, 312 
Sasan, Plaintifi's evidence of two— 242 
Sasan, Proceedings at the— 275, 300, 328, 
336, 550, 813 

Sasan, Route to the, from “Step Aside” 
—8, 231, 317 seq , 329, 500, 812 
■“Sasan Bandhus”, Arrival of— 291, 326, 
557 

“Sasan Bandhus”, Summoning of— 277, 
328, 553, 561, 810 

Sasanka Coomar Gbose, Rai Bahadur 
—21, 27, 28, 38, 42, 415, 416, 541, 749 
Sasanka Coomar Ghose, Visit of, to 
Darjeeling— 22, 41, 541, 544, 611, 749 
Satj'endra Nath Banerjee, Rai Bahadur 


Satyendra, Alleged promise of donation 
at Darjeeling by-^3 
Satj’endra, Conduct of— 20, 60 sen, 75, 
174, 475, 479, 572, 577, 608, 611, 748, 
866 

Satjendra, Diary of— See under 'Diary’ 
Satyendra, Evidence of, re symptoms 
of Znmar’s illness— 116 seg , 130 
Satyendra, Evidence of, re Kusha- 
pnttalika— 60 seq 

Satj'endra, Evidence of, re Rain on 
the 8th night— 252 

Satyendra, Evidence of, re Procuring 
of Insurance afhdavits— 62 reg , 3io 
Satjendra, Evidence of, re night of 
Kumar's death— 186, 188 5 eo, 207 
288, 327, 812 . 

Satyendra, Evidence of, re perform- 
ance of rites at the Sasan— 339 
Satyendra, Evidence of, re summon- 
zsf Krishna Acharyya— 

Satyendra, Evidence of, re hour of 
return from the morning cremation 


Satyendra, Evidence of, je procnr; 
of the statement of Prof H 
Chakladar— 44, 559 

Satyendra, Explanation of, re dr 
entries— 54, 574 

Satyendra. Pretended detachment 
defence witnesses from-348 sea 

Satyendra, Was he lying to himself ' 


“Shawl” incident at the Sasan— 334, 
344, 545 

Shed at the Sasan, Story of the 
existence of— 229 seg , 312, 501, 808 
Shelter, Absence of huts and sheds for 
—249, 518, 809 
Shelter, False story of— 517 
Sheridan, Alleged report of— 740 
Shoes, Size of second Kumar's— 675 
Shooting, second Kumar's knowledge 
of— 419, 693 

Signatures, English and Bengali, of the 
Plaintiff and the second Kumar— 
423, 700 seg, 853 

Slaughter-house, Non-existence of the 
new— 250, 517, 809 

Slaughter-house, Non-existent old — 517 
Sradh of the second Kumar— 60, 579, 
734, 824 

Sradh of Ram Satyabhama Devi— 620, 
680, 743, 829 

Snpur Case, Evidence adduced in— 


91, 95, 171, 183, 318, 336, 338. 339, 
458, 489, 594, 608, 799 
Statements of witnesses, Recording of 
—22, 336, 540 

Statements of witnesses, Further re- 
cording of— 42 

Statements of Punjab witnesses— 859 
Statement of Basanta Kumar Mu- 
kherjee— 197, 243, 330, 331, 541, 547, 
813 


Statement of Bejoy Chandra Chak- 
ravarti— 515 

Statement of Calvert, Dr J T —43 
Statement of Debabrata Mukherjee— 
]99^ 718 

Statement of Dharam Das NUga— 525, 


Roy— 259, 260, 508, 

Statement of H C Chakladar, Prof 
43, 345, 558 

Statement of Jnanendra Nath Bannerjee 

Statement of Kshetranath Mnkherjee 
o«os Swami Onkarananda— 24, 330, 
331, 344, 540. 545, 813 ^ 

St^ment^of Madhn Sudan Mukherjee 

Statement of Mati Dali Gangnli_262, 
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Statement of Surendra Natli Roy 
Choudhur}' — 195, 199 
“Step Aside”, the house where second 
Kumar stayed at Darjeeling— 7, 8, 
435, 727, 733, 790 

“Storv of the Sadhu” — 33, 38, 39, 204, 
329, 330, 409, 541 scq 
“Story of the Sadhu”, Possible sources 
of the— 39 

“Story of the Sadhu”, Real object of 
the^l 

Substitution of second Kumar’s dead 
body— 9, 74, 176, 205, 224, 327, 482, 
502, 560, 766, 789, SlOsc^j 
Substitution, Improbabihti of — 9, 75, 
503, 562, 624, 810 

Substitution, How far it affects the 
Plaintiff’s case — 9 

Surj^a Narayan Mukherjee, Presence 
of, at “Step Aside” on 8th Mav 
evemng— 184, 186, 190, 320, 321, 327, 
487, 798 

Symptoms of Biliarj Colic— 110 
Sjmptoms of Arsemcal poisoning — 
114 seg, 471 seg , 794 
Symptoms of second Kumar’s illness — 
123, 458 

Syphilis— 413, 663 seq, 792, 843, 847 
Sj philis, Medical opinion on the 
question of— 666 seq 
Syphihs, Plaintiff’s account of— 664 
Syphilis, Conclusions on the medical 
evidence on — 674, 848 


Tarinmoyee Devi, the youngest sister 
of second Kumar— 4, 15 
Tatoo-mark on the Plaintiff’s arm— 32, 
45, 417, 718, 741, 823 
Tea Party of 1st Baisakh, 1328 BS — 
398, 401 

Telegram of Death — 50, 167, 336, 

489 seq , 756, 799 seq 
Telegram of Death, Defence case re 
—169, 172, 490, 800 
Telegram of Death, Evidence of Biren- 
dra Banerjee re — 170, 489 
Telegram of Death, its significance — 
165 seq 

Telegram of Death, Hour of receipt of 
the— 166, 489, 492, 800 
Telegram of Death, Oral evidence as 
to the contents of the— 166 seq , 491, 
800 

Telegram of Death, Other evidence 
Jc —171 

Telegram of Death, Plaintiff’s case re 
—167, 491 seq, 800 
Telegram of Death, Satyendra’s diary 
on the— 172, 489, 801 


Tenant Witnesses— 378, 438, 827, 830 
Tichbome Case — 11, 32, 382, 383, 393, 
410, 418, 420, 425, 615, 762 
Tongue— See under Cyst 
Tongue, Fissure on the Plaintiff’s — 
672 

Trust Deed of Raja Rajendra Nara\an 
—4, 726 


“Utter Dissimilarity ”, Theory of — 14, 
379, 389 seq , 398, 745, 825, 828. 


Voice of the Second Kumar — 102, 416, 
675 


Warning Notices of Lindsai- 31, 49, 
749 

Warning Notices of Estate Officials — 
163, 164 

“Watery motions with blood”. Possible 
explanation of— 469 

Will of Raja Rajendra Naraian— 4, 
726 

■Will of Knpamoyee Den — 584, 625 
Witnesses, Endence of important — 
Abani Mohan Bandopadhyay— 141 seq 
Abdul Mannan — 367 
Abul Kasem — 647 
Akhil Cliandra Pakrasi — 61, 636 
Ananda Chandra Ganguli— ^47 
Ananda Kuman Devi {Choto Ram)— 
338 

Ananta Kuman Den — 105, 448, 636 
Anath Bandhu Bhattacharvva — 368, 
669 

Anthony Morel— 68, 151, 155, 159, 
169, 170, 172, 253, 292, 341, 411, 792 
Anup Lall Goswami — ^294, 298 
Ashutosh Bandopadhyay— 714 
Ashutosh Bannerjee — 714 
Ashutosh Das Gupta, Dr — 1, 19, 68, 
70, 80, 109, 116, 120, 126, 128, 129, 
133 139, 140, 159, 171, 183, 187, 
201, 252, 290, 339, 395, 398, 459, 463, 
488, 489, 549, 792, 8'i6 
Ashutosh Ganguh— 687 
Aswmi Kumar Sen— 514 
Atul Prosad Roy Choudhun — 394, 
398, 588 

Bahadur Singh— 263, 273, 274 
Barada Charan Roy Choudhurv— 163 
Basanta Kumar Bal — 163 
Basanta Kumar Mukherjee — 178, 295, 
304, 331, 334, 540, 547, 634, 813 
Bepin Behan Chakravarh — 108, 650 
Bepin Behan *De — 159, 253, 290, 322, 
552 
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Bhaktabir Roj — ^218, 513, 805 
Bhangi Routli — 219, 514, 52l 
Bhupendra Mohan Ghose — 643 
Bibhabati Devi (Second Rani)— 20, 84, 
117, 124, 126, 140, 159, 161, 181, 185, 
187, 189, 197, 252, 287, 320, 327, 386, 
392, 394, 415, 423, 488, 489, 551, 615, 
652, 796, 797, 816, 834 
Bi]oj' Krishna Gupta — 360, 531, 820 
Bi]oj' Krishna Mukherjee — ^240, 287, 
292, 303, 328, 330, 340, 344, 557, 813, 
817 

Bnendra Cliandra Baniierjee— 159, 
185, 188, 253, 290, 292, 336, 342, 411, 
550, 799 


Bisseswar Mukherjee — 208, 231, 233, 
241, 295, 513, 804 

Bradley, Dr — 84 scq , 108, 112, 113, 
115, 158, 464, 466 seq , 529, 568, 


668, 673 

Braia Gopal Basak— 647 
Calvert, Dr J T^O, 68, 81, 84, 92, 
93, 95, 98, 99, 111, 113, 115, 118, 
129, 145 seq , 157 seq , 181, 184, 253, 
266, 459, 461, 488, 790, 796, 807 
Chandra Sekhar Banner] ee — 634 
Chandra Singh — 74, 209, 235, 238, 
242, 247, 295, 513, 519, 804 
Charu Chandra Das Gupta — 642 
Crawford, Dr— 155 

Darsan Das— 352, 366, 372, 527 seq , 
818 

Debabrata Mukherjee— 28, 33, 199, 
200 

Denham White, Dr — 84 seq, 112, 
116, 473, 654, 672, 673, 843, 846 
Dhanjit— 74, 213, 242, 514 
Dharam Das Naga — 47, 358, 719, 755, 
860 seq 

Dina Nath Baish 5 'a — 712 
Durga Charan Pal— 159, 296 
Dnrga Prasad Baishy— 218, 243, 513, 
520, 805 

Fakir Roy— 259, 508, 805 
Ganga Charan Bannerjee — 713 ■ 

Girija Bhusan Roy— 217, 360, 531, 
532, 533, 819 

Girish Chandra Ghose— 514 
Girish Chandra Sen— 656, 841 
Gita Devi— 278, 304, 315 seq , 552, 815 
Gobinda Chandra Roy— 649 
Gouranga Chandra J^byatirtha- 410, 
604, 716 

Haran Chandra Chakladar, Prof — 
328, 330, 338, 345 seq , 497, 558 seq 
Harendra Kumar Ghose— 410, 605. 
614 


Han Mohan Basak— 570 


Hemendra Kishore Acharj ya Chou- 
dhury— 367, 640, 686 


Hemendra Lall Das— 367, 643 
Hiralal Roy— 197, 198, 202, 496 
Hiranmoy Biswas— 648, 675 
Indra Smgh Satri — 74, 203, 213, 247, 
513 

J N Gupta— 385, 829 
Jadu Dali Mallik— 514 
Jagadish Chandra Choudhury — 393, 
394 

Jagat Mohmi — 68, 155, 158, 161, 182 
seq, 253, 261, 290, 300 sag, 340, 
349, 573, 812, 816 
Jaha Bux-^77 

Jammi Prokash Gangnh— 658, 827, 
839 

Jang Bir Singh Karkj — ^219, 513, 520, 
805 

Jatindra Chandra Chakravarti — ^208, 
231, 234, 238, 249, 295, 513, 514, 516, 
804 

Jitendra Chandra Mukherjee alias 
Billoo— 166. 377, 406, 572, 624, 634, 
716, 800 

Jnanendra Nath Banner] ee— 258, 307, 
308, 311, 514 

Jogendra Nath Bannerjee— 141 seq , 
398, 401 seq , 602 seq , 828 
Jogesh Chandra Ro>— 641, 648 
Jyotinnoyee Devi— 4, 47, 61, 107, 167, 
377, 405 seq , 440, 525, 526, 585, 693 
seq , 625, 654, 719, 830, 837, 843, 844 
K C Chunder-684, 685 
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